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CASES 

IN   THE 

Supreme  Court  of  Alabama. 


NOVEMBER  TERM,  19061907. 


Grisham  i\  The  State. 

Assault  with  Intent  to  Murder. 
(Decided  June  30th,  1906.    41  So.  Rep.  997.) 

Criminal  Law;  Appeal;  Instructions;  Exceptions  in  Gross. — An 
exception  to  the  whole  of  the  court's  oral  charge,  where  the 
same  consisted  of  several  paragraphs,  is  not  sustained,  unless 
the  whole  charge  is  bad. 

Same;  Instructions;  Duty  to  Request, — The  fact  that  the  court 
had  failed  to  charge  on  all  the  offenses  embraced  in  the  in- 
dictment, cannot  be  taken  advantage  of  in  the  absence  of  re- 
quested specific  instructions  covering  such  matter. 

Same;  Charge;  Construction. — Although  a  charge  In  a  criminal 
case  consists  of  separate  paragraphs,  it  must  be  construed  as 
a  whole. 

Homicide;  Instruction. — A  charge  asserting  that  Intent  to  taite 
the  life  of  the  i)erson  assaulted  was  an  essential  element  of 
the  offense,  and  that  unless,  if  the  Intent  had  been  consum- 
mated, the  offense  would  have  been  murder,  there  could  be 
no  conviction  of  a  felony;  that  where  there  is  an  assault,  th« 
guilt  or  innocence  of  the  felony  necessitates  the  inquiry,  if 
death  had  ensued,  whether  the  offense  would  have  been  mur- 
der, and  hence,  if  there  was  no  intent  to  murder  deceased, 
but  defendant  shot  to  defend  himself  against  an  assault  en- 
dangering his  life  or  which  put  him  In  danger  of  great  bodily 
liarm,  defendant  was  not  guilty,  was  bad  In  form  and  mis- 
leading in  not  stating  the  conditions  authorizing  the  conclu- 
sion that  the  defendant  acted  In  self  defense. 


Appeal  from  Lauderdale  Circuit  Court. 
Heard  before  Hon.  Joseph  H.  Nathan. 
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The  defendant  was  indicted,  tried,  and  convicted  of  as- 
sault with  intent  to  murder  Oscar  Thornton.  The  evi- 
dence tended  to  show  that  defendant  shot  Thornton  with 
a  pistol  in  a  difficulty  growing  up  out  of  the  fact  that  de-' 
fendant  had  run  away  with  Thornton's  sister  and  mar- 
ried her.  The  evidence  for  the  defendant  tended  to  show 
that  Thornton  commenced  the  difficulty,  and  that  while 
both  were  on  the  ground  scuffling  defendant's  pistol  fell 
out  of  his  pocket.  That  when  this  happened  Thornton 
jumped  up  and  made  as  if  to  draw  something  from  his 
pocket,  when  defendant  grabbed  up  his  pistol  and  fired. 
Also  tended  to  show  that  threats  had  been  made  by 
Thornton  against  the  defendant.  The  oral  charge  of  the 
court  is  set  out  in  full  in  the  transcript  and  relates  only 
to  the  oflfense  charged  in  the  indictment.  The  exception 
to  the  charge  seems  to  be  that  the  court  either  failed  or 
refused  to  charge  as  to  assault  and  battery  and  simple 
assault.  Several  paragraphs  of  the  written  charge  are 
not  necessary  here  to  be  set  out  because  not  treated  of  in 
the  opinion.  The  defendant  requested  the  following  writ- 
ten charge  which  was  refused :  "  ( 1 )  The  essential  ele- 
ment of  the  statutory  oflfense  of  an  assault  with  intent 
to  murder — that  which  converts  it  into  a  felony — is  the 
intent  to  take  the  life  of  the  person  assaulted.  Unless 
if  the  intent  had  been  consummated,  the  oflfense  would 
have  been  murder  in  one  or  the  othei*  of  its  degrees,  there 
can  be  no  conviction  of  the  felony.  Where  there  is  evi- 
dence of  the  assault,  as  in  this  case,  the  determination  of 
guilt  or  innocence  of  the  felony  necessitates  the  inquiry 
if  death  had  ensued  would  the  oflfense  have  been  murder. 
If,  therefore,  the  jury  find  from  the  evidence  that  there 
was  no  intent  to  murder  Thornton  on  the  part  of  the  de- 
fendant, but  that  he  shot  to  defend  himself  against  as- 
sault endangering  his  life,  or  which  put  him  in  danger  of 
great  bodily  harm,  you  will  render  a  verdict  of  not  guil- 
ty of  the  charge  of  an  assault  with  intent  to  murder." 

Emmett  O'Neal,  for  appellant. — The  court  erred  in 
failing  to  charge  the  jury  as  to  all  the  oflfenses  embraced 
in  the  indictment.  This  rendered  it  necessary  to  find  that 
the  defendant  was  guilty  as  charged  or  to  acquit  and  con- 
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sequently  withdrew  from  the  jury  their  discretion  to  find 
for  a  lower  grade  of  the  offense. — Gafford  v.  The  State, 
125  Ala.  9 ;  Edgar  t\  The  State,  43  Ala.  312 ;  Bea^ley  v. 
The  State,  50  Ala.  149 ;  Sicoope  v.  The  State,  115  Ala.  42 ; 
Brotcn  v.  The  State.  109  Ala.  70;  Evans  v.  The  State, 
The  court  erred  in  his  written  charge  in  not  requiring 
that  the  evidence  must  convince  beyond  all  reasonable 
doubt  before  there  could  be  a  conviction. — Brown  v.  The 
State,  39  So.  Rep.  719.  Premeditation  is  an  essential  ele- 
ment of  assault  with  intent  to  murder. — Smith  t\  State, 
141  Ala.  59.  The  court  also  omitted  an  essen- 
tial element  in  leaving  out  the  intent  to  take 
the  life  of  the  person  assaulted. — Lawrence  t\  The 
State,  84  Ala.  424;  Meredith  v.  The  The  State, 
60  Ala.  441.  The  oral  charge  also  misplaced  the 
burden  of  proof. — Brown  v.  The  State,  39  So.  Rep.  719; 
McDaniel  r.  The  State,  76  Ala.  1 ;  Keith  v.  The  State,  97 
Ala.  32. 

Massey  Wilson^  Attorney-General,  for  State. — The 
exception  to  the  general  charge  of  the  court  is  unavailing 
unless  it  is  bad  in  all  parts. — Postal  Co.  v.  Hulsey,  132 
Ala.  444;  Amtin  r.  The  State,  109  Ala.  51.  The  defend- 
ant should  have  made  written  request  for  instructions 
on  any  phase  of  the  case  the  court  did  not  charge  on. — 
Fuller  i\  The  State,  97  Ala.  27.  But  the  evidence  war- 
ranted only  finding  of  guilt  as  charged  or  innocence  by 
reason  of  self-defensce.  So  the  court  was  under  no  duty 
to  charge  as  to  any  other  thing. — Gafford  v.  The  State, 
125  Ala.  1;  Williams  r.  The  State,  130  Ala.  107;  Hunt  v. 
The  State,  135  Ala.  1. 

HARALSON,  J.— The  defendant  excepted  to  the  o^al 
charge  of  the  court  as  a  whole.  It  consisted  of  several  par- 
agraphs, each  of  which  was  not  bad,  which  must  be  the 
case,  to  condemn  the  whole  charge. — Postal  Tel.  Co.  i\ 
HtiUeij,  132  Ala.  461,  31  South.  527. 

The  exception  to  the  charge  as  a  whole  was,  "that  the 
rourt  had  failed  to  charge  on  all  the  offenses  embraced 
in  the  indictment."  The  court  cannot  be  put  in  error  for 
a  mere  failure  or  refusal  to  instruct  orally  upon  a  certain 
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conceived  phase  of  the  testimony.  The  defendant  should 
have  requested  specific  instructions  good  in  point  of  law 
and  appropriate  to  the  evidence. — Williams  v.  State,  147 
Ala.  10,  41  South.  882. 

It  is  familiar,  that  in  a  charge  of  the  court  consisting 
of  several  paragraphs,  they  must  all  be  construed  togeth- 
er, and  when  thus  construed,  they  are  a  proper  declara- 
tion of  the  law  applicable  to  the  whole  testimony,  such 
charge  is  not  erroneous,  though  parts  of  it  standing 
alone  might  be  subject  to  criticism. — R.  &  D.  R.  Co.  v. 
Wecmes,  97  Ala.  270,  12  South.  186;  2  Mavfield's  Dig. 
561,  §  15. 

The  defendant,  after  the  delivery  of  this  charge,  except- 
ed to  several  designated  portions  of  it,  disconnected  from 
the  entire  charge,  as  though  such  designated  portions 
were  separate  and  independent  charges.  They  could  not 
be  thus  wrested  from  the  entire  charge  unexplained  by 
the  other  portion  of  it.  Without  the  context  and  the  light 
shed  upon  these  portions  of  the  charge,  to  w^hich  excep- 
tions were  reserved,  and  taken  separately  as  defendant's 
counsel  propose  to  do,  some  of  them  would  be  errone^jus 
statements  of  law ;  but  when  the  whole  charge  is  read  and 
construed  together,  we  have  been  unable  to  agree  to  the 
criticisms  made  on  its  several  parts. 

Charge  1,  requested  by  the  defendant,  and  refused  was 
bad  in  form.  If  the  jury  should  have  desired  to  acquit 
as  to  the  highest  grade  of  felony  charged  and  to  connvict 
of  a  lower  grade,  the  proper  verdict  would  not  have  been 
that  which  the  charge  required.  It  was  also  misleading 
in  dealing  with  self-defense,  without  properly  stating  the 
conditions  authorizing  the  conclusion  that  defendant 
acted  in  self-defense. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Dexsox,  J  J.,  concur. 
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Ray  r.  The  State. 

Assault  irith  Intent  to  Murder. 
(Decided  June  5th,  1906.  41  So.  Rep.  519.) 

1.  Homicide;  Assault  with  Intent;  Proof  of  Intent. — Intent,  In  as- 

sault with  intent  to  murder,  like  in  murder,  need  not  be  spe- 
cifically proven,  but  may  be  inferred  by  the  Jury  from  the 
character  of  the  assault,  the  weapon  used,  and  other  attend- 
ant circiunstances. 

2.  Same;  Instructions. — A  charge  asserting  that  if  accused  shot  B. 

with  intent  to  killhim,  and  such  shooting  was  done  in  a  sud- 
den rencounter  or  affray,  by  the  use  of  a  deadly  weapcn  con- 
cealed before  the  commencement  of  the  fight,  and  B.  had  no 
deadly  weapon  drawn,  and  accused  was  the  as.sailant,  the 
Jury  should  find  him  guilty  is  erroneous,  as  an  intent  to  mur- 
der and  not  to  kill  is  necessary,  and  it  is  Immaterial  whether 
accused'  weapon  was  concealed  or  not,  as  section  4856,  Code 
1896,  applies  only  to  cases  of  homicide,  and  not  to  assaults 
to  murder.  (Overruling  Scroggins  v.  State,  120  Ala.  369;  25 
So.  Rep.  180.) 

3.  Same;  Harmless  Error;  Admission  of  Evidence. — In  a  prosecu- 

tion for  assault  with  intent  to  murder  it  is  immaterial  wheth- 
er or  not  accused  had  on  a  coat  and  that  witness  could  not 
see  his  weapon  until  it  was  drawn,  yet  such  testimony  was  part 
of  the  res  gestae,  and  its  admission  was  harmless  error. 

4.  Criminal  Law;  Evidence;  Conversations. — ^Where  the  State  intro- 

duced parts  of  conversations,  immaterial  as  evidence,  the  de- 
fendant was  entitled  to  bring  out  all  of  the  conversations,  or 
give  his  version  of  it,  and  it  was  error  to  refuse  to  permit  him 
to  do  so. 

Appeal  from  Mobile  City  Court. 

Heard  before  the  Hon  O.  J.  Semmes. 

The  defendant  was  indicted,  tried,  and  convicted  for 
assaulting  one  Blalock.  with  a  pistol  with  the- intent  to 
murder  him.  The  evidence  tended  to  show  that  CJar- 
ence  Blalock  was  shot  by  defendant  al)out  November  I, 
1904;  that  there  were  three  pistol  wounds,  one  near  the 
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knee,  one  in  the  shoulder,  and  one  near  the  spine,  in  the 
liack,  opposite  the  tenth  back  bone.  A  conversation  was 
introduced  by  the  State  between  witness  Blalock  an<i  a 
young  lady  at  the  depot  in  the  waiting  room  named  Clay- 
well,  when  an  oflScer  interfered  and  said  somethin«:  to 
witness;  that  afterwards  an  altercation  arose  betw^n 
witness  and  the  officer,  and  a  difficulty  ensued,  in  which 
the  officer  struck  witness  and  the  witness  struck  the  offi- 
cer two  or  three  times,  when  the  officer  put  his  hand  be- 
hind his  back  and  witness  ran,  when  the  shots  were  fired. 
The  defendant  offered  to  prove  by  its  witness  Wilkins 
the  conversation  betwet^n  the  young  lady  and  the  pmse- 
cutor  just  prior  to  the  difficulty,  and  to  that  end  a>sked 
a  number  of  questions  as  to  what  that  conversation  was, 
to  which  the  court  sustained  objections.  The  defendant 
endeavored  to  offer  several  sections  of  the  Code  of  the 
city  of  Mobile  relative  to  the  duties  of  police  officers, 
objection  to  which  was  sustained.  The  defendant  ex- 
cepted to  the  following  part  of  the  oral  charge  of  the 
court :  ^'If  you  find  that  a  person  has  killed  another  by 
the  use  of  unlawful  force  with  a  weapon  calculated  to 
take  life  in  such  a  manner  as  calculated  to  produce  death, 
the  presumption  would  arise  that  the  killing  was  inten- 
tional, unless  the  evidence  which  proves  the  killing,  or 
some  other  evidence  in  the  case,  negatives  this  presump- 
tion." And :  "The  law  is  that  where  a  killing  is  eft'eeted 
by  the  use  of  a  deadly  weapon,  malice  would  be  implied 
from  the  use  of  such  a  weapon,  unless  the  evidence  which 
shows  the  killing,  or  some  other  evidence  in  the  case, 
negatives  the  presumption.  The  defendant  requested  the 
following  charge,  which  was  refused:  Charge  A:  '^Be- 
fore a  defendant  can  be  convicted  of  an  assault  with  in- 
tent to  murder,  the  evidence  must  satisfy  the  jury  beyond 
a  reasonable  doubt  that  he  intended  to  murder  the  per- 
son assaulted.  Proof  that  he  intended  to  kill  such  person 
is  not  sufficient."  At  the  request  of  the  state  the  court 
gave  the  following  written  charge:  "If  the  jury  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  shot  Blalock  with  a  pistol,  with  intent  to  kill 
him,  in  ilobile  county,  within  three  years  before  the  find- 
ing of  this  indictment,  and  that  such  shooting  was  done  in 
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sudden  encounter  or  affray,  by  the  use  of  a  deadly  weapon 
which  was  concealed  before  the  commencement  of  the 
fight,  and  that  Blalock  had  no  deadly  weapon  drawn,  ind 
that  the  defendant  Kay  was  the  assailant  in  said  diffi- 
culty, they  should  find  the  defendant  guilty  of  assault- 
ing 'said  Blalock  with  the  intent  to  murder  him." 

Gregory  L.  &  H.  T.  Smith^  for  appellant. — Section 
4856  has  been  held  applicable  to  assault  with  intent  to 
murder. — ticroggins  v.  The  titate,  120  Ala.  372.  If  this 
be  true,  and  the  court  so  charged  then  the  evidence  offer- 
ed by  defendant  as  to  the  conversations  and  the  actions 
of  Blalock  was  relevant  as  showing  who  was  the  assail- 
ant.—^*ca7e«  r.  The  i<tate,  96  Ala.  75;  Mitchell  v.  The 
State,  60  Ala.  26 ;  Ex  parte  Nettles,  58  Ala.  75. 

Besides  all  this  the  state  introduced  the  conversation, 
and  the  defendant  had  the  right  to  the  whole  of  it. — 
Oibson  V.  The  State,  91  Ala.  69. 

It  is  submitted  that  the  case  of  Scroggins  v.  State,  su- 
pra, is  in  conflict  with  the  other  authorities  in  this 
state  in  holding  that  sec.  4856  is  applicable  to  assault 
with  intent  to  murder,  and  that  on  reason  and  authorty 
it  should  not  be  made  so. — Ogletree  i\  The  State,  28  Ala. 
693;  Wall  v.  The  State,  90  Ala.  618;  WaJihington  et  ah 
V,  The  State  53,  Ala.  33;  Moore  v.  The  State,  18  Ala.  531. 

The  court  cannot  properly  charge  the  jury  in  a  case  of 
assault  with  intent  to  murder  that  the  use  of  a  deadly 
weapon  raises  the  presumption  in  law  of  an  intent  to  kill 
and  also  of  malice. — Ogletree  r.  State,  supra,  1  Bishop's 
Criminal  Law,  sec.  514;  Simi>^^on  r.  Thr  State,  59  Ala. 
10;  Moore  i\  The  State,  supra.  The  court  therefore  erred 
in  giving  the  charge  excepted  to  and  in  refusing  the  char- 
ges asked  by  the  defendant.    Authorities  supra. 

Massey  Wilson,  Attorney-General,  for  State. — It  has 
been  too  long  settled  now  for  an  attempt  to  say  that  Sec. 
4856  does  not  apply  to  cases  like  the  one  under  consider- 
ation.—Scrogrfl^tw.^  r.  The  State,  120  Ala.  372;  Williaws 
i\  The  State,  77  Ala.  53;  Horn  r.  The  State,  98  Ala.  23; 
Seales  i\  The  State,  96  Ala.  69.  What  Blalock  said  to 
the  young  lady  was  not  a  part   of  the  res  gestae,   and 
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comes  within  the  rule  of  excluding  proof  of  motive  and 
intention,  as  well  as  of  a  previous  difficulty. — Fonville 
V.  Htate,  91  Ala.  39;  Seams  v.  State,  84  Ala.  410;  Gordon 
V.  State,  140  Ala.  29. 

The  charge  of  the  court  on  the  presumptions  attending 
the  intentional  use  of  deadly  weapon  was  correct. — McEl- 
roy  V.  The  State,  75  Ala.  9 ;  Williams  v.  The  State,  77  Ala. 
53;  Horn  v.  The  State,  98  Ala.  23. 

ANDERSON,  J.— The  defendant  was  indicted 
and  tried  under  section  4346  of  the  Code  of 
1896,  which  provides:  "Any  person  who  com- 
mits an  assault  upon  another,  with  intent  to 
murder,"  etc.  And  in  order  to  convict  the  de- 
fendant it  is  incumbent  upon  the  state  to  prove  that  the 
assault  was  committed  with  the  intent  to  murder;  but, 
like  malicious  intent  in  murder,  it  may  be  inferred  by  the 
jury  from  the  character  of  the  assault,  the  use  of  a  deadly 
weapon,  and  the  other  attendant  circumstances. — Wails 
V.  State,  90  Ala.  618,  8  South.  680  (where  the 
case  of  Smith  v.  State,  88  Ala.  23,  7  South. 
103,  is  explained  and  qualified) ;  Ogletree  v.  State, 
28  Ala.  693;  Simpson  v.  State,  59  Ala,  1,  31 
Am.  Rep.  1;  Smith  t\  State,  83  Ala.  26,  3  South. 
551.  Section  4856  of  the  Code  of  1896,  making  a 
killing  with  a  concealed  weapon  under  certain  conditions 
murder  in  the  second  degree,  has  no  appliction  to  an  as- . 
sault  to  murder.  Under  the  former  the  intent  to  murder 
is  the  very  essence  of  the  oflfnse,  while  the  statute  with 
reference  to  the  latter  is  intended  to  make  certain  homi- 
cids  murder  in  the  second  degree,  regardless  of  the  intent. 

A  charge  in  a  case  of  assault  to  murder,  which  proili- 
cates  a  conviction  upon  the  use  of  a  concealed  weapon  un- 
der certain  conditions,  regardless  of  the  intent,  is  bad, 
notwithstanding  it  would  be  a  good  charge  in  a  homicide 
case ;  and  the  case  of  Scroggins  v.  State,  120  Ala.  369,  25 
South.  180,  in  so  far  as  it  holds  that  such  a  charge  was 
good  in  cases  of  assault  to  murder  is  hereby  overruled. 
The  trial  court  erred  in  giving  charge  1  requested  by  the 
state. 

''It  is  not  every  assault  with  intent  to  kill  that  is  an  as- 
sault with  intent  to  commit   murder.     There   must    be 
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malice  in  the  attempt  to  take  human  life  to  constitute 
this  statutory  felony.  But,  when  the  assault  is  made 
with  a  deadly  weapon  in  sufficient  proximity  to  inflict  a 
deadly  wound,  the  law  implies  malice  from  the  use  of 
such  instrument,  and  casts  on  the  defendant  the  burden 
of  proving  that  the  killing  or  attempt  to  kill  was  in  self- 
defense,  or,  if  successful,  would  only  be  manslaughter 
unless  such  defensive  facts  and  circumstances  are  shown 
in  the  testimony  which  proves  the  killing,  or  attempt  to 
kilV—WilUarns  v.  IState,  77  Ala.  53;  Brown  v.  t<tate. 
142  Ala.  287,  38  South.  268;  Hadley  i\  State, 
55  Ala.  31;  Sf/lvester  i\  State,  72  Ala.  201.  And 
This  rule  prevails  in  cases  of  like  kind,  as  well 
as  cases  of  murder.  It  is  true  the  burden  of 
proving  the  intent  is  on  the  state;  but,  when 
the  state  shows  a  certain  kind  of  assault,  as  above  indi- 
cated, it  proves,  prima  facie,  its  case,  unless  the  other 
evidence  overcomes  its  prima  facie  proof;  and  the 
law  only  implies  malice  after  the  state  proves  its  prima 
facie  case  and  in  the  absence  of  proof  of  defensive  facts 
and  cirucmstances.  There  was  no  error  in  that  part  of 
the  oral  charge  excepted  to  by  the  defendant. 

Charge  A,  refuse<l  to  the  defendant,  was  fully  covered 
by  charge  3,  given  at  his  reciuest. 

While  it  was  immaterial  whether  the  pistol  was  con- 
cealed or  not,  the  trial  court  committed  no  reversible  er- 
ror in  permitting  the  witness  Sullivan  to  testify  that  de- 
fendant had  on  a  coat  and  that  he  could  not  see  the  pis- 
tol before  he  reached  back  and  pulled  it,  as  it  was  a  part 
of  the  res  gestae.  The  record  discloses  no  exception  ])y 
the  defendant  to  the  action  of  the  court  in  permittin.^  the 
witness  to  testify  that  the  pistol  was  concealed. 

While  the  conversation  between  Blalock  and  the  young 
lady  prior  to  the  difficulty  may  not  have  In^en  material 
or  relevant  evidence,  yet  it  was  proven  by  the  state,  and 
the  defendant  had  the  right  to  bring  it  all  out  or  get  his 
version  of  it.— Gibson  r.  State,  91  Ala,  69,  9  South.  171  ; 
Dobson  V.  State,  86  Ala.  63,  5  South.  485. 

There  was  no  error  in  sustaining  the  state's  objection 
to  the  introduction  of  the  city  ordinances  upon  the  pres- 
ent state  of  the  record. 
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The  judgment  of  the  city  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed  and  remanded. 

Tyson,  Simpson^  and  Denson^  JJ.,  concur. 

Haralson  and  Dowdell,  JJ.,  dissent  as  to  charge  1, 
given  at  the  request  of  the  state,  and  think  it  was  prop- 
erly given. 


Williams  v.  The  State. 

Murder. 
(Decided  June  7th,  1906.    41  So.  Rep.  992.) 

1.  Criminal  Law;  Appeal;  Presumptions, — ^The  indictment  was  pre- 

ferred at  a  special  term  of  the  court  held  on  May  22nd,  1905. 
In  another  county  in  the  same  circuit,  the  statute  required 
that  the  court  begin  in  regular  session  on  May  15th,  1905. 
There  is  an  absence  of  evidence  as  to  whether  the  court  in  the 
other  county  In  the  same  circuit  was  in  session  or  had  ad- 
journed. Under  such  a  state  of  facts,  it  will  be  presumed  on 
an  appeal  from  a  conviction  had  at  a  trial  at  such  special  term 
that  the  regular  term  of  the  circuit  court  in  the  certain  other 
county  of  the  circuit  was  adjourned  at  the  end  of  the  first  week 
of  its  session  preceding  the  commencement  of  the  special  term. 

2.  Criminal  Law;  Appeal;  Record;  Review. — The  ruling  of  the  cir- 

cuit court  sustaining  demurrers  to  pleas  which  is  not  shown  by 
the  record  proper,  but  only  by  bill  of  exceptions,  are  not  re- 
viewable on  appeal. 

3.  Courts ;  Sinvultaneous  Terms. — ^The  regular  circuit  Judge  may  hold 

special  terms  during  the  session  of  a  regular  term  of  court  in 
his  circuit,  under  Sections  928  and  930,  Code  1896. 

4.  Criminal  Law;  Change  of  Venue;  Order  of  Judge. — The  ex  parte 

ord-er  of  the  Judge  issued  to  a  sheriff  of  another  county  order- 
ing him  to  retain  possession  and  custody  of  the  defendant  was 
not  a  judicial  ascertainment  that  there  was  danger  of  violence 
to  the  defendant  if  placed  In  the  Jail  of  the  county  where  the 
crime  was  committed,  on  the  issue  of  facts  presented  by  a  pe- 
tition for  a  change  of  venue,  because  of  prejudice  on  the  part 
of  the  inhabitants  of  the  county  where  the  crime  was  commit- 
ted. 
5.  Jury;  Service;  Excuse. — The  court  ha^  authority  in  a  criminal 
case  to  excuse  a  juror  on  account  of  his  wife's  condition  de- 
manding his  personal  attention. 
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6.  Criminal  Law;  Evidence,"  Non  Expert  Testirnony. — A  non  expert 

witness  on  pistol  or  gun  shot  wounds  may  testify  that  a  wound 
made  by  a  bullet  was  a  penetrating  one,  if  he  had  examined 
the  same. 

7.  Homicide;  Evidence;  Writ  of  Possession. — Where  the  evidence 

showed  that  the  deceased  and  an  officer  were  attempting  to 
execute  a  writ  of  possession  against  defendant  when  the  killing 
occurred,  the  writ  was  admissible,  even  in  the  absence  of  direct 
proof  that  the  lands  described  In  the  writ  were  th«  lands  on 
which  defendant  resided  and  from  which  he  was  sought  to  be 
ejected,  there  being  evidence  affording  an  inference  as  to  that 
fact. 
S.  Criminal  Law;  Evidence:  Res  Gestae, — Declarations  of  the  ac- 
cused made  while  at  the  scene  of  the  killing  in  the  presence 
of  the  body  of  deceased,  with  a  pistol  still  in  his  hands,  are 
admissible  as  part  of  the  res  gestae  without  regard  to  proof 
that  they  were  voluntary. 
9.  Same;  Expert  Testimony. — An  expert  is  entitled  to  express  hi9 
opinion  as  to  where  the  bullet  which  produced  deceased's  death 
entered  his  head. 

10.  Same;  Res  Gestae;  Continuous  Transactions. — Evidence  of  the 

details  of  what  occurred  at  the  time  of  the  killing,  constitut- 
ing as  it  does  one  continuous  transaction,  is  admissible  as  res 
gestae. 

11.  Hom^icide;  Evidence;  Threats. — ^Where  the  killing  occurred  dur- 

ing an  attempt  to  eject  defendant  from  certain  premises,  it 
was  permissible  to  show  that  a  year  before  the  killing  defend- 
ant told  witness  he  had  decided  not  to  give  up  the  possesiiion 
of  the  property,  and  if  they  came  to  put  him  out,  he  or  they 
would  die  before  they  would  get  it. 

12.  Witnesses;  Impeachment;  Predicate. — ^An  impeaching  question 

was  properly  disallowed  which  was  foreign  to  the  matter  laid 
in  the  predicate. 

13.  Criminal  Law;  Instructions;  Failure  to  Charge;  appeal;  Review. 

— A  request  orally  to  have  the  court  instruct  the  jury  on  the 
law  of  self  defense  and  an  exception  reserved  to  the  failure 
or  refusal  of  the  court  to  do  so,  presents  no  question  for  review 
on  appeal. 

14.  Same;  Instructions;  Modification. — At  the  defendant's  request, 

the  court  in  writing  instructed  that  unless  each  and  every  mem- 
ber of  the  jury  was  convinced  beyond  all  reasonable  doubt  of 
the  defendant's  guilt,  under  the .  evidence  in  the  case,  they 
should  not  convict  him;  and,  that  unless  every  juror  believed 
beyond  all  reasonable  doubt  that  defendant  killed  deceased 
by  shooting  him  with  a  pistol,  within  the  county,  before  the 
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finding  of  the  indictment,  and  that  such  killing  was  wilful  and 
deliberate  and  premeditated  and  malicious,  the  defendant  could 
not  be  found  guilty  of  murder  in  the  first  degree.  The  court 
added  that  the  first  instruction  simply  meant  that  the  jurors 
must  all  agree  on  the  verdict,  and  that  all  twelve  must  agree 
before  they  could  return  any  verdict,  and  that  the  second  in- 
struction simply  meant  that  all  the  Jurors  must  agree  on  the 
elements  of  murder  in  the  first  degree.    Held,  not  error 

15.  Homicide;  Instructions. — ^A  charge  asserting  that  the  necessity 

that  would  Justify  the  taking  of  human  life  need  not  be  actual, 
but  the  circumstances  must  be  such  as  to  impress  on  the  mind 
of  the  slayer  a  reasonable  belief  that  such  necessity  waS'  im- 
pending, is  objectionable,  in  not  postulating  that  the  circum- 
stances were  such  as  to  reasonably  impress,  and  did  impress, 
the  defendant  with  the  belief  that  he  was  in  great  and  immi- 
nent peril. 

16.  .  Same;  Defense  of  Habitation. — As  against  persons  attempting  to 

eject  defendant  under  a  lawful  writ  of  possession,  the  rule 
that  a  person  is  entitled  to  defend  his  habitation  even  to  the 
taking  of  life  when  invading  the  same,  has  no  application. 

17.  Criminal  Lato;  Instrtuitions ;  Refusal. — The  court  will  not  be  put 

In  error  for  refusing  instructions  substantially  covered  by  in- 
struction given. 

18.  Homicide;  Self  Defense;  Misleading  Instructions, — The  evidence 

being  such  that  the  Jury  might  have  found  that  the  defendant 
deliberately  shot  deceased  after  the  officer  had  begun  to  run,  ati 
instruction  that  if  the  officer  presented  his  pistol  at  defendant 
in  a  threatening  manner,  and  defendant  was  free  from  fault  in 
bringing  on  the  difficulty,  defendant  had  the  right  under  the 
law,  to  shoot  at  the  officer  in  self  defense,  which  right  was  not 
limited  to  cases  of  necessity,  real  or  apparent  on  account  of  dan- 
ger to  life  or  limb,  but  extended  equally  to  the  danger  of  great 
bodily  harm,  was  misleading  and  properly  refused. 

19.  Criminal  Law;  Argumentative  Instructions. — An  instruction  as- 

serting that  the  Jury  should  view  the  testimony  of  a  witness  in 
the  light  of  the  fact  that  the  defendant  had  shot  at  witness 
at  the  time  of  the  killing,  was  argumentative  and  properly  re- 
fused. 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

The  defendant  was  indicted,  tried  and  convicted  for  the 
murder  of  R.  L.  Hipp.  The  indictment  was  preferred  and 
the  trial  had  at  a  special  term  of  the  Cullman  circnit 
court  held  by  order  of  the  presiding  judge  of  the  Eighth 
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judicial  circuit.  The  killing  is  alleged  to  have  occurred 
on  the  11th  day  of  April,  and  the  order  for  the  special 
term  was  made  the  18th  day  of  April,  1905,  calling  ^he 
special  term  to  convene  on  May  22, 1905.  The  defendant 
moved  a  change  of  venue  upon  the  grounds  that  on  ac- 
count of  public  sentiment  and  the  fact  that  the  defendant 
was  a  poor,  obscure  ,and  unknown  man,  and  the  deceased 
a  prominent  and  influential  man,  the  defendant  could 
not  get  a  fair  and  impartial  trial.  Numerous  affidavits 
were  offered  for  and  against  the  motion.  The  order  of 
the  court  calling  the  special  term  was  attempted  to  be 
offered  in  support  of  the  motion,  as  was  also  the  order 
of  the  court  removing  the  prisoner  from  the  Cullman  jail 
to  the  Madison  count  jail.  The  newspaper  account  of  the 
killing  and  of  the  history  of  the  parties  connected  there- 
with, together  with  their  account  of  the  state  of  public 
feeling,  was  also  offered.  The  court  overruled  the  motion 
and  put  the  defendant  upon  the  trial.  In  selecting  the 
jury,  one  Wright  was  called  and  examined  under  oath, 
pronounced  competent  by  the  court,  and  accepted  by  both 
state  and  defendant  as  a  juror ;  but  before  he  was  sw'orn 
in,  he  stated  on  oath  that  his  wife's  condition  was  such 
as  absolutely  to  demand  his  presence  and  attention, 
whereupon  the  court  excused  him,  and  the  defendant  ex- 
cepted. I)r.  K.  H.  Beard  testified  that  he  saw  the  body 
of  Hipp  the  niglit  of  the  day  he  was  killed,  and  that  there 
were  wounds  upon  it,  one  under  the  eye  and  one  in  the 
back  of  the  head ;  the  last-named  one  being  a  penetrating 
wound,  entering  from  the  back  of  the  head  just  above  the 
right  ear  and  a  little  back  of  it.  The  defendant  objected 
to  the  statement  on  the  ground  that  the  witness  was  not 
shown  to  be  an  expert.  The  evidence  tended  to  show  that 
Deputy  Sheriff  Dunlap,  together  with  Hipp  and  others, 
had  gone  out  to  the  house  of  Williams;  the  deputy  sher- 
iff having  in  his  possession  a  writ  of  possession  issued 
from  the  circuit  court  against  W^illiams  to  remove  him 
from  the  possession  of  the  house  and  lands  he  was  then 
occupying.  That  Hipp  was  the  attorney  for  the  plaintiff 
in  the"  writ  and  was  there  to  receive  the  possession  of  the 
house  and  land  from  the  deputy  sheriff.  The  state  offered 
to  introduce  this  writ  of  possession  in  evidence,  but  the 
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defendant  objected,  and  the  court  overruled  the  objec- 
tion. 

The  assignments  of  error  referred  to  in  the  opinion 
are  as  follows:  "(12)  In  overruling  appellant's  objec- 
tion to  the  solicitor's  question  to  witness  Woodruflf,  'You 
asked  Williams  where  the  others  were/  and  in  holdmg 
The  predicate  is  sufficient.'  (13)  In  overruling  appel- 
lant's motion  to  exclude  statement  of  witness  Woodruff 
that  ^they  all  got  away  but  him,  and  he  was  not  able;' 
said  expression  being  attributed  to  defendant.  (14)  In 
overruling  the  defendant's  objection  to  the  solicitor's 
question  to  the  witness  Woodruff :  ^Was  there  anything 
said  about  where  he  was  hit  or  anything  of  that  sort — 
about  where  the  ball  hit  him?  *  *  *  (16)  In  overruling 
defendant's  objection  to  solicitor's  question  to  witness 
Ascue,  'what  did  you  hear  Williams  say?" 

The  witness  Woodruff  testified  as  follows:  "I  was 
at  Williams'  house  after  (he  tragedy.  When  I  got  there, 
I  saw  Hipp  lying  with  his  feet  upon  the  veranda  and  his 
face  toward  the  ground.  He  was  shot.  Williams  was 
walking  in  the  back  yard  about  ten  steps  from  the  porch 
and  near  the  well  with  a  pistol  in  his  hand.  Mr.  Hall 
came  up  and  asked  Williams  where  were  the  rest  of  them, 
and  Williams  said  they  all  got  away  but  'that  one,  and  he 
is  hardly  able  to  get  away.'  Williams  was  about  ten  st^ps 
from  Hipp's  body  when  I  saw  him."  Witness  then  testi- 
fied that  he  did  not  threaten  Williams;  that  he  had  no 
gun,  stick,  or  pistol,  and  did  not  promise  Williams  aoy- 
thing,  nor  offer  him  anything,  to  tell  what  had  occurred, 
nor  tell  him  that  it  would  be  better  to  tell  something 
about  the  matter.  "No  one  took  hold  of  Williams.  Gober 
did  not  threaten  him  or  promise  him  anything  or  make 
any  demonstraticm  against  him."  The  solicitor  asked 
the  witness:  "You  asked  him  where  the  others  were?" 
There  was  objection  to  this  question,  but  the  court  held 
the  predicate  sufficient,  and  overruled  defendant's  <'b- 
jection.  The  defendant  also  moved  the  court  to  exclude 
the  statement  that  Williams  said  that  all  got  away  but 
decease<l,  and  he  was  not  able,  on  the  grounds  that  it  was 
not  a  part  of  the  res  gestae,  and  that  a  proper  predicate 
for  its  admission  had  not  been  laid.    Witness  testifying 
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further,  said :  "I  washed  Mr.  Hipp's  face."  The  solici- 
tor then  asked :  "Was  anything  said  there  about  where 
he  was  hit,  or  anything  of  that  sort — about  where  the 
ball  hit  him?"  Defendant  objected  to  the  question  as 
leading  and  irrelevant,  and  the  court  overruled  the  oh joc- 
tion.  Witness  Noah  Holmes  testified  that  he  was  pres- 
ent at  the  time  of  the  shooting ;  that  he  went  to  the  house 
with  Dunlap,  Hipp  and  others.  He  further  testified  that 
while  there  he  heard  a  report  of  a  gun  in  the  house ;  that 
he  heard  another  report,  and  then  saw  Dunlap  come  out 
the  door  and  turn  to  the  left  as  he  came  out  and  run  to 
the  end  of  the  porch,  and  then  "Williams  came  to  the 
door  just  as  Dunlap  went  to  jump  off  the  porch,  and 
Williams  shot  at  him.  Dunlap  kept  on  around  the  house 
and  Williams  turned  to  the  right  and  ran  out  in  the 
yard  and  shot  at  Ryan."  The  solicitor  asked,  "Where 
was  Ryan?"  and  the  witness  replied:  "He  was  at  ^he 
buggy  where  I  was,  and  was  running.  Williams  shot  at 
Ryan,  and,  as  well  as  I  remember,  turned  to  the  right  and 
ran  to  the  gate  that  goes  to  the  lot  at  the  back  end  of 
the  house  and  went  around  the  house  again."  The  de- 
fendant objected  to  all  this  testimony  separately,  but  the 
objection  was  overruled.  Ryan's  testimony  was  of  sim- 
ilar import.  Newman  testified  that  he  knew  Williams 
and  had  a  conversation  with  him  about  a  year  before  the 
date  of  his  testimony,  in  which  Williams  feaid  to  him 
that  he  had  decided  not  to  give  possession  of  his  place, 
and  that  if  they  came  out  there  to  put  him  out,  "he  or 
they  would  die  before  he  would  get  out."  Ogletree  was 
asked  the  following  questions  by  the  defendant :  "I  want 
to  ask  you  whether  or  not  W.  T.  Giles  stated  to  yon  on 
Saturday  following  the  shooting  on  Tuesday  that  he  was 
there  on  the  porch  when  the  shooting  occurred  and  suw 
the  hand  of  the  man  from  the  door  of  the  west  room,  and 
he  never  saw  the  man  and  never  saw  the  man  come  in 
the  room?"  The  state  objected  because  no  predicate  had 
been  laid.  Giles  in  his  previous  testimony  had  stated, 
that  he  was  in  the  hall  and  saw  only  the  hand  and  pistol 
of  the  man  who  did  the  shooting;  that  he  conld  not  pee 
the  man  himself  on  account  of  the  door  facing. 
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At  the  conclusion  of  the  testimony,  the  defendant  re- 
quested a  number  of  written  charges,  some  of  which  were 
given,  and  some  of  which  were  refused.  Charge  B  was 
given  as  follows :  ^'Unless  each  and  every  member  of  the 
jury  is  convinced  beyond  all  reasonable  doubt  of  the  guilt 
of  the  defendant  from  the  evidence  in  the  case,  then  you 
should  not  convict  him."  At  the  time  he  gave  this  charge, 
the  court  said:  "That  simply  means,  gentlemen  of  the 
jury,  that  you  must  all  agree  upon  your  verdict."  Charge 
E:  "Unless  each  and  every  juror  is  convinced  beyond 
all  reasonable  doubt  from  the  evidence  in  the  case  that 
the  defendant  killed  Robert  L.  Hipp  by  shooting  him 
with  a  pistol  in  this  county,  before  the  finding  of  this  in-: 
dictment,  and  that  such  killing  was  willful  and  delib- 
erate and  malicious  and  premeditated^  you  cannot  find 
the  defendant  guilty  of  murder  in  the  first  degree."  In 
giving  this  charge,  the  court  said :  "As  I  said  before,  all 
12  of  you  must  agree  before  you  can  return  any  verdict. 
This  charge  is  to  be  taken  and  construed  with  the  charge 
I  have  already  given  you,  and  it  simply  means  that  r11  of 
you  must  agree  upon  the  elements  of  murder  in  the  first 
degree  before  you  can  find  the  defendant  guilty  of  mur- 
der in  the  first  degree."  Charge  C :  "The  necessity  that 
will  justify  the  taking  of  life  need  not  be  actual,  but  the 
circumstances  must  be  such  as  to  impress  the  mind  of 
the  slayer  with  a  reasonable  belief  that  such  necessity  is 
impending."  Charge  D :  "A  man  is  not  required  to  re- 
treat from  his  own  house  before  he  strikes  himself. 
Charge  F:  "The  law  regards  with  great  jealousy  and 
vigilance  the  peace  and  security  of  the  dwelling  house. 
A  trespass  upon  it  is  more  than  a  trespass  upon  property. 
It  is  a  trespass  upon  the  person."  Charge  G :  "A  man's 
house  is  his  castle,  and  he  may  defend  it,  or  himself  in 
it,  without  retreating."  Charge  H :  "The  court  charges 
the  jury  that,  if  the  killing  was  the  consequence  of  pas- 
sion suddenly  aroused  by  sufficient  provocation,  the  jury 
cannot  convict  the  defendant  of  murder  in  the  first  de- 
gree." Charge  I :  "If  the  jury  believe  from  the  evidence 
that  Dunlap  presented  his  pistol  at  the  defendant.. in  a 
threatening  manner,  and  the  defendant  was  free  from 
fault  in  bringing  on  the  difficulty,  then  the  defendant 
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had  a  right  under  the  law  to  shoot  at  Dunlap  in  self-de- 
fense/' Charge  J:  ^*In  weighing  the  testimony  of  the 
witness  Dunlap,  the  jury  will  consider  the  fact  that  he 
was  shot  by  the  defendant  at  the  time  of  the  alleged  kill- 
ing." Charge  K:  "The  right  of  one  in  self-defense  is 
not  limited  to  cases  of  necessity,  real  or  apparent,  on  ac- 
count of  danger  to  life,  but  extends  equally  to  the  danger 
of  great  bodily  harm,"  Charge  L :  "Unless  the  evidence 
a^inst  the  defendant  is  such  as  to  exclude  to  a  moral 
certainty  every  supposition  or  hypothesis  but  that  of  his 
guilt,  you  will  find  the  defendant  not  guilty." 

Erle  Pbttiis,  for  appellant. — ('hange  of  venue  is  guar- 
anteed by  the  constitution.  Refusal  to  grant  is  revisable 
on  appeal. — §  5309,  ctxle  1896.  In  this  case  the  motion 
for  change  of  venue  should  have  l)een  granted. — HusHcy 
V.  The  Htate,  87  Ala.  121 ;  i^eams  t\  The  State,  84  Ala. 
410;  Thompson  i\  The  State,  117  Ala.  17;  4  Ency.  P.  &  P. 
397. 

The  term  of  the  circuit  court  of  the  8th  judicial  circuit 
was  regularly  in  session  in  Madison  county,  a  county  in 
said  circuit,  at  the  time  the  special  term. of  the  Cullman 
cinniit  court  was  called  and  held  that  returned  the  in- 
dictment in  this  case.  The  motion  to  quash  the  indict- 
ment, therefore,  slumld  have  been  sustained.— §  906,  cede 
1896;  nana  r.  The  State,  48  Ala.  80;  Archer  v.  Ross.  3 
111.  303 ;  11  Cyc.  pp.  729,  730,  735.  The  court  should  have 
quashed  the  venire  because  of  the  omission  of  Ogletre<^'s 
name  from  the  venire. — §  5005  code  1896. 

On  account  of  the  inflamed  state  of  public  opinion  and 
under  the  facts  submitted  to  the  court,  the  defendant's 
moti(;n  for  a  (continuance  should  have  been  granted. — 
Huskeif  r.  The  State,  129  Ala.  94;  White  v.  The  State, 
86  Ala.  69.  The  court  below  erred  in  excusing  the  juror, 
Wrifrht,— Phillips  r.  The  State,  68  Aal,  469;  Boggs  v. 
The  State,  45  Ala.  30;  SalliraH  v.  The  State,  102  Ala. 
135. 

The  witness  Beard  was  not  shown  to  be  an  expert,  ^nd 
obje<*tion  to  his  testimony  as  to  the  character  of  the 
wound  should  have  been  sustained. — Ra^h  r.  The  State^ 
61  Ala.  89 ;  1  Oreenleaf,  440.    The  writ  of  possession  was 


Digitized  by 


Google 


18  SUPREME  COURT  fvoi. 

[Williams  v.  The  State.] 

improperly  admitted. — McCormack  v.  The  State,  102 
Ala.  161;  Thompson  r.  The  State,  20  Ala.  54.  The  ques- 
tion to  the  witness,  Woodruff,  clearly  called  for  a  con- 
fession, and  in  th(^  absence  of  the  predicate,  objection 
thereto  should  have  been  sustained. — Redd  v.  The  States 
59  Ala.  255;  Yfjuny  r.  The  State,  68  Ala.  569;  1  Mayfield 
p.  204.  The  testimony  of  Holmes  as  to  what  defendant 
did  after  the  shootinji:  and  the  fact  that  witness  heard 
two  shots  after  the  killing  were  not  part  of  the  res  gestae, 
and  should  have  been  excluded. — Oar  ret  t  i\  TJie  State, 
76  Ala.  18;  Fonrille  v.  The  State,  91  Ala.  39.  The  ques- 
tion to  the  witness,  Ryan,  '*Where  did  you  go,"  and  his 
answer  thereto  should  have  been  excluded. — FonvUlc  v. 
The  State,  supra;  Thompson  v.  The  State,  supra;  Tate 
V.  The  State,  86  Ala.  33;  Mmilton  v.  The  State,  88  Ala. 
116.  Allen's  statement  should  have  been  excluded. — 
Walker  v.  The  State,  58  Ala.  393 ;  Davis  t?.  The  State,  17 
Ala.  415.  No  sufficient  predicate  had  "been  laid  for  the 
introduction  of  the  confessions  testified  to  by  Hail. — 
Redd  r.  The  State,  69  Ala,  255;  Amos  v.  The  State,  83 
1;  Brister  v.  The  State,  26  Ala.  107;  Mann  v.  The  Sfate^ 
36  Ala.  211.  The  statement  of  the  witness,  Hall,  as  to  tlie 
caliber  of  the  shells  was  a  mere  opinion  and  should  have 
been  excluded. — Busby  v.  The  State,  77  Ala.  66;  McKee 
V.  The  State,  82  Ala.  32;  Riley  v.  The  State,  88  Ala.  193. 
The  threat  testified  to  by  Newman  should  have  l)een  ex- 
clnded,— Jones  v.  The  State,  76  Ala.  15;  Ford  i\  The 
State,  71  Ala.  385 ;  Myers  i\  The  State,  62  Ala,  599.  The 
defendant's  question  to  the  witness,  Ogletree,  should 
have  been  allowed. — Tesney  v.  The  State,  77  Ala.  37. 

The  court  erred  in  explaining  and  qualifying  written 
charges  B  and  E.— §  3328,  code  1896 ;  Lewis  v.  The  State, 
96  Ala.  6.  Under  the  evidence  in  this  case  the  question 
of  self-defense  arose  and  should  have  been  subimtted  to 
the  jury.— Story  t\  The  State,  71  Ala.  329 ;  Rof/ers  r.  The 
State,  62  Ala.  170 ;  OHiyer  v.  The  State,  17  Ala.  587. 

If  assaulted  in  his  own  home,  defendant  was  under  no 
duty  to  retreat.— Mfl^Yi?/  t\  The  State,  90  Ala.  602 ;  Har- 
ris V,  The  State,  96  Ala.  24.  The  appellant  had  the  riglit 
to  infer  that  the  deceased  was  aiding  and  abetting  Dun- 
lap,  and  it  is  inferable  from  the  evidence  that  the  bullet 
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that  killed  the  deceased  was  aimed  at  Dunlap.  Hence, 
the  doctrine  of  s<^lf-defense  was  appli(!able. — Amos  v.  The 
Htat(\  83  Ala.  1 ;  Tidirell  r.  The  i^tate,  70  Ala.  33;  Vlarke 
r.  The  State,  78  Ala.  474;  Boh  v\  The  t^tate,  29  Ala.  20. 
Charge  C  should  have  been  given. — Oliver  r.  The  Htate. 
17  Aia.  587;  Carrol  v.  The  Htatc,  23  Ala.  28.  So  should 
charge  D.— Martin  r.  The  ,^tate,  90  Ala.  602;  Harris  r. 
The  State,  96  Ala.  24.  Charge  F  should  have  been  given. 
—Crawford  r.  The  State,  112  Ala.  1.  So  should  have 
charge  (I. — Askew  r.  The  State,  94  Ala.  4;  Brinkley  v. 
The  State,  89  Ala.  34.  Charge  H  was  proper.— ST/ia'^fe 
\\  The  State,  83  Ala.  26;  Ex  parte  Sloan-,  95  Ala.  23. 
Charge  I  was  improperlv  refused. — Oliver  v.  The  State, 
17  Aia.  587;  Compton  v.  The  State,  110  Ala.  24;  Rof/ers 
/*.  The  Sta^e,  62  Ala.  170.  (^harge  J  was  improperly  re- 
fused.--/o//r.s  v.  The  State,  76  Ala.  8;  Polk  v.  The  State, 
62  Ala.  137.  Charge  K  should  have  been  given. — 
Knowles  r.  The  State,  26  Ala.  31 ;  Holmes  v.  The  State, 
23  Ala.  17.  Charge  L  was  improperlv  refused. — Joe  r. 
77/f'K/f/fr,38Ala.  423. 

I^Iassey  Wilson,  Attorney  General,  George  H.  PAftKER 
and  John  A.  Lisk,  for  the  State. — The  application  for 
change  of  venue  was  properly  refused. — §  5309  code  1896; 
SaJu}  r.  The  State,  89  Ala.'  56;  Hawes  i\  The  State,  88 
Ala.  37;  Seams  v.  The  State,  84  Ala.  410;  Bt/ers  v.  The 
State,  105  Ala.  38;  Ternj  r.  The  State,  120  Ala.  286; 
Ltplr  r.  The  State,  133  Ala.  iU;Ja<'kson  r.  The  State,  104 
Ala.  1  ;  Danghdril  v.  The  State,  113  Ala.  7;  Hussei/  v. 
The  Statr,  87  Ala.  125;  Thompson  v.  The  State,  122  Ala. 
12;  Rains  r.  The  State,  88  Ala.  91.  The  court  called  a 
special  term  fcr  the  trial  of  this  cause. — ^30  A.  &  E.  Ency. 
l^aw,  pp.  512-13,  note  4;  Sam  r.  The  State,  31  Miss.  485. 
The  fact  that  there  was  a  conflict  between  the  special 
term  and  a  regular  t(Mm  of  the  court  in  another  county 
cannot  lender  th(*  f)roceedings  void. — §§  928  and  930, 
code  1896;  Danf/hdrill  v.  The  State,  113  Ala.  7;  Kniffht 
r.  Th/"  State,  116  Ala.  486.  There  was  no  good  grounds 
for  quashing  the  venire. — §  5007,  code  1896;  Authorities 
next  above.  The  fact  that  some  of  the  jurors  were  '^ot 
summoned  is  not  good  ground  for  quashing  the  venire. — 
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28  So.  Rep.  617.  Motion  for  continuance  is  addreFssed 
to  the  sound  discretion  of  the  court. — 5  Mayfield,  p.  203. 
The  court  may  excuse  a  juror  for  good  cause  after  he  has 
been  accepted  and  sworn  and  even  aiter  the  introduction 
of  evidence. — Yarbrovgh  t\  The  fitate,  105  Ala.  43 ;  Webb 
V.  The  State,  100  Ala.  47 ;  Hmres  i\  The  State,  88  Ala.  37 ; 
Sanford  r.  The  State,  39  So.  Rep.  371.  There  is  no  merit 
in  the  objection  to  the  testimony  of  Beard  as  to  the  char- 
acter of  the  \vo\md.— Littleton  v.  The  State.  128  Ala.  37; 
Bush  V.  The  State,  61  Ala.  89;  1  Mavfield,  p.  340;  5  Mav- 
field,  p.  985. 

The  evidence  in  reference  to  the  presence  of  the  oflFicers 
there,  their  purpose  and  authority  is  best  illustrated  by 
the  process  in  their  hands,  hence  the  evidence  relative 
to  the  process  and  the  process  itself  were  admissible. — 
1  Elliott  on  Evidence,  §  312 ;  Wharton  on  Homicide,  p. 
205;  21  A.  &  E.  Ency.  Latv,  (2nd  Ed.)  pp.  142-44. 

It  is  elementary  that  all  the  surroundings  and  circum- 
stances attending  the  killing,  the  declarations  of  Ihe  ac- 
cused at  and  after  the  killing  and  his  conduct  at  and  after 
the  killing  while  at  or  near  the  scene  are  admissible  and 
form  part  of  the  res  gestae. — Hains worth  t\  The  State, 
136  Ala.  13;  Rolan  r.  The  State,  105  Ala.  41 ;  Youngblood 
V,  The  State,  114  Ala.  697;  Carroll  r.  The  State,  23  Ala. 
28. 

A  non-expert  may  testify  as  to  the  appearance*  of 
wounds.— Piffs  V.  The  State,  140  Ala.  70;  Thmnas  i\  The 
State,  139  Ala.  80 ;  Terry  t\  The  State.  118  Ala.  80.  The 
court  was  under  no  duty  to  charge  on  the  doctrine  of 
self-defense  in  the  absence  of  written  requested  instruc- 
tions on  self-defense. — Green  v.  The  State,  98  Ala.  14. 
The  court's  explanation  of  charges  B  and  E  was  proper. 
—Holmes  v.  The  State.  136  Ala.  80;  Jackson  v.  Th^ 
State,  lb.  22;  Wilson  t).  The  State,  140  Ala.  43.  ('harge 
C  was  properly  refused. — McCIellan  t\  Thr  State.  liO 
Ala.  99.  Charges  I),  F,  and  G  were  abstract  and  properly 
refused. — Ex  parte  Smotherman.  140  Ala.  168;  FUnjd 
r.  The  State.  82  Ala.  16;  Teague  r.  The  State.  120  Ala, 
309;  Dryer  r.  The  State,  139  Ala.  117;  Williams  \\  The 
State,  44  Ala.  41.  Charge  L  Avas  bad  for  omitting  the 
qualifving  word  reasonable. — Boiven  v.  The  State.  140 
Ala.  6*5. 
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TYSON,  J. — The  indictment  upon  which  this  defend- 
ant was  tried  and  convicted  was  preferred  by  a  grand 
jury  organized  at  a  special  terra  of  the  court  after  notice 
that  the  court  would  be  held  had  been  given  in  conform- 
ity to  the  statutes.— §§  914  and  915  of  the  code  of  1896. 
The  trial  was  also  had  at  that  special  term. 

The  regularity  of  the  order  convening  the  court  is  as- 
sailed in  only  one  particular.  It  is  upon  the  point  that 
the  judge  of  the  Eighth  judicial  circuit,  who  ordered  the 
special  term,  and  who  presided  over  it,  was  without  au- 
thority to  hold  it  because  he  was  at  that  date  bound  to 
be  in  attendance  upon  a  regular  session  of  the  circuit 
court,  in  and  for  Madison  county,  which  was  in  the  Siirae 
circuit  with  Cullman  county,  where  this  special  t<'rm 
was  being  held.  It  is  true  the  statute  fixing  the  time 
for  holding  the  regular  term  of  the  Madison  circuit  court 
requires  that  court  to  convene  on  the  third  Monday  in 
May  (and  may  continue  four  weeks)  which,  in  the  year 
1905,  was  the  15th  day  of  that  month,  and  it  is  also  true 
that  the  record  rfiows  this  special  term  to  have  been  c<»n- 
vened  on  the  22nd  day  of  that  month;  but  it  was  not 
shown  by  evidence  introduced  in  support  of  the  motion 
to  quash  the  indictment  that  the  Madison  court  did  not 
adjourn  on  the  Saturday,  the  end  of  the  first  week  of 
its  session,  preceding  the  commencing  of  the  special 
term.  It  will  not  be  seriously  doubted  that  the  judge 
may  have  properly  exercised  the  authority  that  he  had 
to  adjourn  the  Madison  court,  and,  in  the  absence  of  a 
showing  to  the  contrary,  it  must  be  presumed  that  he  ex- 
ercised that  authority  properly,  since  error  must  be  af- 
firmatively shown. — Smnrr  v.  State,  105  Ind.  125,  4  N. 
E.  445.  The  same  question  was  also  attempted  to  he 
raised  by  pleas  to  which  a  demurrer  was  sustained.  But 
these  pleas  and  the  demurrer  to  them  are  made  to  appear 
here  only  in  the  bill  of  exceptions.  This  ruling  of  the 
court  is  therefore  not  revisable. — Beck  v.  West,  91  Ala. 
312,  9  South.  199;  Brooks  i\  Rogers,  101  Ala.  125,  13 
South.  386,  3  Brickell's  Dig.  p.  456,  §  13.  But,  aside  from 
these  considerations,  the  judge  had  ample  authority  to 
order  the  special  term  and  hold  it  at  the  time  it  was  held, 
although  the  Madison  court  may  have  been  in  session. 
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We  do  not  controvert  the  general  doctrine  that  a  court 
cannot  be  held  at  a  time  when  there  is  clearly  no  au- 
thority to  hold  it ;  nor  do  we  impugn  the  general  rule  IJmt 
it  is  error  to  hold  two  courts  in  the  same  circuit  at  the 
same  time  where  there  is  no  statutory  authorization  for 
it.  To  see  that  such  authority  is  conferred  by  our  stat- 
utes we  need  only  cite  them. — §§  928  and  930  of  the  code 
of  1896;  Gen.  Acts  1898-99,  p.  23(;.  The  legislative  pro- 
visions made  in  these  statutes  for  the  holding  of  regular 
terms  by  the  supernumerary  judge  and  special  jud.ajes 
appointed  by  the  governor  clearly  recognize  the  autlu.r- 
ity,  and,  indeed,  impliedly,  if  not  expressly,  confer  such 
authority  on  the  circuit  judge  to  hold  special  terms  dur- 
ing the  session  of  a  regular  term  of  the  ccmrt. 

After  a  careful  examination  of  the  evidence  otf<*red  in 
support  of  and  against  the  motion  for  a  dmnge  of  venue, 
we  feel  constrained  to  hold  that  it  cannot  1k^  affirmed 
that  the  trial  judge  erre<l  in  denying  the  moticm.  It 
seems  to  us  that  the  evidence  in  support  of  the  applica- 
ton  is  much  less  convincing  than  was  that  in  the  Hawcs 
Case,  where  the  application  was  held  to  have  been  i)rop- 
erly  denied  {Ha ires  r.  State,  88  Ala.  39,  7  South.  302), 
and  does  not  measure  up  to  that  in  the  Thompson  Case^ 
117  Ala.  67,  23  South.  676,  where  it  was  held  that  the 
application  should  have  been  grante<i. — Terji/  r.  Htate^ 
120  Ala.  286,  25  South.  176;  Tliompson  v,  Htate,  122  Ala. 
12,  26  South.  141;  Daughdrill  v.  State,  113  Ala.  7,  21 
South.  378  .  The  order  of  the  presiding  judge  of  date 
April  15,  1905,  commanding  the  sheriff  of  Madis^on 
county  to  retain  the  custody  of  the  defendant  as  a  pris- 
oner, was  not  a  judicial  ascertainment  of  the  fact  that 
there  was  danger  of  lawless  violence  to  him  if  removed 
to  ot  placed  in  the  jail  of  Cullman  county  as  against  t  lie 
state  on  the  issue  of  fact  presented  by  the  application 
for  a  change  of  venue.  It  wai^i  purely  an  ex  parte  order, 
made  without  a  hearing  on  the  part  of  the  state,  and 
therefore  was  not  binding  as  a  judgment.  To  hold  that 
it  was  a  judicial  determination  of  that  fact  or  any  other 
fact  recited  iii  it  would  vitiate  the  cardinal  princljde 
above  referred  to  necessary  to  the  efficacy  of  every  de- 
cree or  judgment.    And,  clearly,  it  is  no  more  a  judicial 
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determination  of  that  fact  than  it  is  of  the  further  fact 
also  recited  in  it  that  the  jail  of  Cullman  county  was 
insufiPicient  for  the  keeping  of  the  prisoner. — §  4961  of 
the  code  of  1896.  The  purpose  of  such  orders  is  to  pro- 
tect the  sheriff  as  an  authorization  to  hold  the  prisoner 
and  to  prevent  the  latter's  escape  or  to  guard  him  against 
violence  to  his  person.  The  order  under  consideration 
is  clearly  entitled  to  no  more  weight  as  evidence  than  an 
affidavit  containing  the  same  statements  would  be.  The 
overruling  of  the  motion  to  quash  the  venire  is  not  in- 
sisted on  as  erroneous.  But,  if  it  was,  it  would  clearly 
be  without  merit— Fields  v.  Siatt\  52  Ala.  348. 

The  trial  court  was  authorized  to  excuse  the  jnror 
Wright  on  account  of  his  wife's  condition  which  de 
manded  his  personal  attention. — Parso^is  i\  State,  22 
Ala.  50;  Haues'  Vase,  supra;  Yarbrou{fh  v,  State,  105 
Ala.  43, 16  South.  758;  San fwd  v.  State,' {AIr.)  39  South. 
370. 

It  does  not  require  that  a  witness  should  be  an  expert 
on  gunshot  wounds  in  order  to  testify  that  a  wound  ex- 
amined by  him,  made  by  a  bullet,  is  a  penetrating  one. 
Nor  is  there  any  merit  in  the  other  objection  interpose<l 
to  the  question  propounded  by  the  solicitor  to  Dr.  Beard  ; 
or  in  the  exception  reserved  to  the  ruling  on  the  motion 
to  exclude  that  witness'  statement  as  to  the  range  of  the 
wound  found  by  him  in  the  head  of  Hipp,  the  deceased. — 
3  Mayfield's  Dig.  p.  965,  §  235. 

The  only  objection  urged  against  the  introduction  of 
the  writ  of  possession  which  Hipp,  the  deceased,  and  the 
deputy  sheriff  was  attempting  to  execute,  at  the  time  of 
the  homicide,  is  that  there  is  no  evidence  in  the  record 
tending  to  show  that  the  lands  described  in  the  writ  are 
the  same  as  those  upon  which  the  defendant  residefl  and 
from  which  they  were  attempting  to  eject  him.  It  is 
true  there  was  no  positive  or  direct  proof  of  this  fact 
offered,  but  the  evidence  affords  an  inference  from  which 
the  jury  may  have  inferred  it.  The  writ  was  clearly  rel- 
evant and  competent. — 1  Elliott  on  Ev.  §  212 ;  Wharton 
on  Homicides,  §  235,  p.  205 ;  21  Am.  &  Eng.  Ency.  Law 
(2d  Ed.)  pp.  141-144. 
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The  matters  made  the  basis  of  the  twelfth,  thir- 
teenth, fourt(*enth,  and  sixteenth  assignments  of  error, 
relating  as  they  do  to  the  conduct  and  dei*larationR  of 
defendant  while  at  the  scene  of  the  killing  with  his  pistol 
in  his  hand  and  in  the  presence  of  the  deceased,  being  at- 
tendant circumstances,  were  a  part  of  the  res  gestae  of 
the  occurrence  or  transfiction  that  took  place  on  that 
occasion,  and  were  therefore  competent  without  prelim- 
inary proof  being  made  showing  his  declarations  on  that 
occasion  to  have  be^n  voluntary. — 4  Elliott  on  Evidence, 
§  3029,  and  cases  cited  in  notes.  But  aside  from  this 
consideration,  the  circumstances  under  which  they  were 
made  repel  all  presumption  that  they  were  not  voluntar- 
ily made.— Gi/wore  v,  HtaU\  126  Ala.  20,  3(?,  37,  28 
South.  595,  and  cases  there  cited.  This  also  dispos(\s  of 
the  fifteenth,  twenty-sixth,  twenty-seventh,  and  twenty- 
eighth  assignments  of  error  adversely  to  appellant. 

Dr.  Stone  was  shown  to  Ik?  an  expert.  He  was  there- 
fore competent  to  express  his  opinion  as  to  the  place  of 
entrance  on  Hipp's  head  of  the  bullet  that  produced  his 
death. 

The  testimony  of  witnesses  Holmes  and  Ryan  admit- 
ted by  the  trial  court  against  defendant's  objection  >Nas 
clearly  competent.  All  of  it  relatcnl  clearly  to  matlers 
which  were  a  part  of  the  res  gestae  of  the  occurrence  on 
the  occasion  of  the  homicide.  Indeed,  all  the  detiiils  of 
what  occurred  on  that  occasion  were  entirely  competent 
as  constituting  one  continuous  transaction. — Collins  r. 
State,  138  Ala.  57,  34  South.  993;  ChurchKell  v.  Stalky, 
117  Ala.  124,  23  South.  72;  Smith  v,  State,  88  Ala.  73,  7 
South.  52 ;  Scaws  v.  State,  84  Ala.  410,  4  South.  521. 

The  threats  by  defendant  testifieil  to  by  the  witness 
Newman  were  clearlv  competent. — Jiyrdan  v.  State,  79 
Ala.  9 ;  Ford  r.  State M  Ala.  385 ;  4  Elliott  on  Ev.  §  3035. 

The  question  propounded  to  the  witness  Ogletree,  to 
which  an  objection  was  sustained,  was  not  competent.  If 
answered,  it  would  not  have  tended  to  impeach  Giles  up- 
on the  matter  laid  in  the  predicate  for  his  impeachment. 
In  short,  it  was  outside  and  foreign  to  the  matter  l^irt 
in  the  predicate.  But,  aside  from  this,  the  question  wa^ 
clearly  otherwise  objectionable. 
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There  are  a  number  of  other  assignments  of  error,  but 
tliey  are  so  obviously  without  merit  that  we  have  not 
deemed  it  necessary  to  discuss  them. 

After  the  testimony  had  closed,  and  before  the  trial 
judge  delivered  his  oral  charge  to  the  jury,  the  defendant 
in  writing  requested  that  he  charge  fully  on  the  law  of 
self-defense.  It  is  also  stated  in  the  record  that  the  judge 
failed  in  his  oral  charge  to  instruct  the  jury  upon  the 
law  of  self-defense.  The  exception  reserved  was  to  his 
failure  or  refusal  to  do  so.  Pretermitting  all  discussion 
of  the  question  whether,  under  any  phase  of  the  testi- 
mony, the  defendant  was  entitled  to  have  the  jury  deter- 
mine that  he  was  justified  in  shooting  at  Dunlap,  whom 
Hipp  accompanied  for  the  purpose  of  having  the  posses- 
sion of  the  premises  delivered  to  him  as  the  agent  of  the 
plaintiff  named  in  the  writ,  and  conceding  that  defend- 
ant was  so  entitled,  the  exception  rteerved  is  unavail- 
able to  raise  the  question.  Had  the  judge  instructed  tlie 
jury  in  his  oral  charge  or  a  written  charge  had  l)een 
given  at  the  request  of  the  solicitor  asserting  that  defend- 
ant was  not  justified  or  excused,  and  an  exception  had 
been  reserved  to  the  oral  charge,  or  if  special  charges 
had  been  requested  by  defendant  raising  the  question  of 
his  justification  or  excuse  and  refused,  then  undoubt- 
edly the  ruling  could  be  reviewed.  But  here  we  have  a 
mere  nondirection  by  the  judge — ^a  mere  failure  or  ^-e- 
fusal  to  instruct  the  jury  orally  upon  a  certain  con- 
ceived phase  of  the  testimony.  This  is  wholly  ineffect- 
ual to  present  for  revision  the  questicm  sought  to  be  re- 
viewed.—§§  3326  and  3328  of  the  code  of  1896;  Herbert 
V.  Huie,  1  Ala.  18,  34  Am.  Dec.  755;  Green  v.  State,  98 
Ala.  14,  13  South.  482;  2  Thompson  on  Trials,  §  2341. 
Mr.  Thompson,  in  the  section  above  cited,  speaking  to 
this  point,  says :  "It  is,  then,  a  general  rule  of  procedure, 
subject  in  this  country  to  a  few  statutory  innovatiops, 
that  mere  nondirection,  partial  or  total,  is  not  a  ground 
of  new  trial,  unless  specific  instructions,  good  in  point 
of  law  and  appropriate  to  the  evidence,  were  requested 
and  refused." 

Th  court's  explanations  of  charges  B  and  E  were  not 
improper. — Holmes  v.  State,  136  Ala.  80,  84,  34  South. 
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180;  Jackson  r.  Htate,  136  Ala.  22,  34  South.  188;  NcMl 
v.  ataie,  133  Ala.  99,  32  South.  596. 

Suffice  it  to  Biiy  of  eharpe  C,  refused  defendant,  that 
it  was  faulty  in  not  postulating  that  the  ciroumstanoes 
were  such  as  to  reasonably  impress  him,  and  did  so  im- 
press him,  that  he  was  in  great  and  imminent  peril.— 
McCleUan  i\  t^fate,  140  Ala.  99,  103,  37  South.  239. 

Charges  D,  F,  and  G  were  calculated  to  mislead  the 
jury,  if  not  otherwise  bad.  The  rule  of  habitation  does 
not  apply  when  the  person  killed  has  the  lawful  rij;ht 
to  be  in  the  dwelling  of  his  slayer  for  the  purpose  of  ex- 
ecuting a  writ  of  possession.  The  writ  in  this  case  armed 
those  executing  it  with  the  right  to  the  possession  of  the 
dwelling  to  eject  the  defendant  and  his  household  goo^is 
from  it.  They  were  in  no  sense  trespassers,  nor  were  tiiey 
committing  an  unlawful  act  in  tiieir  attempt  to  dispos- 
sess him  and  to  place  the  owner  of  it  in  possession. — 
Harrigan  &  Thompson's  Cases  on  Self-Defense,  pp.  713, 
720,  900-904;  25  Am.  &  Eng.  Ency.  Lay  (2d  Ed.)  p.  278. 

Charge  H  was  a  duplicate  of  charge  4  that  w^as  given 
for  defendant. 

Charges  I  and  K  were  each  calculated  to  mislead  the 
jury.  There  was  testimony  from  which  they  were  ai- 
thorized  to  find  that  defendant  deliberately  shot  Hipp 
after  Dunlap  had  begun  to  run. 

Charge  J  was  a  mere  argument.  Charge  L  was  cor- 
rectly refused. — lioireu  r.  f^tati\  140  Ala.  65,  67,  37 
Soutii.  233. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  J  J.,  con- 
cur. 
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Hanners  v.  The  State* 

Murder, 
(Decided  July  6th,  1906.    41  So.  Rep.  973.) 

1.  Jury;  List;  Preparation. — A  special  or  other  jury  venire  drawn 

from  a  box  that  contained  the  names  of  the  resident  citiz  us 
of  only  a  portion  of  the  county  is  fatally  defective  under  Sec- 
tion 4982,  Code  1896. 

2.  Criminal  Law;  Conversation  of  Conspirators;  AdmissiHHty. — 

Conversations  had  between  defendantt  and  two  other  persons, 
immediately  before  the  killing,  tending  ot  show  a  conspiracy 
between  the  parties  to  the  conversation  to  kill  the  deceased 
or  to  do  him  great  bodily  harm  is  admissible  in  evidence. 

3.  Witnesses;  Bias. — ^When  a  witness  for  the  defendant  denied  mak- 

ing threats  against  the  deceased,  and  stated  that  he  and  de- 
ceased were  on  friendly  terms,  it  was  competent  to  show  that 
witness  had  made  threats  against  deceased,  although  made 
sometime  before  the  killing  as  tending  to  show  his  feelings 
for  deceased  and  his  bias  towards  defendant. 

4.  Criminal  Law;   Trial;  Evidence. — EJvidence   incompetent  when 

offered  is  cured  of  error  if  it  is  afterwards  rendered  compe- 
tent. 

5.  Same;  Limitation  of  Evidence;  Duty  of  Defendant  to  Request 

Limitation. — ^Where  certain  evidence  is  admissible  for  a  par- 
ticular purpose  only,  if  defendant  desired  that  it  should  be 
limited  to  that  purpose,  he  should  ask  instructions  from  the 
court  to  the  Jury  as  to  such  limitation. 

6.  Same;  Trial;  Argument  of  Counsel. — Defendant's  counsel  in  argu- 

ment asked  why  an  alleged  co-conspirator  was  never  indicted, 
and  why  the  State  had  not  produced  him.  Replying,  the  so- 
licitor said  that  if  any  one  was  expected  to  prodnce  such  co- 
conspirator, it  was  the  defendant,  as  they  were  on  friendly 
terms  and  it  would  be  easier  for  the  defendant  and  the  co- 
conspirator to  prove  it  if  no  conspiracy  existed.  Held,  that 
while  the  remarks  of  defendant's  attorney  were  improper  and 
could  have  been  excluded,  it  was  not  error  not  to  exclude  the 
reply  thereto,  on  the  theory  that  illegal  evidence  may  be  rebut- 
ted by  evidence  of  the  same  character. 

7.  Homicide;  Instructions. — A  charge  instructing  the  jury  that  if 

deceased  accused  defendant  of  meddling  with  or  encouraging 
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the  difficulty  between  deceased  and  another,  then  defendant 
had  the  right  to  deny  such  accusation,  if  it  were  false,  in  no 
uncertain  terms,  and  that  if  deceased  and  another  were  having 
a  difficulty  the  day  deceased  was  killed,  and  deceased  accused 
defendant  of  encouraging  the  same,  it  was  defendant's  duty 
to  emphatically  deny  such  accusation,  and  that  to  have  been 
accused  of  it  and  not  to  have  denied  it  would  have  been  a  cir- 
cumstance against  him,  was  properly  refused  as  tending  to 
create  in  the  minds  of  the  jury  the  idea  that  defendant  was  en- 
titled, as  a  matter  of  law,  to  deny  the  accusation  in  such  man- 
ner as  to  provoke  cr  encourage  the  difficulty  which  ensued 
between  them. 

8.  Criminal  Law;  Province  of  Jury. — Cuarges  asserting  that  the  ev- 

idence fails  to  show  a  conspiracy  between  defendant  and  cer- 
tain others  to  take  deceased  life;  and  that  if  the  jury  believe 
the  evidence,  defendant  could  not  be  convicted  on  the  theory 
that  he  had  entered  into  a  conspiracy,  are  invasive  of  the  prov- 
ince of  the  jury  and  are  properly  refused. 

9.  Same;  Inatructions  as  to  Evidence. — A  charge  asserting  that  the 

evidence  of  a  witness  taken  on  preliminary  examination  was 
not  the  evidence  the  jury  should  consider  as  his  on  this  trial, 
but  the  jury  should  take  the  written  showing  signed  by  de- 
fendant as  being  the  evidence  the  witness  would  give,  if  pres- 
ent, and  give  it  the  same  weight  as  if  the  witness  had  testified 
on  the  stand,  in  effect  excluded  a  portion  of  the  evidence  from 
the  consideration  of  the  jury  and  was  properly  refused. 

10.  Homicide;  Instructions;  Freedom  from  Fault. — A  charge  on  self 

defense  which  pretermits  consideration  of  defendant's  freedom 
from  fault  in  producing  the  necessity  to  take  deceased  life  aud 
of  defendant's  duty  tc  retreat  is  properly  refused. 

11.  Same;  Co-defendants;  Misleading  Charges. — ^Where  there  were 

tendencies  in  the  evidence  to  show  a  conspiracy  between  de- 
fendant and  another,  a  charge  asserting  that  defendant  could 
not  be  convicted  unless  the  evidence  established  his  guilt  inde- 
pendent of  the  other  beyond  all  reasonable  doubt  was  mislead- 
ing and  properly  refused. 

Appeal  from  Clay  Circuit  Court. 

Heard  before  Hon.  John  Pelham. 

The  defendant  and  Barney  Worthey  were  jointly  in- 
dicted for  killing  Tom  Waldrop  by  shooting  him  with  a 
gun  or  pistol.  The  present  defendant  demanded  a  sev- 
erance, and  was  tried  alone.  When  the  case  was  called 
at  a  former  term  of  the  court  motion  was  made  to  quash 
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the  special  venire.  The  facts  upon  which  this  motion 
was  based  were  that  the  jury  commissioners,  in  drawinc: 
the  grand  jurors  and  petit  jurors  for  the  court,  discarded 
six  names,  and  discovering  that  there  were  not  enough 
names  left  in  the  jury  box  from  which  to  draw  special 
venire,  partially  filled  the  box  by  putting  therein  •the 
names  of  the  qualified  male  citizens  in  beats  10  and  11 
and  part  of  14.  The  court  granted  the  motion  to  quash 
the  venire,  continued  the  cause,  and  declared  the  jury 
box  invalid.  The  commissioners  then  met,  discarded 
the  old  jury  box,  and  made  up  a  new  jury  box  by  placing 
therein  the  names  of  all  the  qualified  male  citizens  of  the 
county.  From  this  new  box,  the  special  venire  to  (ry 
this  particular  case  was  drawn.  The  defendant  objected 
to  the  drawing  of  a  special  jury  from  this  box  and  for 
grounds  of  objection  set  out  the  facts  as  above  stated. 
This  objection  being  overruled,  and  the  special  venire 
being  drawn  from  the  box,  he  made  a  motion  to  quash 
the  special  venire  on  the  ground  and  facts  as  above  j?et 
out.     The  motion  to  quash  was  overruled. 

The  State  offered  testimony  tending  to  show  that  just 
previous  to  the  difficulty  Bud  Orr  called  defendant  into 
the  store  near  which  the  difficulty  took  place  and  asked 
him  if  he  was  going  to  stick  up  to  him  as  he  promised  to 
do,  as  he  was  about  to  have  some  trouble.  Worthey  also 
called  defendant  and  asked  him  if  he  was  going  to  stick 
up  to  old  man  Bud  Orr,  as  it  was  agreed  that  they  should 
do,  and  defendant  replied  that  he  was,  and  Worthey  re- 
plied be  sure  and  run  a  little  before  you  do  it.  That  im- 
mediately after  the  conversation  defendant  walked  out 
of  the  store  and  commenced  the  difficulty  by  calling  de- 
ceased a  d ned  liar,  and  in  which  difficulty  the  fatal 

shootinp^  occurred  .  The  evidence  in  this  connection 
tended  to  show  that  immediately  after  these  conversa- 
tions and  after  the  lie  had  been  passed,  deceased  went 
into  the  store  and  procured  some  weights  and  attem))ted 
to  strike  the  defendant  but  was  prevented  from  doing 
so.  That  deceased  was  on  one  side  of  the  store  building 
and  Hanners  and  Worthey  on  the  other  side  with  a 
crowd  around  them.  That  Hanners  pushed  the  crowd 
aside  with  the  assistance  of  Worthey,  and  came  around 
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the  corner  of  the  store  to  liN'here  he  could  see  deceased 
when  he  commenced  to  fire  on  deceased  inflicting  the 
fatal  wound.  Worthey  then  remarked:  "Well,  you 
have  fixed  him  now,  and  we  had  better  go,"  and  defend- 
and  said,  "Yes,  get  your  horse  and  we  will  go."  The 
other  facts  necessary  to  an  understanding  of  the  opinion 
sufficiently  appear  therein.  The  counsel  in  arguing  the 
case  for  the  defendant,  said :  "The  solicitor  claims  a 
conspiracy  in  this  case  between  the  defendant,  Barney 
Worthey,  and  Bud  Orr.  Why  was  Bud  Orr  never  in- 
dicted? If  he  was  in  the  conspiracy,  why  hasn't  the  state 
got  him  here?  Where  is  Bud  Orr?"  No  objection  was 
interposed  to  this  argument.  The  solicitor  ,in  his  closing 
argument,  said  :  "Defendant's  counsel  has  asked  why  i{ 
is  that  the  state  did  not  have  Bud  Orr  here  upon  the 
trial  of  this  cause.  It  seems  to  me  that  if  any  one  could 
be  expected  to  have  Orr  here,  it  would  be  the  defendant. 
From  the  evidence  it  is  clearly  shown  that  Orr  and 
the  defendant  apd  hisi  co-conspirator,  Worthey,  were 
friendly,  and  together  that  day,  and  if  no  conspiracy  ex- 
isted between  these  parties,  it  would  be  an  easy  matter 
for  them  to  have  all  been  present  in  order  to  explain  or 
deny  th(*  conspiracy.  Defendant  objecte<l  to  this  argu- 
ment and  moved  to  exclude  it. 

The  defendant  requested  the  following  written  charges 
which  were  refused :  " (3)  I  charge  you  that  if  you  be- 
lieve from  the  evidence  that  Waldrop  accused  Banners 
of  meddling  \^ith  or  encouraging  the  difficulty  between 
Waldrop  and  Orr,  then  it  was  Hanners'  right  to  have  re- 
pudiated any  such  accusation  if  it  was  false  in  no  uncer- 
tain terms.  (4)  I  charge  you  that  the  evidence  in  this 
case  fails  to  show  that  there  was  any  conspiracy  between 
Hanners  and  Worthey,  or  Hanners,  Orr  and  Worthey 
to  take  the  life  of  Waldrop.  (5)  I  charge  you  that  if 
you  believe  the  evidence  in  this  case,  the  defendant  could 
not  be  convicted  on  the  theory  that  he  had  entered  into 
a  conspiracy  to  take  the  life  of  Waldrop.  (6)  I  charge 
you  that  the  evidence  of  Jim  Cotney  on  the  prelimianry 
trial  is  not  the  evidence  that  you  must  consider  as  being 
the  evidence  of  Cotney  on  the  present  trial,  but  you  will 
take  the  written  showing  signed  by  Hanners  as  being 
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exactly  what  Cotney  would  swear  if  present,  and  p:ive 
it  just  such  weight  and  consider  it  just  as  you  would  if 
Cotney  had  been  here,  and  sworn  to  it  from  the  stand  " 
"(10)"  I  charge  you  that  if  you  l)eleve  from  the  evidence 
that  Waldrop  had  a  shotgun  in  his  hand  in  a  threatening 
manner  and  Hanners  heard  a  number  of  voices  holler- 
ing, *Look  out,  George,  he  is  going  to  shoot  you  with  a 
shotgun,'  and  that  Hanners  immediately  stepped  from 
behind  the  corner  of  the  house  and  saw  Waldrop  with  a 
gun  pointing  towards  him.  and  acting  in  the  honest  l^e- 
lief  that  he  was  in  danger  of  being  shot  and  killed  by 
Waldrop,  then  it  would  make  no  difference  whether  Wal- 
drop was  really  aiming  to  shoot  or  not,  your  verdict 
should  be  not  guilty.  (11 )  I  charge  you  that  if  you  be 
lieve  from  the  evidence  that  Bud  Orr  and  Waldrop  \ad 
been  having  a  difficulty  there  the  day  Waldrop  was  killed 
and  that  Waldrop  accused  Hanners  of  encouraging  s?iid 
difficulty,  then  it  was  not  only  Hanners'  right,  but  it  vas 
his  duty,  to  emphatically  deny  any  such  accusation,  and 
that  to  have  l)een  accused  of  it,  and  not  denied  it,  woald 
have  been  a  circumstance  against  him.  (12)  I  chnr^^ie 
you  that  you  are  not  trying  Barney  Worthey,  but  you 
are  trying  (Jeorge  Hanners,  and  you  cannot  convict  Han- 
ners unless  the  evidence  shows  his  guilt  independeijt  of 
Barney  Worthey,  Ix^yond  all  reasonable  doubt."  "(21) 
1  charge  you  that  if  Hanners  shot  with  bona  fide  beifef 
that  he  was  in  great  danger  of  being  shot  by  Waldrop 
then  it  would  make  no  <liflference  whether  Hanners  was 
in  danger  or  not,  your  verdict  should  l)e  not  guilty." 

1).  H.  Riddle,  for  appellant. — The  conversation  be- 
twcM^n  Orr  and  Hanners  before  the  killing  was  inadmissi- 
ble.—fy>//ri7/r  r.  The  Stat<\91  Ala.  39;  nomirifjus  r.  The 
State,  94  Ala.  12.  Threats  are  not  admissible  when 
made  by  a  co-ccmspitator  against  a  (*o-defendant  iHMug 
tried  Kcparately,  unless  it  is  shown  that  a  c()ns])iracv  (ex- 
isted at  the  time  the  threats  were  made. — Lanfjfoni  r. 
The  State.  130  Ala.  74;  Greenleaf  on  Evidence^  (Kitli 
Ed.).  §  94;  6  A.  &  E.  Ency.  LaAV,  867.  The  court  erred 
in  permitting  the  solicitor  to  argue  to  the  jury  that  <he 
defendant  ought  to  have  Orr  there  as  a  Avitness. — Kfh- 
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ridge  v.  The  State,  124  Ala.  106;  Crawford  v.  The  St^te, 
112  Ala.  1.  ('harge  6  in  a  correct  proposition  of  law. 
Charge  10  should  have  been  given,  as  should  have  charge 
21.— Kennedy  r.  The  IState,  140  Ala.  1. 

Massby  Wilson,  Attorney  General,  and  Bordbn  H. 
Bi:rr,  for  the  State. — The  court's  action  in  reference  to 
the  jury  box  at  the  present  and  subsequent  terms  of  the 
(»ourt  was  without  error.— §  4985,  code  1896 ;  West  v.  The 
State,  118  Ala.  100;  Shelton  v.  The  State,  73  Ala,  5.  If 
error,  in  the  absence  of  fraud  shown,  it  is  cured  by  § 
4997,  code  If^m.—Stctatrt  r.  The  State,  137  Ala.  33.  A 
conversation  between  Orr  and  the  defendant  was  prop- 
erly admitted  as  a  part  of  the  res  gestae. — Henry  r.  The 
Stat(\  W7  Aid,  22;  Plant  r.  The  State,  140  Ala.  52; 
VamphvU  i\  The  State,  133  Ala.  81.  It  was  also  prop- 
erly admitted  as  tending  to  show  conspiracy. — Bonner  v. 
The  State,  107  Ala.  \n;  Martin  i\  The  State,  136  Ala.  32; 
Smith  i\  The  State,  136  Ala.  1 ;  Buford  v.  The  State,  !32 
Ala.  6.  The  testimony  of  witness,  Dawkins,  as  to  the 
conversation  of  the  defendant  and  his  co-defendant  was 
properly  admitt(Hl. — Buford  v.  The  State,  supra:  Thomas 
r.  The  State,  130  Ala.  G2;  Jolly  r.  Th^  State,  94  Ala.  19. 
Thr^^ats  made  by  co-defendant,  Worthey,  were  admissi- 
ble.—/?f/i/  r.  The  State,  126  Ala.  9;  ^  Finch  r.  The 
State,  81  Ala.  41 ;  King  r.  The  State,  90  Ala.  612.  The 
argument  of  the  solicitor  was  not  improper. — Dollar  v. 
The  State,  99  Ala.  236. 

The  request  for  written  instruction  was  general  and  if 
any  instruction  was  liad,  the  court  will  not  be  in  error 
for  refusing  all. —  Vibery  i\  The  State,  137  Ala.  73. 
Charge  3  is  an  argument,  and  it  fails  to  hypothesize  the 
elements  of  self-defense. — MHlellan  r.  The  State,  140 
Ala.  99;  Plant  r.  The  State,  lb.  52.  Charge  21  is  a!?o 
hiid.—MrClellan  r.  The  State,  supra. 

TYSON,  J. — In  support  of  the  motion  to  quash  the 
spcH-ial  venire  drawn  for  the  trial  of  the  case,  it  appears, 
by  the  agreed  statement  of  facts,  that  at  a  former  term 
of  the  court,  (m  m()tion  of  the  defendant,  the  special  ve- 
nire drawn  for  the  trial  of  his  case  was  quashed  bec-^.nse 


Digitized  by 


Google 


1*7  3  OF  ALABAMA.  33 

[Hanners  v.  The  State.] 

of  the  illegality  jn  the  preparation  of  the  box  by  the  jury 
commissioners  containing  the  names  from  which  juHes 
are  required  to  be  drawn,  and  properly  so. — §  4982,  ode 
1896.  It  is  also  made  to  appear,  that  the  jury  commis- 
sioners subsequently  prepared  another  box  in  all  respects, 
as  required  by  the  statutes,  and  it  was  from  this  l)ox  \m- 
taining  the  names  of  the  qualified  jurors  that  the  special 
venire  was  drawn  to  Avhich  the  objection  here  urged  was 
taken.  There  is  no  merit  in  it. — WeM  v.  State,  118  Ala. 
100, 24  South.  48.  The  conversation  had  between  defend- 
ant, Orr,  and  W(  rthey,  which  the  testimony  on  the  part 
of  the  state  tends  to  establiph,  just  immediately  before 
the  difficult V  took  place,  in  which  the  killing  occurrtd, 
under  the  circumstances  shown  by  the  testimony,  vere 
clearly  competent.  If  believed  by  the  jury  they  tended 
to  illustrate  the  subse<]uent  conduct  of  defendant,  *ind 
to  give  meaning  and  point  to  it,  and  also  tended  to  show 
a  conspiracy  between  those  parties  to  do  grevious  bodily 
harm  to  or  to  take  the  life  of  the  deceased. — Smith  i\ 
^tate,  136  Ala.  1,  34  South.  168;  Bonner  r.  State.  107 
Ala.  97,  18  South.  226. 

It  may  be  conceded  for  the  purpose  of  this  case  that 
the  threats  by  Worthey  against  the  deceased,  indulged 
in  long  before  the  fatal  encounter,  if  made,  were  not 
competent  for  any  purpose  other  than  to  show  his  hos- 
tility to  the  prosecution  and  his  bias  for  the  defendant. 
And  it  may  be  further  conceded  that  they  would  huve 
been  inadmissible  unless  Worthey  had  testified  as  a  v.it- 
nesF  for  defendant.  But  this  he  did.  In  his  testimony, 
he  not  only  denied  making  the  threats,  but  testified  that 
he  and  deceased  were  on  friendly  relations  ^ith  each 
other.  They  were  clearly  competent  for  the  purposes 
indicatd  above. — Hrifvlson  t\  State,  82  Ala.  47,  2  South. 
765;  Pcf>ple  i\  Brooks,  (N.  Y.)  30  N.  E.  189,  and  cases 
there  cited.  Nor  was  it  of  consequence  that  this  t  Nsti- 
mony  may  have  been  incompetent  at  the  time  it  was  of- 
fered, if  it  w^as  sul)fe(iuently  rendered  so,  as  was  done. — 
Rat/  r.  State,  126  Ala.  9,  28'South.  634.  If  the  defendant 
perceived  that  this  evidence  should  have  been  limited  in 
its  consideration  by  the  jury  to  the  purposes,  for  which 
we  have  said  it  was  competent,  he  should  have  made  a  re- 
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quest  of  the  court  to  that  end.    He  had  no  right  to  have 
it  excluded. — Williams  v.  State,  81  Ala.  1,  1  South.  179, 
60  Am.  Rep.  133.  In  view  of  the  remarks  of  defendant's 
counsel  in  his  speech  to  the  jury,  we  are  unwilling  to 
aflFirm  that  the  remarks  of  the  solicitor  in  reply  thereto 
should  have  been  excluded.    It  may  be  admitted  that  the 
prosecution  had  the  right  to  have  the  remarks  of  oppos- 
ing counsel  excluded  {Crawford  v.  State,  112  Ala.  1,  21 
South.  214 ) ,  but  this  not  beng  done,  the  right  to  reply  to 
them  cannot  be  seriously  doubted,  upon  the  same  princi- 
ple often  recognized  by  this  court  that  illegal  evidence 
may  be  rebutted  by  evidence  of  the  same  character.    The 
court  committed  no  error,  therefore  on  this  point.    This 
brings  us  to  a  consideration  of  the  charges  refused  to  de- 
fendant.    Charges  3  and  11  requested  by  him  are  each 
an  argument,  and,  besides,  were  calculated  to  mislead  the 
jury  to  the  conclusion  that  he  had  the  right,  as  a  matter 
of  law,  to  repudiate  the  accusation  made  by  the  deceas(Ml 
in  such  language  as  was  calculated  to  provoke  or  en- 
courage the  difficulty  which  ensued  between  them.    Fur- 
thermore, there  was  evidence  from  which  the  jury  may 
have  inferred  that  his  reply  was  for  the  purpose  of  bring- 
ing on  the  difficulty  which  had  l)een  pre<»onceived  and 
planned.    Charges  4  and  5  clearly  invade  the  province  of 
the  jury.    Whether  there  was  a  conspiracy  between  (le- 
fendant  and  Worthey  or  between  defendant,  Worthey, 
and  Orr,  was  a  question  of  fact,  under  the  testimony,  for 
the  determination  of  the  jury.    Charge  6  sought  to  have 
the  jury  to  exclude  from  their  consideration  a  part  of 
the  testimony  and  was,  therefore,  bad.     Charge  10  pi-e 
termits  lill  consideration  of  defendant's  freedom  from 
fault  in  producing  the  necessity  to  take  the  life  of  the 
deceased  as  well  as  his  duty  to  retreat.     In  view  of  the- 
tendency  of  the  evidence  showing  a  conspiracy  between 
defendant  and  Worthey,  charge  12  was  properly  refused, 
as  being  calculated  to  mislead  the  jury.     Charge  21  is 
subject  to  the  same  vice  as  charge  10.    It  is  wholly  un- 
like the  one  approved  in  Kennedy  r,  State,  140  Ala.  1, 
37  South.  90,  as  will  readily  appear  by  a  comparison 
with  it,  and  with  what  was  there  said  with  respect  to 
that  charge. 
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There  was  no  error  shown  by  the  record,  and  the  judg- 
ment must  be  affirmed. 
AflBrmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


Fuller  r.  The  State. 

Mnt'der. 
(Decided  July  6,  1906.    41  So.  Rep.  774.) 

Homicide;  Evidence. — It  having  been  shown  that  deceased  waf. 
killed  by  a  shot  from  a  gun;  that  two  shots  were  fired  at  the 
time  of  the  killing,  and  that  two  empty  shells  bearing  a  certain 
mark  were  found  near  the  place  of  the  killing;  that  at  the  time 
of  the  arrest  of  defendant  and  his  codefendant  a  number  of 
shells  were  found  on  defendant,  some  bearing  the  certain  mark, 
the  shells  found  near  the  place  of  the  killing  were  admissible 
in  evidence  af>  tending  to  show,  in  connection  with  the  other 
evidence,  that  defendant  fired  them  on  the  occasion  of  the  kil- 
ling. 

Witnesses;  Competency;  Conviction  of  Felony;  Credibility. — A 
conviction  for  a  felony,  whether  statutory  or  otherwise,  may  be 
shown  for  the  purpose  of  affecting  the  credibility  of  a  witness 
under  §  1795,  Code  1896,  and  this  may  be  shown  by  oral  proof 
without  the  production  of  the  record. 

Criminal  Law;  Instructions;  Abstract  Charges. — As  evidence  of 
whether  a  witness  was  or  was  not  guilty  of  the  commission  of  a 
felony,  of  which  he  admitted  he  had  been  convicted,  would  not 
have  been  competent,  if  offered,  to  bolster  his  testimony,  a 
charge  predicated  upon  the  Jury's  belief  of  his  innocence  of  the 
crime,  was  abstract  and  otherwise  erroneous. 

Same;  Trial;  Remarks  of  Counsel. — The  solicitor  said  to  the  Jury: 
"You  can  take  that  gun,  which  is  in  evidence  and  try  the  gun  on 
the  two  shells  in  evid-ence,  and  put  one  shell  in  each  barrel  of 
the  gun  and  snap  it  and  see  if  it  does  not  make  the  same  im- 
pression on  the  caps  of  the  two  shells,  and  in  the  same  place  on 
the  caps  as  is  made  on  the  caps  of  the  two  empty  shells  in  ev- 
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fdence;  and  I  invite  you,  gentlemen,  to  make  the  experiment 
when  you  retire  to  the  room  to  make  your  verdict."  H-eld.  not 
error  to  refuse  to  exclude  these  remarks  in  view  of  the  tenden- 
cies of  the  evidence. 

Appeal  from  Bibb  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

The  defendant  was  indicted  with  Henry  Duncan  for 
the  murder  of  Allen  Fuller  by  shooting  him  with  a  gun. 
A  severance  was  demanded  by  this  defendant,  and  he  was 
put  upon  his  trial,  convicted,  and  sentenced  to  the  peni- 
tentiary for  life.  It  was  shown  on  the  examination  of 
witnesses  by  the  state  that  when  the  defendants  were  ar- 
rested some  25  or  30  shells  were  found  on  them;  that 
some  were  gun  shells  and  some  were  rifle  shells,  some 
were  buckshot  shells  and  some  were  not;  but  the  buck- 
shot shells  were  marked  "New  Club  Shells."  It  was  also 
shown  that  two  shots  were  fired  at  the  time  of  the  kill- 
ing, and  two  empty  shells  were  found  near  the  place  of 
the  killing,  marked  and  branded  as  above  set  out.  These 
shells  were  offered  in  evidence  over  the  obejction  of  the 
defendant.  Henry  Duncan  was  introduced  by  the  de- 
fendant, and  on  cross-examination  the  state  was  permit- 
ted over  the  objection  of  the  defendant  to  ask 
him  the  following  question :  Were  you  not  con- 
victed of  aiding  prisoner  to  escape  from  jail,  the  said 
prisoner  being  charged  with  murder?''  The  witness  an- 
swered: "Yes;  was  convicted  and  sentenced  to  Pratt 
Mines  for  aiding  a  prisoner  to  escape  from  jail,  and  the 
prisoner  was  charged  with  murder."  The  solicitor  in  his 
argument  to  the  jury  said :  "You  could  take  that  gun 
which  is  in  evidence,  and  try  the  gun  on  two  of  the  shells 
in  evidence,  and  put  one  shell  in  each  barrel  of  the  gun 
and  snap  it,  and  see  if  it  did  not  make  the  same  impres- 
sion on  the  caps  of  the  two  shells,  and  in  the  same  place 
on  the  caps,  as  is  made  on  the  caps  of  the  two  empty 
shells  in  evidence;  and  I  invite  you,  gentlemen  of  the 
jury,  to  make  the  experiment  when  you  retire  to  the 
room  to  make  up  your  verdict."  The  defendant  moved 
the  court  to  exclude  these  remarks  of  the  solicitor  from 
the  jury,  but  the  court  declined  to  do  so.  The  defendant 
requested  the  following  written  charge,  which  was  re- 
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fused:  "I  charge  you  that  if  you  believe,  from  all  the 
evidence  in  this  case  ,that  Henry  Duncan  was  not  guilty 
of  the  charge  of  aiding  a  prisoner  to  escape  from  jail, 
then  you  should  not  consider  the  fact,  as  admitted  by 
him,  that  he  was  convicted  of  the  charge,  in  saying 
whether  or  not  he  testified  willfully  false  in  this  case." 

Logan  &  Fuller^  for  appellant. — No  brief  came  to  the 
reporter. 

M ASSEY  Wilson^  Attorney  General,  for  State,  —No 
brief  came  to  the  reporter. 

TYSON,  J. — Under  the  testimony  the  shells  were  suf- 
ficiently identified  as  being  those  found  near  the  place  of 
the  killing.  They  were,  therefore,  properly  allowed  in 
evidence  as  tending  to  show,  in  connection  with  other  tes- 
timony adduced,  that  defendant  fired  them  on  the  occa- 
sion of  the  homicide. 

Section  4711  of  the  code  of  1896  makes  it  a  felony  for 
any  person  to  aid  or  attempt  to  aid  any  prisoner  to  escape 
from  jail,  confined  therein  under  a  charge  or  conviction 
of  felony.  Section  1795  provides  that  "no  objection  must 
be  allowed  to  the  competency  of  a  witness  because  of  his 
conviction  for  any  crime  except  perjury,  or  subornation 
of  prejury,  but  if  he  has  been  convicted  of  other  infamous 
crime,  the  objection  goes  to  his  credibility."  Under  sec- 
tion 1796,  proof  of  the  conviction  may  be  made  by  the 
oath  of  the  witness  without  production  of  the  record.  At 
common  law  the  conviction  of  a  felony  disqualified  the 
witness,  because  the  nature  of  the  crime  and  the  punish- 
ment rendered  the  witness  infamous. — 16  Am.  &  Ens:. 
Ency.  Law  (2d  Ed.)  p.  245,  et  seq. ;  tiylvester^s  Case,  71 
Ala.  17.  It  was  a  felony  at  common  law  for  anj'  (me  to 
aid  the  escape  of  a  prisoner  charged  with  felony,  if  he 
had  knowledged  of  the  crime  upon  which  the  prisoner 
was  confined.  Such  assistance  made  the  person  render- 
ing it  an  accessory  after  the  fact. 

The  statute  (section  4711  of  the  code)  is  violated  with- 
out reference  to  the  knowledge  of  the  person  who  aids 
the  prisoner  to  escape  of  the  nature  of  the  charge  under 
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which  the  prisoner  is  confined,  or  without  respect  to 
whether  the  escape  is  effectual  or  not. —  Wilnon  v.  t^tate. 
61  Ala.  15.  So,  then,  the  conviction  of  the  commou-hiw 
offense  of  aiding  a  prisoner  to  escape  charged  wilh  a 
felony,  with  knowledge  of  the  crime,  being  a  felony, 
would  under  the  rules  of  the  common  law  disqualify  the 
convicted  person  as  a  witness.  And  an  objecti<m  to  the 
competency  of  such  a  witness,  if  sustained  by  the  trial 
court,  would  be  sustained  on  appeal,  unless  the  record 
repels  the  presumption  that  the  conviction  of  the  wit- 
ness was  for  the  common  law  offense. — /*.  d  M.  Ins.  (V>. 
V.  TnnstaU,  72  Ala.  142.  But,  aside  form  these  consid- 
erations, we  entertain  the  opinion  that  a  conviction  for 
a  felony  made  so  by  statute,  which  was  not  a  crime  at 
C(mimon  law,  may  be  shown  for  the  purpose  of  affecting 
his  credibility  as  a  witness  under  section  1795  of  the  code. 
—Murphy  v\stafe,  108  Ala.  10,  18  South.  557;  Taylor  v. 
State,  62  Ala.  1(>4,  165.  This  conclusi<m  is  not  opposcnl 
to  any  of  our  cases.  There  are  doubtless  expressions  in 
some  of  them  which  are  calculated  to  mislead  upon  a 
mere  cursory  reading,  but  a  careful  examination  of  them 
will  disclose  that  they  support,  rather  than  militate 
against,  our  conclusions  .  Their  misleading  tendencies 
grow  out  of  a  discussion  of  the  nature  of  the  a(*t  for 
which  the  conviction  is  had,  with  respect  to  whetner 
that  act  was  at  common  law  of  the  nature  of  the  crimen 
falsi.  Where  the  conviction  is  for  a  felony,  the  question 
as  to  whether  the  act  or  offense  is  of  the  nature  of  the 
crimen  falsi  is  wholly  impertinent  and  unimportant. 
That  question  can  only  arise  where  the  conviction  is  far 
a  misdemeanor,  and  only  becomes  important  in  that  class 
of  cases. 

Applying  these  principles  to  the  except  icm  reserves]  to 
the  question  propounded  to  defendant's  w  itness,  Henry 
Duncan,  on  cross-examination,  it  is  apparent  that  there 
is  no  merit  in  it.  There  was  no  testimony  introduced 
tending  to  show  that  this  witness  was  not  guilty  of  the 
charge  on  which  he  admittcnl  he  was  ccmvicted,  and,  in- 
deed, such  testimony  could  not  have  l>een  legally  admit- 
ted, if  offered.  For  this  reason,  if  f(rt*  no  other,  th(»  writ- 
ten charge  requested  by  defendant  was  properly  refused. 
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There  is  no  merit  in  the  remaining  exception  to  the 
ruling  of  the  court  with  respect  to  the  argument  of  the 
solicitor. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson^  JJ.,  con- 
cur. 

Outler  V.  The  State. 

Murder. 
(Decided  June  14,  1906.    41  So.  Rep.  460.) 

1.  Homicide;  Evidence;  Sufficiency.    In  a  difficulty  between  defend- 

ant and  deceased  immediately  before  the  killing,  defendant 
secured  deceased's  pistol  and  shot  him  while  he  was  retreating; 
Held,  defendant  was  guilty  of  some  degree  of  homicide. 

2.  Criminal  Law;  Trial;  Instruction;  Misleading. — ^There  being  oth- 

er evidence  from  which  the  jury  was  authorized  to  return  a 
verdict  of  guilt,  a  charge  which  asserts  that  if  the  testimony  of 
a  named  witness,  or  any  part  thereof,  was  wilfully  false,  the 
jury  could  disregard  it  and  find  accused  not  guilty,  was  mis- 
leading and  properly  refused. 

3.  Same;  Argumentative  Instructiona. — An  instruction  directing  the 

jury  that  they  may  look  to  the  fact  that  the  pistol  used  in 
killing  deceased  was  deceased's  pistol  and  not  defendant's  in 
fixing  the  grade  of  the  homicide,  was  properly  refused  as  being 
argumentative. 

4.  Same;  Instruction  as  to  Duty  of  Jurors;  Reasonable  DouM. — 

A  charge  requiring  an  acquittal  if  either  or  any  one  of  the  Jury 
have  a  reasonable  doubt  of  the  defendant's  guilt,  is  erroneous 
as  requiring  a  verdict  upon  the  belief  of  one  juror. 

5.  Homicide;  Instructions ;  Self  .Defense;  Omission  of  Evidence. — A 

charge  requiring  an  acquittal  if  the  jury  believe  that  at  the 
time  the  fatal  shot  was  fired  defendant  acted  upon  the  honest 
belief  that  h-e  was  in  danger  of  life  or  great  bodily  harm  at 
the  hands  of  the  deceased,  was  properly  refused  as  omitting 
all  reference  to  defendant's  freedom  from  fault  in  bringing  on 
the  difficulty. 

Appeal  from  Covington  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
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The  evidence  tended  to  show  that  defendant  was  at 
a  well  drawing  water  in  the  rear  of  Gordon  Bros/  store, 
in  Covington  county,  and  deceased  was  on  a  wagon  near 
the  rear  of  said  store.  Defendant's  wife  came  up  to 
where  deceased  was  ,and  asked  him  why  he  had  cursed 
her  child,  whereupon  he  cursed  her  and  told  her  he 
would  slap  her  head  oflf.  Defendant  asked  him  not  to 
curse  his  wife,  and  deceas<*d  inquired  of  him,  using  an 
oath,  what  he  had  to  do  with  it.  Deceased  was  drinking. 
Defendant  replied  that  he  did  not  want  deceased  to  be 
cursing  his  wife,  and  approached  deceased,  whereupon 
deceased  drew  a  pistol.  Defendant  closed  with  deceased 
in  a  struggle  over  the  pistol,  wrenched  the  pistol  out  of 
deceased's  hand,  and,  as  deceased  was  stepping  off  si'le- 
ways,  asking  defendant  not  to  shoot,  the  defendant  fired 
three  shots  in  rapid  succession,  two  of  them  taking  ef- 
fect in  deceased's  left  side  and  pi;oducing  death.  There 
was  conflict  in  the  testimony  as  to  whether  or  not  de- 
ceased was  advancing  on  defendant  when  the  first  shot 
was  fired.  The  defendant  rcnjuested  the  court  in  writ- 
ing to  give  the  following  charges,  ^ach  of  which  the  court 
separately  refused:  "(la)  If  the  guilt  of  the  defend- 
ant is  dependent  on  the  testimony  of  Isaac  Terry,  and 
the  jurj^  believe  from  the  evidence  that  the  testimony  of 
said  Terrj',  or  any  part  thereof,  was  willfully  and  malic- 
iously false,  then  they  can  disregard  his  testimony  in 
full,  and  must  find  the  defendant  not  guilty."  "(11) 
You  may  look  to  the  fact,  if  you  find  it  to  be  a  fact  from 
the  evidence  in  the  case,  that  the  pistol  used  in  killing 
the  deceased  was  his  own  weapon,  and  not  the  pistol  of 
the  defendant,  when  you  are  fixing  the  grade  of  the  hovn- 
icide,  if  you  should  determine  that  the  defendant  was 
not  absolutely  guiltless."  "(A)  I  charge  you  that  if 
you  believe  from  the  evidence  that  at  the  time  the  fatal 
shot  was  fired  the  defendant  acted  under  the  honest  i)e- 
lief  that  he  was  in  danger  of  life  or  limb  at  the  hands  of 
deceased,  then  you  should  acquit  him.  (B)  I  charge 
you  that,  if  you  believe  from  the  evidence  that  at  the 
time  the  fatal  shot  was  fired  the  appe^irances  and  sur- 
roundings were  such  as  to  generate  in  the  mind  of  the  de- 
fendant the  honest  belief  that  he  was  in  danger  of  life 
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or  limb  at  the  hands  of  the  deceased,  then  you  shouhl  ac- 
quit him.  (C)  I  charge  you  that,  if  the  defendant  hid 
a  reasonable  apprehension  of  great  personal  violence 
either  to  life  or  limb,  he  had  a  right  to  protect  himself, 
even  if,  in  order  to  do  so,  it  necessitated  the  taking  of  tlie 
life  of  the  deceased.  (D)  I  charge  you  that,  if  you  Jt- 
lieve  the  evidence  ,you  cannot  convict  the  defendant  of 
murder  in  the  first  decree.  (E)  I  charge  you  thai,  if 
you  believe  the  evidence,  you  cannot  convict  the  defend- 
ant of  murder  in  the  second  degree.  (F)  I  charge  \*m 
that,  if  you  believe  from  the -evidence  that  the  defendant 
at  the  time  of  the  fatal  difficulty  honestly  believed  from 
appearances  and  surroundings  that  the  danger  to  his  life 
or  limb  would  have  been  increased  had  he  retreated,  then 
he  was  under  no  duty  to  retreat.  ( Q )  I  charge  you  that, 
if  you  believe  the  evidence,  you  cannot  convict  the  d(j- 
fendant.  "  ( I )  I  charge  you  that,  if  either  of  you  have  a 
reasonable  doubt  as  to  the  defendant's  guilt  ,then  it  will 
be  your  duty  to  acquit  him.  (J)  I  charge  you  that,  if 
either  or  any  of  you  are  not  satisfied  to  a  moral  certainly 
of  defendant's  guilt,  then  you  should  acquit  him." 

R.  H.  Jones  and  W.  N.  Albbitton,  for  appellant. — The 
court  erred  in  refusing  charge  lA. — Jacksmi  v.  The 
State,  136  Ala.  22;  Churchwell  v.  The  Sstate,  117  Ala. 
12i;  Burton  v.  The  State,  115  Ala.  1.  Charge  11  should 
have  been  given. — Sylvester  v.  The  State,  72  Ala.  201; 
Compton  V.  The  State,  110  Ala.  24.  Charge  E  should 
have  been  given.— 71  Ala.  14;  86  Ala.  613. 

Massey  Wilson^  Attorney  General,  for  the  State. — No 
brief  came  to  the  reporter. 

TYSON,  J. — The  defendant's  conviction  was  not  de- 
pendent upon  the  testimony  of  witness  Terry.  Indeed, 
under  the  testimony  adduced  through  other  witnesses, 
who  saw  the  shooting  ,the  jury  might  well  have  found 
the  defendant  guilty.  If  it  be  true  that  defendant  shot 
deceased  while  he  was  running,  after  getting  possession 
of  his  pistol,  no  matter  who  was  at  fault  in  bringing  on 
the  difficulty  in  which  the  pistol  was  wrenched  by  de- 
fendant from  the  hands  of  the  deceased,  he  could  not  be 
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guiltless.  It  was  with  respect  as  to  what  occurred  be- 
tween deceased  and  defendant  prior  to  the  scuffle  be- 
tween them  over  the  pistol  that  Terry's  testimony  was 
uncorroborated,  (^harge  lA,  we  think,  was  calculatpd 
to  mislead  the  jury,  if  not  otherwise  bad.  It  is  true  that 
in  Jiwl<H(m  i\  Htaf(\  136  Ala.  22,  34  South.  188,  we  held 
that  a  charge,  similar  to  this  one  in  all  respects  except  in 
that  one,  the  willful  and  malicious  falsity  of  the  wit- 
ness' testimony  was  predicated  upon  a  material  part  of 
his  testimony  and  should  have  been  given.  But  in  tbat 
case  the  conviction  was  dependent  solely  upon  the  wit- 
ness 'testimony  with  which  the  charge  dealt. 

Charge  11  was  an  argument. — Mathews  v.  State,  100 
Ala.  46,  14  South.  359,  and  cases  there  cited. 

Charges  A,  B,  C,  and  F  were  faulty,  if  not  otherwise 
bad  in  omitting  the  proper  postulation  as  to  defendant's 
freedom  from  fault  in  bringing  on  the  difficulty. 

The  defendant's  guilt,  as  charged,  under  the  evidence, 
was  clearly  for  the  determination  of  the  jury.  Charges 
D,  E,  and  G  wn^re  therefore  properly  refused. 

Charges  I  and  J  made  defendant's  acquittal  turn  upon 
the  finding  of  one  juror. 

Affirmed. 

Wkakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  coo- 
cur. 


Gordon  v.  The  State* 

Murder, 

(Decided  June  14,  1906.    41  So.  Rep.  847.) 

Witness;  Children;  Competency. — Although  a  child  twelve  years 
of  age  testified  that  she  did  not  underatand  the  question,  wheth- 
er she  knew  the  nature  of  a  judicial  oath,  yet,  by  other  an- 
swers showed  sufficient  knowledge  of  the  obUgation  of  an 
oath,  she  was  properly  allowed  to  testify. 
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2.  Homicide;  Instructions.— In  a  proeecution  for  homicide  where  the 
only  defense  was  a  denial  of  the  killing  and  the  evidence  made 
the  offense  murder  or  nothing,  a  charge  that  if  the  Jury  had 
a  reasonable  doubt  as  to  whether  the  killing  was  done  delib- 
erately or  premeditatedly,  they  could  not  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  if  they  had  a  reason- 
able doubt  as  to  whether  it  was  done  In  malice,  then  they 
could  not  find  the  defendant  guilty  of  murder  in  either  degree, 
but  only  of  manslaughter,  was  properly  refused. 

3.  Criminal  Law;  Plea  of  Insanity;  Time, — A  plea  of  insanity  not  in- 
terposed at  the  time  of  arraignment  and  not  offered  until  after 
the  jury  had  been  empanelled,  when  not  accompanied  by  a 
statement  concerning  the  proof  expected  to  be  offered  in  fii|^ 
port  of  it,  may  be  properly  stricken  by  the  trial  court  without 
an  abuse  of  discretion,  although  it  is  made  to  appear  that  at 
the  time  of  arraignment  defendant's  attorneys  were  strangers 
to  him  and  had  no  means  of  ascertaining  that  such  plea 
should  be  filed. 

4.  Same;  Affirmative  Charge;  Denial — It  is  always  proper  to  refuse 
to  defendant  the  general  charge  where  there  is  evidence  suffi- 
cient to  warrant  a  conviction. 

5.  Same;  Instruction;  Circumstantial  Evidence. — The  evidence  not 
being  entirely  circumstantial,  an  instruction  was  properly  re- 
fused which  asserted  that  in  order  to  warrant  a  conviction  on 
circumstantial  evidence,  the  circumstances  must  be  so  multi- 
plied as  to  increase  the  probability  of  defendant's  guilt  to  a 
definite  extent  beyond  the  reach  of  mere  calculation. 

6.  Same. — An  instruction  that  unless  the  jury,  after  carefully  weigh- 
ing all  the  evidence,  cannot  feel  an  abiding  conviction  of  de- 

I  fendant's  guilt,  they  must  acquit,  was  properly  refused. 

7.  Same;  Reasonable  Doubt . — An  instruction  requiring  an  acquittal 

unless  the  jury  believed  beyond  '*all  doubt"  that  the  defendant 
I  was  guilty  requires  a  too  high  degree  of  proof,  and  is  properly 

I  refused. 

I  8.    Same;  Weight  of  Evidence. — A  charge  wnich  asserts  that  defend- 

!  ant's  guilt  must  be  made  out  by  evidence  of  a  conclusive  na* 

ture  and  tendency,  and  must  exclude  any  reasonable  supposi- 
tion of  his  innocence,  is  misleaalng  as  tending  to  require  a 
belief  on  the  part  of  the  jury  that  the  evidence  of  guilt  must 
'  be  conclusive.     (Tyson  and  Simpson,  JJ.,  dissent.) 

9.  Same;  Charges  Argumentative. — Charges  which  are  mere  argu- 

ments are  always  properly  refused. 

10.  Same;  Instruction;  Reasonable  Doubt. — A  charge  which  asserts 

that  if  the  evidence  did  not  establish  th€  truth  of  the  charge  to 
a  moral  certainly  and  beyond  a  reasonable  doubt,  that  is,  to  a 
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certainty  that  convinced  and  directed  the  jury's  understanding 
and  satisfied  their  reason  and  judgment,  they  must  acquit,  re- 
quired a  too  high  degree  of  proof. 

11.  Same;  Presumption  of  Innocence. — Presumption  of  innocence  be- 

ing a  conclusion  of  law,  having  no  relation  to  the  condition  of 
mind  produced  by  proof,  an  instruction  was  properly  refused 
whx  1  asserted  that,  if  after  examining  and  weighing  all  of  the 
evidence  carefully  a  presumption  of  innocence  in  favor  of  ac- 
cused was  left  in  the  minds  of  the  jury,  they  should  acquit  de- 
fendant. 

12.  Same;  Circumstantial  Evidence. — ^A  charge  asserting  that  cir- 

cumstantial evidence  is  wholly  inferior  in  cogency,  force  and 
effect  to  direct  evidence,  is  properly  refused. 

13.  Sam^. — An  instruction     is  misleading    and    properly    refused 

which  asserts  that  the  evidence  in  the  case  should  be  almost  as 
clear  and  convincing  as  direct  evidence,  in  order  to  justify  a 
conviction,  where  there  was  direct  evidence  in  the  case. 

14.  Same;  Witnesses;  Weight  of  Testimony. — ^A  charge  asserting  that 

the  jury  should  be  very  cautious  and  careful  in  weighing  the 
testimony  of  a  named  witness  is  invasive  of  the  province  of 
the  jury  and  properly  refused. 

15.  Same;  Instruction;  Ignoring  Evidence;  Degrees  of  Homicide. — 

Where  the  evidence  in  the  case  would  justify  a  conviction  of 
murder  in  the  first  degree,  a  charge  asserting  that  the  defendant 
could  be  convicted  of  no  higher  degree  than  murder  in  the  sec- 
ond degree  was  properly  refused. 

Appeal  from  Macon  Circuit  Court. 

Heard  before  Hon.  H.  P.  Merritt^  Special  Judge. 

The  indictment  in  this  case  charges  defendant  with 
killing  Frank  Fort  by  striking  him  with  an  instrument 
to  the  grand  jury  unknown,  and  the  second  count  charges 
the  killing  by  means  unknown  to  the  grand  jury.  The 
indictment  was  preferred  by  Hon.  S.  L.  Brewer,  who  was 
solicitor  of  ttie  circuit,  and  the  cause  was  called  for  trial 
after  his  election  as  judge  of  the  circuit,  and  H.  P.  Mer- 
ritt  was  agreed  upon  as  special  judge  to  try  the  cause. 
The  facts  necessary  to  an  understanding  of  the  opinion 
sufficiently  appear  therein.  The  evidence  tended  to 
show  that  the  defendant  killed  a  baby,  Frank  Fort  by 
name,  by  picking  it  up  off  the  bed  by  one  leg  and  throw- 
ing it  violently  to  the  floor,  breaking  and  crushing  a  leg, 
arm,  ribs,  and  head. 
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At  the  conehiRion  of  the  evidence  the  defendant  re- 
quested the  following  written  charges,  w^hich  were  re- 
fused: (1)  General  aflfirmative  charge.  (4)  "To 
warrant  the  jury  in  convicting  this  defendant  upon  cir- 
cumstantial evidence,  the  circumstances  must  be  so  mul- 
tiplied as  to  increase  the  probability  of  his  guilt  to  an 
indefinite  extent  beyond  the  reach  of  mere  calculation. 
The  evidence  must  convince  the  jury  of  defendant's  guilt 
beyond  a  reasonable  doubt."  (6)  If  upon  the  w^hole 
evidence  the  guilt  of  the  defendant  is  not  established  to 
a  mortal  certainty,  the  jury  must  find  the  defendant  not 
guilty."  (9)  "I  charge  you,  gentlemen,  that  unless  after 
carefully  weighing  all  the  evidence,  you  cannot  feel  an 
abiding  conviction  of  the  defendant's  guilt,  you  must 
find  defendant  not  guilty."  (14)  '4  charge  you,  gentle- 
men, that  unless  the  evidence  convinces  you  beyond  all 
doubt  to  a  moral  certainty,  and  is  strong  and  cogent,  you 
must  acquit  the  defendant."  (15  "I  charge  you  that  the 
defendant's  guilt  must  be  made  out  by  evidence  of  a  con- 
clusive nature  and  tendency,  and  must  exclude  any  rea- 
sonable supposition  of  his  innocence."  (18)  "I  charge 
you,  gentlemen,  that  if  you  have  a  reasonable  doubt  as  to 
whether  the  killing  was  done  deliberately  or  premedita- 
tedly,  then  you  cannot  find  the  defendant  guilty  of  mur- 
der in  the  first  degree  ;and  if  you  have  a  reasonable  doubt 
as  to  whether  the  killing  was  done  in  malice,  then  you 
cannot  find  the  defendant  guilty  of  murder  in  either  de- 
greiN  but  only  of  manslaughter  at  most;  and  if,  after 
considering  all  the  evidence,  you  have  a  reasonable  doubt 
as  to  defendant's  guilt  of  manslauirhter  arising  out 
of  all  the  evidence,  then  you  should  find  the  defendant 
guilty  of  no  offense."  (19)  "I  charge  you,  gentlemen, 
that  you  cannot  convict  the  defendant  on  circumstan- 
tial evidence,  when  it  is  inconsistent  with  any  reasonable 
theory  of  innocence,  unless  you  are  so  convinced  by  it 
that  each  of  you  would  be  willing  to  act  on  the  decision 
in  matters  of  the  highest  importance  to  yourselves. 
(20)  "If  you  do  not  find  that  the  evidence  in  this  case 
establishes  the  truth  of  the  charge  in  the  indictment  be- 
yond a  reasonable  doubt  and  to  a  moral  certainty,  a  cer- 
tainty that  convinces  and  directs  your  understanding 
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and  satisfies  your  reason  and  judgment,  you  must  acquit 
the  defendant/'  (21)  "If,  after  examining  and  weigh- 
ing carefully  all  the  evidence,  there  is  left  in  your  minds 
a  presumption  of  innocence  in  favor  of  the  accused,  yon 
must  find  the  defendant  not  guilty."  (22)  "I  charge 
you,  gentlemen,  that  circumstantial  evidence  is  wholly 
inferior  in  cogency,  force,  and  effect  to  direct  evidence, 
and  that  you  must  feel,  after  examining  and  weighing 
all  the  evidence,  an  abiding  conviction  of  the  guilt  of 
the  defendant;  otherwise,  you  must  acquit  him."  (A) 
"I  charge  you,  gentlemen,  that  you  must  be  very  cautious 
and  careful  in  the  weight  and  credence  you  give  to  the 
testimony  of  the  child  Susie  Fort."  (C)  "I  charge  you, 
gentlemen,  that  under  the  evidence  the  highest  degree 
of  murder  you  can  find  against  the  defendant  is  murder 
in  the  second  degree.''  (D)  "I  charge  you,  gentlemen, 
that  the  evidence  in  this  case  should  be  almost  as  clear 
and  convincing  as  direct  evidence,  or  you  must  acquit 
the  defendant." 

William  P.  (.'obb,  for  appellant. — The  child  Susie 
Fort  was  incompetent  as  a  witness. — McKelton  r.  St(ii<\ 
8»  Ala.  181. 

Charge  9  should  have  been  given. — Oiven  v.  State,  52 
Ala.  400 ;  Mo^e  v.  Stwte.  36  Ala.  211 ;  Coleman  v.  StatCy 
59  Ala.  52;  Tat  urn  r.  State,  63  Ala.  152;  Commomoealth 
r.  Webster,  5  (^ush.  320. 

(Miarge  15  should  have  been  given. — Bones  v.  StatSy 
117  Ala.  138;  and  authorities  supra. 

Charge  18  should  have  been  given. — Adams  v.  State^ 
133  Ala.  166;  Thompson  v,  State,  110  Ala.  34;  Stonekuig 
r.  State,  118  Ala.  70. 

The  refusal  of  the  court  to  give  charge  19  was  error. — 
Burtmi  r.  State,  107  Ala.  109;  Pickens  i\  State,  115  Ala. 
142.  Charge  20  states  a  correct  proposition  of  law. — 
Commonwealth  i\  Webster,  supra. 

Charge  21  should  have  been  given. — Bryant  v.  State, 
116  Ala.  145. 

MA.SSFA'  WiLJ^oN,  Attorney  General,  for  State. — It  was 
within  the  irrevisable  discretion  of  the  court  to  refuse 
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to  allow  the  filing  of  the  plea  of  insanity. — §  4939,  code 
1896;  Morrell  v.  State,  136  Ala.  44. 

The  witness  Fort  was  entirely  competent. — Kelly  v. 
Htaie,  75  Ala.  21 ;  Walker  v,  State,  134  Ala.  86.  Charge 
four  is  confusing,  (^harge  6  uses  the  word  "gult/'  and  its 
refusal  on  that  account  was  without  error. — McWhorter 
r.  Bluthenthal,  136  Ala.  568;  Little  v.  State,  89  Ala.  99; 
*s'wiYft  r.  State,  141  Ala.  59;  Banks  v.  State,  39  So.  Rep. 
921.  Charge  9  was  properly  refused. — Adorns  v.  State, 
115  Ala.  90.  Charge  15  was  heui.— Griffith  v.  State,  90 
Ala.  588;  Welch  t\  State,  96  Ala.  92. 

SIMI'SON,  J. — The  defendant  in  this  case  was  con- 
victed of  the  crime  of  murder  in  the  first  degree  and  the 
punishment  fixed  at  death. 

The  first  insistence  of  the  defendant  is  that  the  court 
erred  in  striking  from  the  files,  on  motion  of  the  solicitor, 
the  defendant's  plea  of  "not  guilty,  by  reason  of  insax- 
ity."  It  appears  that  when  the  defendant  was  arraigned 
he  had  no  attorney,  and  the  court  appointed  two  mem- 
bers of  the  bar  to  defend  him,  and  the  plea  of  "not  guilty' 
was  interposed  .  When  the  day  for  trial  arrived,  after 
the  jury  had  been  empaneled,  the  indictment  read,  and 
the  defendant  pleaded,  "as  he  had  pleaded  before,  not 
guilty,"  counsel  for  the  defendant  asked  leave  of  the 
court  to  file  the  special  plea  of  "not  guilty,  by  reason  of 
insanity,'  'and  the  court  refused  to  allow  the  same.  This 
18  the  statement  in  the  record,  but  in  the  bill  of  excerp- 
tions it  is  stated  that,  "after  the  indictment  was  read 
to  the  jury,  the  defendant's  counsel  asked  leave  to  file 
said  plea,  which  plea  was  duly  filed  as  shown  by  the  rec- 
ord in  this  case/'  and  that  the  solicitor  then  filed  a  mo- 
tion (which  is  set  out)  to  strike  said  plea  from  the  file, 
the  grounds  being,  first,  "because  said  special  plea  was 
not  filed  at  the  time  of  arraignment  of  defendant,''  and, 
second,  "because  said  special  plea  was  not  filed  until  the 
special  jury  was  sworn  and  impaneled  and  the  indict- 
ment had  been  read  to  the  jury,"  which  motion  was  sus- 
tained. The  only  statement  made  to  the  court  by  the  at 
tomeys  for  the  defendant  was  that  at  the  time  of  the  ar 
raignment  the  attorneys  were  entire  strangers  to  the  d(v 
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fendant  and  had  no  means  of  ascertaining  that  said  spe- 
cial plea  should  be  interposed.  Nothing  was  said  about 
whether  anything  could  l)e  proved  along  that  line.  Tl)«* 
statute  requires  this  plea  to  l>e  filed  at  the  time  of  ar- 
raignment. We  cannot  say  that  in  this  case  there  was 
such  an  abuse  of  the  discretion  which  rested  in  the  court 
to  allow  such  a  plea  at  a  subseiiuent  stage  of  the  action 
as  to  call  for  a  reversal.— Code  1896,  §  4939 ;  MorreU  r. 
State.  136  Ala.  44,  34  South.  208. 

The  court  properly  allowed  the  witness  Susie  Fort  to 
testify.  She  was  12  years  old,  and  showed  sufficient 
knowledge  of  the  obligation  of  an  oath  to  testify.  This 
she  showed  by  her  other  answers,  notwithstanding  she 
did  not  understand  the  question  when  put  in  the  shape 
of  asking  her  if  she  "knew  the  nature  of  a  judicial  oath. 

As  to  her  being  young  when  the  occurrence  took  place, 
and  as  to  the  memory  of  them,  these  were  matters  which 
went  merelv  to  the  weight  of  her  testimony. — Kelly  r. 
State,  75  Ala.  21,  51  Am.  Rep.  422;  Walker  v.  State,  134 
Ala.  86,  32  South.  703. 

There  was  no  error  in  the  refusal  to  give  charge  I 
(the  general  charge)  on  request  of  the  defendant,  as 
there  was  evidence  sufficient  to  warrant  a  verdict  of 
guilty. 

As  to  the  refusal  to  give  charge  4,  it  is  sufficient  to 
justify  the  refusal  that  the  evidence  in  this  case  was  not 
entirely  circumstantial,  and  the  charge  was  misleading?. 

Without  noticing  the  elliptical  nature  of  charge  6,  n*- 
quested  by  the  defendant,  it  was  substantially  covered 
by  charges  5,  7,  10  1-2  and  11,  given  on  request  of  de- 
fendant. 

There  was  no  error  in  the  refusal  to  give  charge  9,  re- 
quested by  the  defendant.  The  charge  expresses  the  op- 
posite of  what  was  doubtless  intended.  Of  course,  it 
cannot  be  said  that  unless  the  jury  cannot  feel  an  abid- 
ing conviction,  they  should  find  the  defendant  not  guilty. 
That  would  be  predicating  a  conviction  on  the  jury  not 
having  the  abiding  ccmviction  of  guilt.  The  ''unless" 
should  have  been  *Vif,"  or  the  "not"  left  out. 

f^harge  14,  requested  by  the  defendant,  was  properly 
refused,  as  it  uses  the  expression  "all  doubt''  in  place  of 
"a  reasonable  doubt." 
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Chai^  15  was  calculated  to  mislead  the  jury  to  be- 
lieve that  the  evidence  of  his  gruilt  had  to  be  conclusive, 
and  this  would  exact  too  high  a  degree  of  proof. — Grif- 
fith r.  State.  90  Ala.  583,  8  South.  812;  Boneii  r.  State. 
117  Ala.  138,  23  South.  138. 

Charge  18,  besides  being  elliptical,  was  properly  re- 
fused,  as  the  killing  in  this  case  was  either  mu»  der  or 
nothing;  the  only  defense  being  a  denial  that  the  de- 
fendant killed  the  child.— Hunt  v.  State.  135  Ala.  1,  8, 
9,  33  South.  320. 

Charge  19  was  properly  refused. — Rogers  v.  State.  117 
Ala.  9, 13, 15,  22  South.  666 ;  Amos  v.  State,  123  Ala.  50, 
54,  26  South.  524;  Xeri//  r.  State,  133  Ala.  99,  105,  32 
South.  596. 

Charge  20  was  properly  refused.  This  charge  is  in 
accordance  with  the  views  expressed  by  the  Massachu- 
setts Supreme  Court,  in  explaining  the  nature  of  a  rea- 
sonable doubt;  but  under  our  decisions  it  requires  too 
high  a  degree  of  proof. — Commonwealth  v.  Webster,  5 
Cush.  (Mass.)  295,  320,  52  Am.  Dec.  711;  Griffith  i\ 
mate,  90  Ala.  583,  588,  8  South.  812. 

Charge  21  was  proi)erly  refused.  A  presumption  is  a 
conclusion  drawn  by  the  law,  and  has  no  relation  to  the 
condition  of  mind  produced  by  proof. — 23  Am.  &  Eng. 
Ency.  Law,  p.  967. 

Charge  22  was  properly  refused.  It  is  not  the  law  that 
circumstantial  evidence  "is  wholly  inferior  in  cogency, 
force,  and  effect  to  direct  evidence.'' — Mickle  r.  Stafry 
27  Ala.  20;  Faulk  v.  State,  52  Ala.  415;  Bland  r.  Stcf-ie, 
75  Ala.  574 ;  Thornton  i\  State,  113  Ala.  43,  21  South.  3ri6 
59  Am.  St.  Rep.  97. 

Charge  D  was  also  properly  refused,  as  there  is  no  au- 
thority for  drawing  such  distinct\pns  between  circum- 
stantial and  direct  evidence.  Besides,  it  was  misleadina:, 
as  as  there  was  direct  evidence  in  this  case.  Authorities 
snpra. 

Charge  A  was  properly  refused.  The  court  was  not 
called  upon  to  make  such  an  invidious  distinction  as  to 
this  witness.  It  was  for  the  jury  to  say  what  weight  lier 
testimony  w^as  entitled  for. 

Charge  C  was  properly  refused.    There  was  evidence 
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which  justified  the  jury  in  findiug  the  defendant  guilty 
of  murder  in  the  first  degree. 

The  judgment  of  the  court  is  affirmed. 

Weakley,  (\  J.,  and  Tysox  and  Anderson,  J  J.,  concur. 

On  Rehearing. 

Per  Curiam.  On  rehearing  Justices  Tyson  and  Simp 
SON  are  of  opinion  that  charge  15,  re<|uested  by  the  <!t^- 
fendant,  sh(mld  have  l>een  given ;  but  the  majority  of  the 
court  adhere  to  the  original  opinion,  on  the  ground  that 
the  jurj'  may  have  Ix^n  ^'misled  by  it  into  an  errone<»us 
conclusion.'' — Bay  Shore  /?.  R.  r.  Harris,  67  Ala.  6,  9 ; 
Gilmore  r.  i^tatf\  99  Ala.  154,  157,  160,  13  South.  536; 
Adams  i\  t<tatf\  115  Ala.  90,  91,  22  South.  612,  67  Am. 
St.  Rep.  17;  Bodine  r.  State,  129  Ala.  107, 112,  29  South. 
296. 

Motion  for  rehearing  overruled. 

Weakley,  C.  J.,  and  Haralson.  Dowdell,  Anderson, 
and  Denson,  JJ.,  concur.  Tyson  and  Simpson,  JJ.,  dis- 
sent. 


Glass  r.  The  State. 

Munler, 
(Decided  May  31,  1906.     41  So.  Rep.  727.) 

1.  Homicide;  Evidence. — Frcm  the  time  defendant  appeared  upon 

the  scene  of  the  kifling.  until  the  killing  occurred,  all  the  oc- 
currences and  conversations  participated  in  by  defendant  were 
competent  as  evidence,  which  were  shown  to  be  parts  of  a 
continuous  transacticn,  occurring  within  a  brief  space  of  time. 

2.  Criminal  Law:  Conduct  of  Accused  at  Time  of  Arrest. — Under  the 

rule  that  the  conduct  and  demeanor  of  a  defendant  at  the  time 
of  his  arrest  are  admissible  against  him.  it  is  competent  to  sho-w 
that  at  the  time  defendant  was  arrested  he  threw  his  hands  be- 
hind him  and  drew  a  pistol. 
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3.  Bame;  Evidence. — It  was  Improper  to  permit  the  state  to  show  that 

a  witness  examined  by  it  was  summoned  by  the  defendant,  as 
the  only  purpcse  for  so  doing  was  to  prejudice  the  Jury  against 
defendant. 

4.  Same;  Remarks  of  Counsel. — It  was  improper  not  to  exclude  re- 

marks of  the  solicitor  that  defendant  had  killed  deceased  and 
left'  his  three  orphan  children  to  charity  or  his  friends,  ii^  the 
absence  of  such  evidence. 

5.  Same;  Motive;  Reasonable  Doubt. — A  charge  which  asserts  that 

if  the  state  had  failed  to  show  a  motive  en  defendant's  part  to 
commit  the  offense,  and  his  guilt  was  not  clearly  proven,  then 
the  absence  of  a  motive,  considered  in  connection  with  all  the 
evidence  in  the  case,  might  generate  in  the  minds  of  the  Jury 
a  reasonable  doubt  of  defendant's  guilt,  was  erroneous  and 
properly  refused. 

6.  Same;  Argumentative  Instructions. — A  charge  asserting  that  there 

was  no  evidence  in  the  case  that  defendant  did  or  said  any- 
thing at  a  certain  house  near  which  the  killing  occurred  that 
would  have  Justified  the  deceased  in  striking"  defendant,  was 
properly  refused  as  argumentative. 

7.  Homicide;  Malevolent  Spirit;  Common  Purpose;  Evidence. — Evi- 

dence that  an  hour  or  an  hour  and  a  half  before  the  killing, 
while  with  another,  defendant  said  that  he  was  going  over  to 
a  certain  house  near  which  the  killing  occurred  and  at  which 
a  dance  was  being  had,  and  would  dance  or  break  it  up,  in 
connection  with  other  evidence,  was  competent  as  showing  a 
malevolent  spirit  on  part  of  defendant,  and  as  tending  to  show 
a  common  purpose  on  the  part  of  defendant  and  a  co-defendant 
to  go  to  the  house  from  an  unlawful  motive. 

8.  Same;  Preparation  for  Act. — It  was  competent  to  show  that  half 

an  hour  before  the  homicide  defendant  borrowed  a  pistol  as 
tending  to  show  preparation. 

9.  Same. — It  was  competent  to  show  that  about  the  time  of  the  dif- 

ficulty a  witness  heard  shots;  that  soon  thereafter  two  men 
came  running  by  from  the  direction  of  the  scene  of  the  homi- 
cide, that  he  heard  one  say  "Wait  F.  J.,  I  have  killed  one  d — m 
scoundrel,  and  I  will  kill  another  if  he  runs  up  on  me;"  that  the 
one  who  spoke  had  a  pistol  in  his  hand;  and  that  defendant's 
codefendant,  Bedsole,  was  commonly  called  F.  J." 

10.  Same;  Self  Defense;  Instructions. — An  instruction  which  asserts 

that  if  defendant  was  at  fault  in  bringing  on  the  difficulty,  yet 
if  he  withdrew  from  it  in  good  faith  and  was  departing  when 
deceased  walked  up  to  him  and  either  pushed  or  knocked  him 
down,  and  got  down  on  him,  and  it  appeared  to  defendant  that 
he  was  in  danger  of  great  bcdlly  harm,  and  he  could  not  have 
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retreated,  defendant  had  the  right  to  shoot  deceased,  was  erro- 
neous and  properly  refused;  So,  also,  was  an  instruction  assert- 
ing that  if  the  Jury  believed  that  defendant  had  had  no  difficul- 
ty with  deceased,  and  nothing  was  said  or  done  by  defendant  to 
deceased,  and  deceased  came  up  to  him  and  shoved  or  knocked 
him  down,  and  defendant  could  not  have  retreated,  and  it  ap- 
peared to  defendant  that  he  was  in  great  danger  of  bodily  harm 
from  deceased,  then  defendant  had  the  right  to  shoot. 

11.  Witnesses;  Impeaching  Testimony;  Showing  IlUtoill  on  Part  of 

Witness. — One  of  the  defendant's  witnesses  having  testified  that 
he  was  a  special  friend  of  the  deceased,  it  was  proper  to  permit 
the  solicitor  to  ask  the  witness  if  he  had  not  been  indicted  in 
E.  county  for  selling  whiskey  without  license  and  requested 
the  deceased  to  act  as  a  witness  for  him,  whereupon  deceased 
replied  that  he  would  tell  the  truth  to  the  disadvantage  of  wit- 
ness, and  that  since  that  time  witness  had  been  angry  with 
deceased. 

12.  Same;  Character  for  Truth  and  Veracity. — A  witness  cannot  be 

asked  as  to  his  own  character  for  truth  and  veracity. 

13.  Same;  Scope  of  Redirect  Examination. — A  witness  for  the  state 

was  asked,  on  cross  examination,  if  he  had  ever  had  any  trouble 
with  defendant,  and  answered,  j.  es.  In  this  way."  On  redirect 
examination  the  state  had  the  right  to  show  the  nature  of  the 
difficulty  without  going  into  the  details. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  W.  H.  Thomas. 

J.  D.  Glass  was  convicted  of  murder,  and  appeals. 
Nearly  all  the  facts  necessary  to  a  proper  understandins: 
of  the  case  appear  in  the  opinion.  The  witness  Knight 
was  i)ermitted  to  testify  over  the  objection  of  the  defend- 
ant that  he  saw  the  defendant  and  Bedsole  about  an  hour 
and  a  half  before  the  difficulty  over  at  the  new  mill,  and 
that  Glass  said  in  Bedsole's  presence  that  they  were  go- 
ing over  to  ililner's  house  and  dance,  or  break  it  up.  The 
witness  Penler  was  allowed  to  testify  that  he  heard  the 
shots,  and  soon  thereafter  two  boys  came  running  by  his 
house  from  the  direction  of  ililner's,  he  living  about  three 
doors  below  [Milner,  when  he  heard  the  one  behind  say, 
"Wait,  F.  J. ;  I've  killed  one  damn  scoundrel,  and  I'll  kill 
another  if  he  runs  up  on  me;"  that  the  one  l)ehind  and 
the  one  who  called  to  "F.  J.''  had  a  pistol  in  his  hmxd. 
The  witness  was  further  permitted  to  testify  that  Bed- 
sole  was  commonly  called  "F.  J."     The  solicitor  asked 
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the  witness  Oarden,  "Is  it  not  a  fact  that  you  were  in- 
dicted in  Elmore  county  for  selling  whisky,  and  asked 
Mr.  Rutherford  to  be  a  witness  for  you,  and  he  said  tliat 
he  would  tell  the  truth,  and  it  would  hurt,  and  you  got 
mad  with  him  about  it  and  have  been  mad  with  him  ever 
since?"  Mr.  Rutherford  was  the  man  alleged  to  have 
been  killed.  Objection  to  this  question  was  overniled. 
The  defendant  inquired  of  witness  Law  on  cross-exami- 
nation, "Do  you  think  you  know  your  general  character 
in  the  community  in  which  you  live?"  "Is  your  char- 
acter good  or  bad  in  the  community  in  which  j'ou  live?" 
The  court  sustained  the  solicitor's  objection  to  these 
questions. 

The  defendant  requested  the  court  to  give  the  folio  ^'^- 
ing  charges,  which  were  refused :  "(4)  If  the  defendant 
J.  D.  Glass  was  at  fault  in  bringing  on  the  difficulty,  but 
withdrew  from  it  in  good  faith  and  was  departing,  and 
the  deceased  came  out  of  the  witness  Miluer's  house, 
walked  up  to  the  defendant  Glass,  and  pushed  or  knocked 
him  down,  and  got  down  on  him,  and  it  appeared  to  the 
defendant  Glass  that  he  was  in  danger  of  great  bodily 
harm,  and  the  defendant  Glass  could  not  have  retreated, 
he  had  the  right  to  shoot  the  deceased.  (5)  There  is  no 
evidence  in  this  case  that  the  defendant  Glass  did  or  said 
anything  in  Milner's  house  that  would  have  justified  the 
deceased,  Rutherford,  in  striking  him.  ♦  ♦  ♦  (11)  If  the 
jury  believe  from  the  evidence  that  the  state  has  failed 
to  show  any  motive  on  part  of  defendant  Glass  to  commit 
the  offense  charged,  and  his  guilt  is  not  clearly  proven, 
then  this  absence  of  motive  may,  when  considered  in  con- 
nection with  all  the  evidence  in  the  case,  generate  in  the 
minds  of  the  jury  a  reasonable  doubt  of  the  guilt  of  the 
defendant  Glass.  ♦  ♦  ♦  (28)  If  the  jury  believe  from  the 
evidence  that  the  defendant  Glass  had  had  no  difficulty 
with  the  deceased,  and  the  defendant  Glass  was  standing 
iu  the  field  opposite  Milner's  house,  and  went  towards 
the  deceased,  and  nothing  was  said  or  done  by  defend- 
ant Glass  to  the  deceased,  and  the  deceased  shoved  or 
knocked  Glass  down,  and  Glass  could  not  have  retreated, 
and  it  appeared  to  him  that  he  was  in  danger  of  receiving 
great  bodily  harm  from  deceased,  then  he  had  the  right 
to  shoot." 
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Htll,  Hill  &  Whiting^  for  appellant. — Appellant's 
objections  to  the  questions  asked  the  witnesses,  Millner 
and  Avant,  should  have  been  sustained. — Horn  i\  The 
^<fatc,  101  Ala.  144.  Appellant's  objection  to  the  ques- 
tion asked  Carden  should  have  been  sustained. — O'Xeal 
V.  Curry,  134  Ala.  216.  The  court  erred  in  sustaining  the 
objection  to  the  question  to  the  witness,  Law. — White  r. 
The  Htate,  114  Ala.  10;  Ross  v.  The  State,  139  Ala.  144. 
The  court  erred  in  overruling  defendant's  objection  to 
the  question  asked  Kirby. — Neilson  v.  The  State,  40  So. 
Rep.  222.  The  argument  of  the  solicitor  was  improper. — 
Lane  v.  The  State,  5  Ala.  11;  Coleman  t\  The  State,  87 
Ala.  14;  Wolff  v,  Minnis,  74  Ala.  386;  Andersmi  i\  The 
State,  104  Ala.  83;  Cross  v.  The  State,  68  Ala.  476;  Xeil- 
son  V.  The  State,  supra.  Charges  28  and  4  should  have 
been  given.  Charge  11  should  have  been  given. — Clifton 
V.  The  State,  73  Ala.  473. 

Massey  Wilson^  Attorney  General,  for  the  State. — No 
brief  came  to  the  reporter  . 

DEN80N,  J.— The  appellant,  J.  D.  Glass,  was  jointly 
indicted  and  tried  with  one  Frank  Bedsole  for  the  murder 
of  Marshall  Rutherford.  The  trial  resulted  in  the  acquit- 
tal of  Bedsole  and  the  conviction  of  Glass  of  murder  in 
the  second  degree.  From  the  judgment  of  conviction, 
Glass  has  appealed. 

The  killing  was  done  by  Glass  with  a  pistol  on  the  first 
night  In  May,  1905,  in  the  city  of  Montgomery,  on  what 
is  known  as  "Factory  Row"  and  across  the  road  from  the 
house  of  James  Milner.  There  was  a  dance  in  progress 
at  ililner's  house,  and  several  persons  were  gathered 
there.  Among  them  were  the  deceased  and  his  three  Hctle 
girls.  Besides  there  were  a  number  of  ladies  in  the  house. 
All  the  occurrences  and  conversations  of  the  evening  from 
the  time  defendant  Glass  appeared  at  James  Milner's 
house,  until  the  killing  of  the  deceas(?d,  and  in  which  de- 
fendant Glass  participated,  were  shown  to  be  but  parts 
of  a  continuous  transaction,  occurring  within  a  brief 
space  of  time,  and  there  was  no  error  in  permitting  the 
state's  witness  James  Milner  to  testify  to  them. — Armor's 
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Case.  63  Ala.  173;  iHitfs  Case,  91  Ala.  10,  8  South.  669, 
24  Am.  St.  Rep.  853;  Jordan's  Case,  81  Ala.  20,  1  South. 
577,  s.  c.  79  Ala.  9;  ChurchiceWs  Case,  117  Ala.  126,  23 
South.  72. 

The  defendant  Glass  was  arrested  several  hours  after 
the  shooting  by  Policeman  Avant,  assisted  by  Policeman 
IVIcDade.  The  fact  that  defendant  threw  his  hands  be- 
hind him  and  drew  his  pistol  at  the  time  of  the  arrest  v/as 
properly  allowed  to  be  proved.  The  conduct  and  denii-an- 
or  of  defendant  at  the  time  of  his  arrest  are  competent 
evidence  against  him. — Henn/s  Ca'Se,  107  Ala.  22,  19 
South.  23 ;  Botvle's  Case,  58  Ala.  335. 

The  declaration  made  by  defendant  Glass  about  an 
hour  or  an  hour  and  a  half  before  the  killing,  while  he  and 
defendant  Bedsole  were  together,  when  taken  in  connec- 
tion with  the  other  evidence,  was  properly  admittefl  as 
tending  to  show  a  malevolent  purpase  on  the  part  of  him 
and  Bedsole  to  go  to  the  dance  for  an  unlawful  purpose. 
Witness  McHugh  was  permitted  to  testify  that  at  itc- 
NeiPs  store,  about  a  half  hour  before  the  shooting  he  saw 
defendant  Glass  whisper  to  one  Redmond,  and  that  imme- 
diately Redmond  pulled  his  pistol  out  and  gave  it  to 
Glass.  This  evidence  was  properly  admitted.  It  tended 
to  show  preparation  on  the  part  of  Glass. — Ford's  Case^ 
71  Ala.  385;  Fhwh's  Case.  81  Ala.  41,  1  South.  565. 

The  motion  to  exclude  the  evidence  of  the  witness  Pen- 
ler  is  so  patently  without  merit  as  to  require  no  discus- 
Bion.^^Henri/'s  Case,  107  Ala.  22,  19  South.  23. 

Defendant's  witness  Carden  having  testified  that  he 
was  a  special  friend  of  the  deceased,  the  state  was  prop- 
erly allowed,  against  the  objectionJ?  made,  to  ask  the 
question  that  was  objected  to.  This  question  was  asked 
for  the  purpose  of  showing  enmity  on  the  part  of  the  wit- 
ness, and  thus  to  contradict  his  claim  of  special  friend- 
ship. This  is  always  allowable. — MeHugh's  Ca^se.  31  Ala. 
317;  Haralson's  Case,  82  Ala.  47,  2  South.  765;  Yar- 
hrougWs  Case^  71  Ala.  376;  Burke's  Case,  71  Ala.  377. 

The  witness  cannot  be  interrogated  with  respect  to  his 
own  general  character  for  truth  and  veracity;  and  the 
court  committed  lio  error  in  its  rulings  on  questions  pro- 
pounded on  cross-examination  by  defendant  to  the  Avit- 
ness  Law. 
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State's  witness  McSwain  was  asked  on  cross-examina- 
tion this  question :  "Did  you  ever  have  any  trouble  vith 
him  (defendant)?"  The  witness  answered,  *'Yes,  inthis 
way."  The  bill  of  exceptions  recites  that  counsel  for 
defendant  refused  to  let  the  witness  state  what  the  trou- 
ble was.  The  solicitor  then  asked  the  witness  this  ques- 
tion :  "Explain  what  the  trouble  was."  It  may  be  that 
illegal  evidence  would  have  l)een  responsive  to  the  ques- 
tion, and  the  court  cannot  be  put  in  error  for  sustaining 
an  objection  to  such  a  question. — Ross^  Case,  139  Ala, 
144,  36  South.  718.  But  when  the  question  also  calls  for 
evidence  which  would  be  competent,  and  the  court  over- 
rules an  objection  to  it,  the  court  will  not  be  put  in  error 
for  the  rulinp,  and  if  illegal  evidence  is  embraced  in  the 
answer  the  remedy  is  by  motion  to  exclude.  It  is  appa- 
rent that  the  state  had  the  right  to  show  whether  the 
trouble  was  a  fight,  a  personal  diflficulty,  or  other  ^vind 
of  trouble,  without  going  into  detailn,— Jones'  Case,  76 
Ala.  8.  There  was  no  motion  to  exclude,  and  we  need  not 
consider  the  answer  to  the  question. 

That  Mrs.  Kirby  had  been  summoned  as  a  witness  in 
behalf  of  the  defendant  was  immaterial,  and  the  solicitor 
was  improperly  allowed  to  show  that  fact  by  her.  As  ha* 
been  recently  said  by  us,  the  only  possible  purpose  of 
such  a  question  and  its  answer  was  to  prejudice  the  jury 
against  the  defendant. — Xeilson\s  Case,  (Ala.)  40  South 
p.  221. 

The  record  contains  no  evidence  that  the  deceased's 
three  children  were  left  to  charity  or  his  friends,  and  vet 
the  solicitor  stated  in  his  argument  to  the  jury:  "The 
defendant  has  taken  the  life  of  Rutherford,  and  left  his 
three  orphan  children  to  charity  and  to  his  friends."  This 
cannot  be  considered  as  a  mere  inference,  but  is  the  state- 
ment of  a  fact,  and  the  court  should  have  excluded  that 
part  of  the  statement  embraced  in  defendant's  motion. 
— Xeilsotis  Case,  supra;  Wolff  r.  Minnis,  74  Ala.  386; 
Daris  r.  Common  Council  of  Alcrandrr  City,  137  Ala. 
206,  33  South.  863. 

Charges  28  and  4,  requested  by  the  defendant,  wore 
prroperly  refused^ — Mcdellan'S  Case,  140  Ala.  99,  37 
South.  93: 
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Charge  11  was  properly  refused. — Jackson^s  Case,  136 
Ala,  22,  34  South.  188;  Hornsby's  Case,  94  Ala.  55,  10 
South.  522;  (Mffith's  Case,  90  Ala.  583,  8  South.  812. 

Charge  5  was  argumentative,  and  was  properly  re- 
fused. 

The  affirmative  charge  requested  by  defendant  is  ab- 
solutely without  merit. 

For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded.* 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Haralson  and  Dowdell,  JT., 
concur. 


Parham  v.  The  State. 

Murder. 

(Decided  June  20,  1906.     42  So.  Rep.  1.) 

Criminal  Law;  Appeal;  Record. — The  record  not  showing  the  dif- 
ference between  -^e  copy  of  the  indictment  served  upon  the  de- 
fendant, and  the  true  Indictment,  defendant's  objection  to  be- 
ing put  upon  trial  on  the  grounds  that  no  true  copy  cf  the  in- 
dictment had  been  served  on  him,  cannot  be  reviewed,  on  ap- 
peal. 

Same. — ^The  record  failing  to  show  what  ariswer  was  expected  to 
a  question  to  whiv.^  an  objection  was  sustained,  such  ruling  can- 
not be  reviewed,  upon  appeal. 

Same;  Appeal;  Harmless  Error;  Objection  to  Question. — Where 
the  answer  to  the  question  was  contained  in  the  subsequent 
testimony  of  the  witness,  it  was  harmless  error  to  sustain  an 
objection  to  the  question  when  asked. 

Same;  Review;  RuUngs  on  Evidence. — It  not  plainly  appearing 
from  the  question  that  evidence  sought  to  be  elicited  by  it  was 
relevant  and  material,  in  order  to  have  a  review  of  the  sustain- 
ing of  objection  to  the  question,  it  should  appear  cf  record  what 
answer  was  expected. 

Same;  Harmless  Error;  Form  of  Question. — A  witness  having 
stated  in  detail  what  defendant  said,  without  objection.  any- 
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thing  objectionable  in  the  form  cf  a  question  about  threats 
made  by  defendant  against  deceased  was  harmless  error. 

6.  Same;  Evidence;  Kjpinion. — It  is  objectionable  as  calling  for  an 

opinion,  to  asK  whether  deceased  was  afraid  to  go  about  alone 
at  night. 

7.  Same;  Evidence;  Hypothetical  Questions. -Where  the  question  was 

not  confined  to  the  pool  of  water  testified  about,  and  the  condi- 
tions of  the  indefinite  pool  were  not  shown  to  be  the  same  as 
the  pool  in  testimony,  a  hypothetical  question  as  to  a  pool 
of  water  becoming  colored  is  objectionable. 

8.  Witnesses;  Examination;  General  Questions. — A  question,  refer- 

ring to  a  time  a  week  before  the  alleged  homicide,  "what  xlid 
defendant  say  to  deceased  when  he  left  her  that  morning,"  be- 
ing so  general  that  irrelevant  evidence  would  be  responsive  to 
it,  was  objectionable. 

9.  Same;  Credibility;  Materiality  of  Evidence. — It  being  shown  with- 

out dispute  that  a  witness  was  in  the  employ  of  the  railroad 
company  near  whose  tracks  the  body  was  found,  it  was  imma- 
terial, as  affecting  his  credibility  on  account  of  bias  or  inter- 
est, whether  he  voluntarily  ascertained  the  facts  as  to  the  ap- 
pearance of  the  body  about  which  he  testified,  or  whether  he 
ascertained  them  as  part  of  his  duty  as  a  railroad  employe  to 
get  up  evidence  where  a  body  was  found  on  or  near  the  track. 

10.  Witnesses;  Credibility ;  Evidence. — The  fact  that  a  witness  who 

testified  to  threats  made  by  defendant  against  deceased,  was  a 
member  of  the  coroner's  jury  which  investigated  the  case,  and 
said  nothing  about  his  knowledge  of  such  threats  while  on  the 
jury,  although  the  jury  was  charged  to  look  up  all  the  evidence 
bearing  on  the  case,  was  not  additional  circumstance  of  a  dis- 
crediting nature  to  the  evidence  allowed  to  be  introduced  that 
he  knew  of  such  threats  while  a  member  of  such  jury  and  said 
nothing  about  it,  was  Immaterial  and  properly  disallowed. 

11.  Homicide;  Malice;  Evidence. — For  the  purpose  of  showing  a  dis- 

position on  part  of  defendant  to  harm  deceased,  and  also  to 
show  malice,  it  was  competent  to  permit  testimony  that  about 
a  week  before  the  homicide  defendant  said  that  if  deceased  did 
not  quit  following  him  around  he  was  going  to  kill  her. 

12.  Same;  Threats;  Proof  of  Corpus  Delicti. — If  there  is  sufficient 

evidence  of  the  corpus  delicti  to  require  a  submission  of  that 
question  to  the  determination  of  the  jury,  threats  made  by  de- 
fendant against  deceased  become  admissible. 

13.  Same;  Evidence;  Instructions  at  Inquest. — On  a  trial  for  mur- 

der instructions  given  the  jury  at  the  inquest  are  immaterial 
and  not  admissible. 

14.  Same;  Degrees;  Instructions. — It  is  the  duty  of  the  court,  under 

§  4857,  Code  1896,  to  instruct  the  Jury  with  respect  to  the  de- 
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greee  of  murder,  and  it  Is  not  error  for  the  court  to  do  so  on 
the  ground  that,  under  the  evidence,  the  defendant  was  guilty 
of  murder  in  the  first  degree,  or  nothing. 

15.  Same;  Means  of  Killing;  Instructions. — Where  one  count  of  the 

indictment  alleged  that  the  means  by  which  the  murder  was 
committed  was  unknown  to  the  grand  Jury,  a  charge  that  if 
the  Jury  believed  from  the  evidence  bey^cnd  a  reasonable  doubt 
that  deceased  came  to  her  death  at  the  hands  of  the  defendant, 
it  does  not  matter  what  sort  of  weapon  she  was  killed  with,  or 
how  it  was  used,  defendant  would  be  guilty  under  the  count, 
was  proper. 

16.  Criminal  Law;  Instructions;  Reasonable  Doubt. — Charges  that  if 

the  jury  believe  from  the  evidence  beyond  a  reasonable  dcubt 
that  defendant  is  guilty;  though  they  also  believe  it  is  possible 
he  may  not  be  guilty,  they  must  convict;  and  that  the  doubt  to 
warrant  an  acquittal  must  be  actual  and  substantial,  not  a  mere 
possible  doubt,  are  correct  and  properly  given. 

17.  Same. — When  a  charge  is  correct  in  stating  that  "beyond  a  rea- 

sonable doubt"  dees  not  mean  absolute  certainty,  It  is  not  ren- 
dered so  erroneous  as  to  work  a  reversal,  by  the  added  asser- 
tion that  there  is  no  such  thing  in  human  affairs  as  absolute 
certainty. 

18.  Same. — ^A  charge  asserting  that  if  the  Jury  are  reasonably  doubt- 

ful as  to  the  proof  of  any  material  allegation  in  the  indictment 
they  must  acquit,  is  erroneous  and  properly  refused. 

19.  Same. — ^A  charge  asserting  that  if,  after  considering  all  the  evi- 

dence, the  Jury  have  a  fixed  conviction  of  the  truth  of  the 
charge,  that  they  are  satisfied  beyond  a  reasonable  doubt,  and 
it  is  their  duty  to  convict,  is  correct. 

20.  Sam>e;  Instructions;  Alibi. — A  charge  asserting  that  where  a  de- 

fendant attempts  to  prove  an  alibi  the  burden  is  on  him  to 
successfully  prove  it,  Is  a  correct  statement  of  law. 

21.  Same;  Instructions;  Disregarding  Defendant's  Testimony. — An 

instruction  is  proper  that  asserts  that  if  the  Jury  believe  from 
the  evidence  that  defendant  has  wilfully  sworn  falsely  as  to 
any  mate^al  matter,  they  may,  in  their  discretion,  disregard 
all  of  his  testimony. 

22.  Same;  Repetition   of  Instructions. — ^Where  a   proposition   has 

been  clearly  stated  In  a  written  charge  given,  it  is  not  error 
to  refuse  charges  which  are  substantial  duplicates  thereof. 

23.  Same;  Instructions;  Degree  of  Proof. — A  charge  asserting  that 

there  should  not  be  a  conviction  unless,  to  a  moral  certainty, 
the  evidence  excludes  every  other  reasonable  hypothesis  than 
that  of  guilt  of  defendant,  and  no  matter  how  strong  may  be 
the  facts,  if  they  can  be  reconciled  with  the  theory  that  some 
other  person  may  have  done  the  act,  then  the  guilt  of  defend* 
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ant  is  not  shown  hy  that  full  measure  of  proof  that  the  law  re- 
quires, is  erroneous  as  requiring  a  too  high  degree  of  prcof. 

24.  Same;  Instructions;  Circumstantial  Evidence. — A  charge  assert- 

ing that  one  accused  of  crime  should  not  be  convicted  on  dr 
cumstantial  evidence,  unless  such  evidence  shews,  by  a  full 
mecuBure  of  proof,  beyond  a  reasonable  doubt,  that  defendant  is 
guilty,  and  such  proof  is  alwals  insufficient  unless  it  exclMdes 
to  a  moral  certainty  every  reasonable  supposition  or  hypothe- 
sis arising  out  of  all  the  evidence,  but  that  of  defendant's  guilt; 
and  no  matter  how  strong  the  circumstances  if  they  can  be 
reconciled  by  any  theory,  generated  by  all  the  evidence  chat 
some  one  else  may  have  committed  the  crime,  then  defendant 
is  not  shown  to  be  guilty  by  that  full  measure  of  proof  that  The 
law  demands,  requires  a  too  high  degree  of  proof,  and  is  prop- 
erly refused. 

25.  Same;  Instructions;  Invading  Province  of  jury. — Charges  assert- 

ing that  there  is  not  sufficient  evidence  of  certain  facts,  and 
that  there  is  no  evidence  before  the  Jury  that  deceased  was 
murdered,  was  prcperly  refused  as  invasive  of  the  province  of 
the  jury. 

26.  Same;  Incomplete  and  Misleading  Instructions. — A  charge  assert- 

ing that  before  the  Jury  are  authorized  to  ccnvict,  the  hypothe- 
sis should  follow  naturally  from  the  evidence,  and  be  consist- 
ent with  all  of  it,  being  incomplete  and  misleading  in  that  it  is 
not  stated  what  hypothesis  is  referred  to,  was  erroneous  and 
properly  refused. 

27.  Same;  Instructions;  Degree  of  Proof. — A  charge  asserting  that 

before  defendant  can  be  convicted  the  evidence  should  be  as 
strong  as  the  positive  testimony  of  one  credible  witness,  who 
proves  beyond  all  reasonable  doubt  the  guilt  of  defendant,  is 
erroneous. 

28.  Same;  Argumentative  Instructions. — A  charge  which  asserts  that 

the  law  says  it  is  better  that  the  guilty  go  unpunished,  than 
that  the  innocent,  or  those  whose  guilt  is  not  shown  beyond  a 
reasonable  doubt,  should  be  punished,  besides  being  erroneous, 
is  argumentative. 

Appeal  from  Lawrence  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

The  defendant  was  indicted  for  the  murder  of  his  wife, 
MtirzY  Parham,  convicted  of  murder  in  the  second  degree 
and  sentenced  to  the  penitentiary  for  20  years.  It  does 
not  appear  from  the  record  wliat  the  difference  between 
the  copy  of  the  indictment  served  on  defendant  and  the 
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original  indictment  consisted  in.  Motion  to  quash  the 
Tenire  and  the  objection  of  the  defendant  to  being  put  on 
trial  is  stated  in  the  record  to  be  that  no  true  copy  of  the 
indictment  was  served  on  defendant.  The  facts  relative 
to  the  offense  are  sufficiently  stated  in  the  opinion.  In 
his  oral  charge,  the  court  defines  murder  in  the  first  de- 
gree and  then  states  to  the  jury  that  he  would  also  define 
murder  in  the  second  degree  as  in  their  discretion  they 
might,  under  the  testimony,  find  the  defendant  guilty  of 
murder  in  the  second  d^ree.  The  defendant  objecteti  to 
the  court's  defining  murder  in  the  second  degree  and  to 
the  statement  of  the  court  that  the  jury  might  in  their 
discretion,  under  the  evidence  in  the  case,  find  the  defend- 
ant guilty  of  murder  in  the  second  degree,  and  insisted 
that  there  were  no  extenuating  circumstances  and  that 
the  defendant  was  guilty  of  murder  in  the  first  degree  or 
nothing.  At  the  request  of  the  state,  the  court  gave  the 
following  written  charges:  "(A)  I  charge  you,  gentle- 
men of  the  jury,  if  you  believe  from  all  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  is  guilty, 
though  you  also  believe  it  is  possible  he  is  not  guilty,  you 
must  convict  him.  (B)  I  charge  you,  gentlemen  of  the 
jury,  that  the  doubt  must  be  actual  and  substantial,  and 
not  a  mere  possible  doubt,  because  everything  relating 
to  human  affairs  and  depending  on  moral  evidence  is 
open  to  some  possible  or  imaginary  doubt.  (C)  I  charge 
you,  gentlemen  of  the  jury,  that  if  you  believe  from  the 
evidence  in  this  case  beyond  a  reasonable  doubt  that 
Murzy  Parham  came  to  her  death  at  the  hands  of  defend- 
ant, it  matters  not  what  sort  of  weapon  she  was  killed 
with^  or  how  the  weapon  was  used,  under  the  first  count 
of  the  indictment.  (D)  I  charge  you,  gentlemen  of  the 
jury,  that  the  words  'reasonable  doubt'  do  not  mean  abso- 
lute certainty;  there  is  no  such  thing  as  absolute  certain- 
ty in  human  affairs.  (E)  I  charge  you,  gentlemen  of 
the  jury,  that  when  a  defendant  attempts  to  prove  an 
alibi  the  burden  of  proof  is  upon  him  to  prove  it  success- 
fully. (F)  I  charge  you,  gentlemen  of  the  jury,  that  if 
after  considering  all  the  evidence  you  have  a  fixed  con- 
viction of  the  truth  of  the  charge,  you  are  satisfied  be- 
yond a  reasonable  doubt,  it  is  your  duty  to  convict  the 
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defendant.  (G)  I  charge  you,  gentlemen  of  the  jury, 
that  if  j'ou  believe  from  the  evidence  that  the  defendant 
has  willfully  sworn  falsely  as  to  any  material  matter  in 
this  case,  you  may,  in  your  discretion,  disregard  his  whole 
testimony." 

The  defendant  recjuested  the  court  ,in  writing,  to  give 
the  following  charges  which  w^ere  refused :  "(4)1  charge 
ycu,  gentlemen  of  the  jury,  that  the  true  test  of  the  suffic- 
iency of  circumstantial  evidence  is  whether  the  circum- 
stances as  proved  produce  a  moral  conviction  to  the  ex- 
clusion of  every  reasonable  doubt.  If  it  does  not,  there 
should  be  no  conviction.  (6)  I  charge  you,  gentlemen, 
that  the  humane  provision  of  the  law  is  that  there  should 
not  be  a  conviction  upon  the  evidence  unless,  to  a  moral 
certainty,  it  excludes  every  other  reasonable  hypothesis 
than  that  of  the  guilt  of  the  accused.  No  matter  hew 
strong  may  l>e  the  facts,  if  they  can  be  reconciled  with 
the  theory  that  some  other  person  may  have  done  the  act, 
then  the  guilt  of  the  accused  is  not  shown  by  that  full 
measure  of  proof  that  the  law  requires.  (37)  I  charge 
you,  gentlemen  of  the  jury,  that  the  humane  provisions 
of  the  law  are  that  one  charged  with  the  crime  should 
not  be  convicted  on  circumstantial  evidence  unless  it 
shows  by  a  full  measure  of  proof,  beyond  a  reasonable 
doubt,  that  the  defendant  is  guilty.  8uch  proof  is  al- 
ways insufficient  unless  it  excludes,  to  a  moral  certainty, 
every  reasonable  supposition  or  hypothesis  arising  out 
of  all  the  evidence  but  that  of  the  of  the  defendant's 
guilt.  No  matter  how  strong  the  circumstances,  if  they 
can  be  reconciled  with  any  theory  generated  by  all  the 
evidence  that  some  one  else  may  have  done  the  act,  then 
the  defendant  is  not  shown  to  be  guilty  by  that  full  meas- 
ure  of  proof  the  law  requires  and  you  should  acquit  him. . 
(41 )  I  charge  you,  gentlemen,  that  the  humane  provisions 
of  the  law  is  that  upon  the  evidence  there  should  not  be 
a  conviction  unless,  to  a  moral  certainty,  it  excludes 
every  reasonable  hypothesis  other  than  that  of  the  guilt 
of  the  accused.  No  matter  how  strong  the  facts,  if  they 
can  be  reconciled  with  the  theory  that  some  other  per- 
son may  have  done  the  act,  then  the  guilt  of  the  accused 
is  not  shown  by  that  full  measure  of  proof  which  the  iaw 
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requires.  (13)  I  charge  you,  gentlemen  of  the  jury,  that 
if  you,  upon  considering  all  of  the  testimony,  have  a  rea- 
sonable doubt  about  the  defendant's  guilt,  arising  out 
of  any  part  of  the  evidence,  you  should  find  him  not 
guilty.  (16)  I  charge  you,  gentlemen  of  the  jury,  that 
you  should  acquit  the  defendant  unless  the  evidence  ex- 
cludes every  reasonable  supposition  except  that  of  his 
guilt.  (21)  (rentlemen,  there  is  not  sufficient  evidence 
before  you  to  authorize  a  verdict  of  guilty  at  your  han^ls. 
(29)  I  charge  you,  gentlemen  of  the  jury,  that  if  you  be- 
lieve the  evidence  in  this  case,  your  verdict  should  be 
not  guilty.  (32)  I  charge  you,  gentlemen,  that  there  is 
no  evidence  before  you  that  the  deceased,  Murzy  Parham, 
was  murdered.  (9)1  charge  you,  gentlemen  of  the  jury, 
that  l)efore  you  are  authorized  or  justified  in  convicting 
this  defendant  the  hypothesis  should  flow  naturally  from 
the  facts  proved  and  be  consisent  with  all  of  them.  (14) 
I  charge  you,  gentlemen  of  the  jury,  that  if  after  consid- 
ering all  the  evidence  in  the  case,  your  minds  are  left 
in  a  state  of  doubt  or  uncertainty  as  to  whether  the  de- 
ceased, Murzy  Parham,  was  killed  by  the  defendant,  or 
by  being  struck  and  run  over  by  an  engine  on  the  track 
of  the  Southern  Ry.  Co.;  then  you  are  not  satisfied  of  de- 
fendant's guilt  beyond  a  reasonable  doubt,  and  you 
should  acquit  him.  (26)  To  convict  the  defendant,  the 
evidence  should  be  as  strong  as  the  positive  testimony 
of  one  credible  witness  wlio  proves  beyond  all  reasonable 
doubt  the  guilt  of  the  defendant.  (27)  Gentlemen  of 
the  jury,  the  law  says  that  it  is  better  far  that  the  guilty 
go  unpunished  than  that  the  innocent,  or  tliose  whose 
guilt  is  not  shown  beyond  a  reasonable  doubt,  shouhl  be 
punished.  (28)  It  is  the  theory  of  the  law  that  it  is  bet- 
ter for  the  guilty  ones  to  go  without  i)unishment,  than 
that  those  should  suffer  punishment  whose  guilt  is  not 
shown  by  the  evidence  to  a  moral  certainty  and  beyond 
all  reasonable  doubt.  (33)  Gentlemen,  the  law  says 
that  it  is  far  better  that  the  guilty  should  go  unwhipr  ed 
of  justice  than  that  the  innocent  should  be  punished.  (30) 
I  charge  you,  gentlemen  of  the  jury,  that  you  should 
carefully  examine  the  whole  of  the  testimony,  and  that 
if  upon  the  whole  evidence  your  minds  are  left  in  a  state 
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of  doul)t  or  uncertainty  that  the  defendant  is  guilty  you 
should  acquit  him.  (34)  I  charge  you,  gentlemen  of 
the  jury,  that  if  you  are  reasonably  doubtful  as  to  the 
proof  in  this  case,  as  to  any  material  allegation  of  the 
indictment,  you  must  acquit  the  defendant.  (35)  I 
charge  you,  gentlemen  of  the  jury,  that  a  probability  that 
Mm  zy  Parham  came  to  her  death  in  some  other  way  ^han 
by  the  act  of  the  defendant  is  sufficient  to  justify  his 
acquital.  (36 )  I  charge  you,  gentlemen  of  the  jury,  hat 
if  there  is  a  probability  that  Murzy  Parham  was  killed 
in  some  other  way  than  by  the  act  of  the  defendant,  you 
she  uld  acquit  him.  (40)  I  charge  you,  gentlemen  of  the 
jury,  that  before  you  can  convict  this  defendant,  every 
member  of  the  jury  must  be  satisfied  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant." 

(j,  O.  rHEXAFLT  and  Lowe  &  Tidwell,  for  appellant. 
N(;  brief  came  to  the  reporter. 

Massey  Wilson.  Attorney  General,  for  the  State. — yo 
brief  came  to  the  reporter. 

DEXKON,  J. — Emmett  Parham  was  indicted  for  mur- 
dering his  wife  Murzy  Parham.  He  was  convicted  of 
murder  in  the  second  degree,  and  sentenced  to  imprison- 
ment in  the  penitentiary  for  20  years.  From  the  judg- 
ment of  conviction,  the  defendant  appealed. 

There  is  no  merit  in  the  insistence  that  a  copy  of  the 
indictment  was  not  served  on  the  defendant. — Will 
Ht^tifJrnnirirr-s  Case,  (Ala.,  Nov.  term,  1905)  40  South. 
48:  Boflhtr's  Case,  129  Ala,  106.  29  South.  926. 

The  nunigled  remains  of  the  dead  wife  were  found  on 
tho  track  of  the  Southern  Railroad  in  Lawrence  county, 
at  a  pfnnt  near  a  station  called  Hillsboro,  on  Sunday 
m(;rning.  July  15,  19^^").  -It  was  not  disputed  that  the 
b(  dy  of  tl>e  (l(H*eased  had  been  run  over  and  mangled  *iy 
a  train  of  cars,  pud  the  insistence  of  the  state  was  that 
t\\(^  defendant  killed  her  and  afterwards  placed  her  body 
on  the  track  f (  r  the  purpose  of  covering  up  his  cringe. 
For  the  establishment  of  the  insistence,  and  to  show  the 
guilt  of  the  defendant,  the  state  depended  upon  circum- 
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stantial  evidence.  It  was  shown  that  there  Avas  a  pool 
of  water  in  a  eow  pasture  not  far  from  the  point  where 
the  remains  of  the  deceased  were  found.  One  of  the  the- 
ries  of  the  state  seems  to  be  that  the  defendant  drowned 
the  deceased  in  that  pool  ,and  afterwards  placed  iier 
body  on  the  tracli  of  the  railroad.  They  were  a  youthful 
couple,  the  defendant  being  19  and  the  deceased  17.  The 
evidence  showed  without  dispute  that  they  did  not  live 
together  in  harmony ;  they  had  separated  two  or  tliree 
times,  and  at  the  time  of  the  death  of  the  deceased  they 
were  separated,  the  defendant  was  staying  at  Trinity, 
and  the  deceased  was  with  her  mother  six  miles  away.  A 
week  before  the  killing  the  deceased  walked  to  Trinity 
to  see  the  defendant,  he  returned  with  her,  and  they  spent 
Saturday  night,  Sunday  and  Sunday  night  at  the 
home  of  the  mother  of  the  deceased,  he  defend- 
ant returning  to  Trinity  on  Monday  morning.  The 
following  Saturday  afternoon  the  deceased  went 
to  Trinity  on  the  train,  and  the  defendant 
associated  with  her  there.  And  by  his  own  testimony  it 
was  shown  that  she  started  in  the  night  to  return  by  foot 
on  the  railroad  to  her  mother's  home  six  miles  distant 
from  Trinity.  He  testified  that  he  accompanied  her  a 
mile  and  a  half  on  the  way  until  they  reached  a  road  or 
path  which  he  testified  turned  from  the  railroad,  and  led 
to  the  home  of  his  father,  there  he  left  her,  according  to 
his  evidence,  to  go  alone  in  the  night,  four  miles  and  a 
half  on  foot  to  her  destination.  Her  mangled  remains 
were  found  the  next  morning  near  Hillsboro,  about  four 
miles  from  the  point  where  he  testified  that  he  parted 
from  her. 

Mrs.  Hall,  the  mother  of  the  deceased,  after  testifying 
to  the  strained  relations  that  existed  l)etween  the  couple, 
and  after  testifying  about  their  return  from  Trinity  to- 
gether on  Saturday  night  and  spending  the  time  until 
Monday  morning  together  at  her  home,  testified  that  on 
that  occasion  defendant  treated  the  deceased  "nicely  aud 
kindly,"  and  when  he  left  her  was  as  pleasant  and  as  nice 
to  her  as  he  could  be.  On  cross-examination  the  witness 
V.  as  asked  this  question :    '*What  did  he  say  to  her  wli^n 
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he  loft  her  that  morning?"  The  ruling  of  the  court  sus- 
taining an  objection  to  the  question  mar  be  sustaineil  on 
the  theory  that,  "the  record  does  not  show  what  answer 
from  the  witness  was  expected,  so  that  this  court  can 
pass  intelligently  on  the  ruling,  and  we  cannot,  thei*e- 
fore,  consider  itr—Tolberfs  Case,  87  Ala.  27,  36  South. 
284;  Ross'  Case,  139  Ala.  144,  36  South.  718.  "Fur- 
thermore, the  question  was  very  general,  so  much  so,  that 
irrelevant  evidence  would  have  been  responsive  to  it.'* — 
Ross'  Case,  supra.  Moreover,  it  affirmatively  appears 
further  on  during  the  cross-examination  that  the  witness 
testified  that  defendant,  when  he  left  deceased  that  Mon- 
day morning,  askeil  the  deceased  to  come  to  see  to  him. 
So,  the  question,  it  seems,  was  answered.  The  defendant 
followed  the  question  above  referred  to  with  this  one, 
namely,  "Did  Emmlett  (defendant)  that  morning,  in  the 
presence  of  the  deceased,  ask  you  to  go  with  the  deceased 
to  Decatur  to  have  some  pictures  taken?"  The  question 
was  objected  to  as  being  immaterial.  The  theory  of  ap- 
pellant is  that  proof  that  he  wanted  pictures  of  his  wife 
taken  would  tend  to  show  an  affection  on  his  part  for 
her,  and  thus  tend  to  disprove  that  he  entertained  en- 
mity towards  her.  To  put  the  court  in  error  it  should  be 
made  to  appear  by  the  bill  of  exceptions  that  the  evi- 
dence sought  to  be  elicted  by  the  question  was  material. 
And  unless  this  appears  from  the  nature  of  the  question, 
it  is  the  duty  of  the  party  excepting  to  state  to  the  court 
the  answer  that  he  expects.  Nor  does  it  plainly  appear 
from  the  bill  of  exceptions  whether  it  was  the  pi(*tures  of 
the  wife  or  of  the  witness  that  were  referred  to  by  the 
defendant. 

Aubin  Williams,  a  witness  for  the  state,  who  was  sec- 
tion foreman  of  the  Southern  Railroad  and  had  been  for 
15  years,  after  testifying  that  he  saw  the  deceasnl's  body 
on  the  railroad  on  the  morning  of  the  16th  of  July,  and 
after  testifying  in  detail  as  to  its  appearance  and  the  ap- 
pearance of  her  clothing,  etc.,  was  asked,  on  cross-exam- 
inati(m,  this  question :  "Is  it  not  a  part  of  your  business 
as  an  employe  of  the  Southern  Railway,  when  a  person 
is  found  dead  on  the  raiload  track  or  killed  by  the  traiL, 
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to  get  up  evidence  in  reference  thereto  for  the  railroad?" 
It  has  been  argued  that  this  question  was  competent  for 
the  purpose  of  showing  interest  or  bias  on  the  part  of 
the  witness.  It  having  been  shown  without  dispute  that 
the  witness  was  an  employe  of  the  railway  company,  the 
jury  has  this  fact  before  them  in  weighing  his  evidence, 
and  whether  he  had  ascertained  the  facts  about  which  he 
had  testified  voluntarily,  or  because  it  was  his  duty  "to 
get  up  evidence,"  would  seem  to  be  immaterial-  More- 
over, the  record  fails  to  show  that  the  facts  about  which 
he  testified  "were  gotten  up  by  him." 

It  was  competent  for  the  state  to  prove  threats  made 
by  the  deceased,  to  the  effect  that  if  the  deceased  did 
not  quit  following  him  around  he  was  going  to  kill  her. 
The  threats  were  made  a  week  before  the  death  of  the 
deceased  occurred,  and  might  be  consdered  by  the  jury 
as  tending  to  show  malice  on  the  part  of  the  defendant, 
and  a  disposition  to  harm  her.  If  the  form  of  the  ques- 
tion was  objectionable  (which  we  do  not  decide),  no 
harm  resulted,  as  the  witnesses  gave  in  detail  what  the 
defendant  said  in  that  respect.  Wilson's  Case,  140  AJa. 
43,  37  South.  93;  Marler's  Case,  68  Ala.  580.  There  is 
nothing  in  the  suggestion  with  reference  to  the  ruling  of 
the  court  on  the  admissibility  of  threats,  that  the  corpus 
delicti  had  not  been  proved.  If  this  was  necessary  before 
proof  of  threats  Avas  admissible,  yet,  under  the  evidence, 
it  was  a  jury  question. — Vaghan's  Case,  130  Ala.  18,  30 
South.  669. 

Quint  Terry,  one  of  the  witnesses  by  whom  threats 
were  proved,  was  a  member  of  the  coroner's  jury  th^it  in- 
vestigated the  cause  of  the  death  of  the  deceased.  On 
cross-examination,  he  testified  that  he  said  nothing 
about  the  threats  before  the  coroner's  jury,  that  he  \^  as 
a  juror,  and  not  a  witness.  He  was  asked  if  the  coroner's 
jury  was  not  instructed  and  directed  to  look  up  all  the 
evidence  they  could  that  would  bear  on  the  question? 
The  fact  that  witness  knew  of  the  threats  and  did  i^ot 
speak  of  them  at  the  investigation  was  the  only  pertinent 
inquiry,  and  was  fully  brought  out,  and  the  instruotirns 
to  the  jury  could  add  nothing  to  it  as  a  discreditins;  cir- 
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cumstance,  and  while,  perhaps,  it  would  not  have  been 
error  for  the  court  on  cross-examination  to  have  allow- 
ed the  question,  we  cannot  hold  that  the  court  erred  in 
disallowing  it. 

The  grounds  of  the  objection  made  to  the  hypothetical 
question  put  to  the  physicians  were  overcome  by  pr<fOf 
subsequently  made  of  the  weight  of  the  deceased,  and  that 
she  was  pregnant  at  the  time  of  her  death. 

The  question  to  Mrs.  Hall,  "Was  she  afraid  to  go  about 
at  night  wherever  she  wanted  to  alone?''  was  properly 
disallowed.  Po&s  Vase,  87  Ala.  65,  6  South.  378;  Thom- 
as' Vase,  107  Ala.  13, 18  South.  229. 

The  objection  to  the  question  propounded  to  witness 
Gibson  with  respect  to  a  pool  of  water  becoming  color- 
ed, was  properly  sustained.  The  question  was  not  con- 
fined to  the  pool  testified  about  by  the  witnesses,  nor 
were  the  conditions  of  the  indefinite  pool  shown  to  be  the 
same  as  the  one  testified  about. 

The  instructions  given  to  the  coroner's  jury  by  the 
coroner  could  shed  no  light  on  the  issues  involved.  Be- 
sides, the  questions  calling  for  such  evidence  were  lead- 
ing. No  error  was  committed  in  sustaining  objections 
to  the  questions  calling  for  such  instructions. 

It  was  the  duty  of  the  court  to  instruct  the  jury  in 
resepect  of  the  two  degrees  of  murder.  Hence,  there  is 
no  merit  in  the  exception  reserved  to  the  oral  charge  of 
the  court.— Code  1896,  §  4857;  Ga ford's  Va.^e,  125  Ala. 
1,  28  South.  406. 

Charges  A  and  B,  given  for  the  State,  assert  correct 
propositions.  Jacksotrs  Vase,  136  Ala.  22,  34  South.  188: 
Wiutrrs  Vase,  123  Ala.  1,  26  South.  949;  McKleroy's 
Vase,  77  Ala.  95. 

In  one  count  of  the  indictment  the  means  by  which 
the  defendant  killed  the  deceased  are  alleged  to  be  un- 
known. In  the  light  of  this  allegation,  charge  C  was 
properly  given  for  the  state. 

In  so  far  as  charge  D  asserted  a  proposition  of  law 
it  was  correct.  If  the  abstract  assertion  that  there  is  no 
such  thing  as  certainty  in  human  affairs  is  inaccurate  it 
would  not  infect  the  charge  with  reversible  error. 
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Given  charge  E  has  been  expressly  approved  in  the 
case  of  Prater  v.  State,  107  Ala.  26,  18  South.  238.  And 
given  charge  F  was  approved  in  Jackson's  Ca^e,  136  Ala. 
22,  34  South.  188 ;  Pratet^s  Case,  supra. 

Charge  G  asserts  a  correct  proposition  of  law,  and  was 
properly  given. — McVJeUan's  Case,  117  Ala.  140,  23 
South.  653. 

Quite  a  number  of  charges,  21,  were  given  at  the  vf^- 
quest  of  the  defendant,  and  20  were  refused  to  him. 
Charge  4,  refused  to  defendant,  is  covered  by  charge  1, 
given  at  his  request.  At  least  he  recieved  all  the 
benefit  under  that  charge  that  he  would  have  been  enti- 
tled to  under  4  if  it  had  been  given. 

Charges  6,  37,  and  41  were  properly  refused  on  the 
authority  of  the  following  vases: — Boicen's  Case,  140 
Ala.  65,  37  South.  233;  Turner's  Case,  124  Ala.  59,  27 
South.  272;  Thomas'  Case,  106  Ala.  19,  17  South.  460; 
Barnes'  Case,  111  Ala.  56,  20  South.  565. 

The  defendant  received  all  the  l)enefit  under  given 
charges  10  and  15,  given  at  his  request,  that  he  would 
h9ve  been  entitled  to  under  charges  13  and  16  that  were 
refused.  Nothing  more  than  the  doctrine  of  reasonab)^^: 
dor.bt  is  asserted  in  these  charges,  and  it  will  be  observed 
from  reading  the  charges  that  were  given  by  the  court 
at  the  request  of  the  defendant,  as  shoAvn  by  the  bill  of 
exceptions,  that  this  doctrine  was  presented  in  many 
phases  to  the  jury.  And  when  the  doctrine  is  once  pre- 
sented in  a  clear-cut  charge,  we  can  see  no  reason  for  re 
quiring  the  court  to  give  a  dozen  or  more  on  the  sam(» 
line,  nor  do  we  believe  that  a  multiplicity  of  such  charges 
tend  to  enlighten  the  jury;  but  it  may  be  they  are  not 
asked  for  that  purpose. 

Charges  21.  29  and  32,  refused  to  the  defendant,  in- 
vade the  province  of  the  jury  and  for  this  reason  are  vic- 
ious. 

Refused  charge  9  is  misleading,  and  incomplete,  in 
that  it  does  not  notify  the  jury  of  the  "hypothesis"  thai 
is  referred  to.  Moreover,  the  defendant  had  the  benefit 
of  the  principle  attempted  to  be  presented  by  the  charge* 
in  given  charge  5. 
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Charge  14  was  properly  refused;  it  is  substantially 
the  same  as  charge  12  which  was  given  at  the  request 
of  the  defendant. 

Charge  26  has  been  several  times  condemned  by  this 
court.— Mickle's  Case,  27  Ala.  20;  Faulk's  Case,  52  Ala. 
415;  Bland's  Case,  75  Ala.  574;  Thornton's  Case,  113 
Ala,  43,  21  South.  356,  59  Am.  St.  Rep.  97. 

Refused  charges  27,  28,  and  33,  besides  being  otherwise 
vicious,  are  mere  arguments  ,and  were  properlv  refused. 
—Barries'  Case,  111  Ala.  56,  20  South.  565. 

Charge  30,  while  not  in  the  identical  language  of  »/iven 
charges  12  and  25,  asserts  the  same  proposition,  and  is 
substantially  a  duplicate.  The  court  was  under  no  duty 
to  give  it.— 1  Mayfield's  Dig.  p.  174  (20). 

Charge  34  was  properly  refused  on  the  authority  of 
StohalVs  Case,  116  Ala.  454,  23  South.  162;  Littleton's 
Case,  128  Ala.  31,  29  South.  390;  Thompson's  Case,  131 
Ala.  18,  31  South.  725. 

Charges  35  and  36  were  substantially  given  in  charges 
17,  and  18,  and  the  court  was  under  no  duty  to  give  the 
refused  charges. 

Refused  charge  40  is  a  duplicate  of  given  charges  11, 
and  22. 

We  have  found  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 

Affirmed. 

Wkakley^  C.  J.,  and  Haralson  and  Dowdell,  JJ., 
concur. 


Dix  V.  The  State. 

Murder. 

(Decided  June  14,  1906.    41  So.  Rep.  924.) 

1.  Grand  Jury;  Draioing  and  Summoning;  Written  Order  of  Court; 
'Necessity;  Record;  Sufficiency. — Under  §  10  of  the  Act  amend- 
ing the  Jefferson  Criminal  Court  Act  (Acts  1900-01  p.  217,)  It 
is  not  essential  that  the  opinion  of  the  judge  of  the  necessity 


Digitized  by 


Google 


147]  OF  ALABAMA.  71 

[Dix  V.  The  State.] 

for  the  organization  of  the  grand  Jury  be  in  writing;  and 
where  the  record  recites  that  the  grand  jurors  were  drawn  ac- 
cording to  law,  and  that  the  court  did  formally  organize  the 
grand  Jury  at  the  beginning  of  the  term  from  the  grand  jury 
venire  returned  by  the  sheriff,  it  is  sufficiently  shown  that  the 
opinion  of  the  judge  had  been  duly  expressed  and  communi- 
cated to  the  proper  officers,  and  that  the  Jurors  were  duly 
drawn  and  summoned. 

2.  Criminal  Law;  Indictment;  Notice  to  Accused. — ^The  defendant 

need  nor  have  notice  that  an  indictment  has  been  returned 
against  him,  previous  to  arraignment,  nor  need  a  copy  if  Ic 
be  served  upon  him  prior  to  that  time. 

3.  Same;  Verdict,  Return  of;  Personal  Presence  of  Defendant. — 

While  a  verdict  of  guilty,  in  felony  cases,  cannot  be  returned 
in  the  absence  of  defendant,  wh<^se  personal  presence  must 
affirmatively  appear  of  record,  it  is  not  necessary  that  the  re- 
cord should  state  in  direct  terms  that  the  defendant  was  pres- 
ent at  the  rendition  of  the  verdict,  and  during  all  the  previous 
proceedings  of  the  trial.  Where  the  record  recites  the  pres- 
ence of  the  defendant  at  the  time  of  arraignment,  the  continu- 
ance of  the  trial  from  day  to  day  and  that  defendant  was  p*»r- 
sonally  present  when  sentence  was  pronounced,  it  sufficiently 
appears  by.  implication  that  defendant  was  personally  present 
from  arraignment  during  the  entire  sitting  of  the  court  to  the 
rendition  of  the  verdict. 

4.  Same;  Questions  Reviewable;  Bill  of  Exceptions;  Necessity, — Mo- 

tion in  arrest  of  judgment  assigning  grounds  therefor,  together 
with  the  court's  action  thereon,  cannot  be  reviewed  on  appeal, 
unless  shown  by  bill  of  exceptions. 
6.  Same;  Bills  of  Exceptions;  Time  of  Signing;  Extension  by  Agree- 
ment.— ^Under  Acts  1890-91,  p.  915,  and  an  Act  amendatory 
thereof,  (Acts  1900-01  p.  227,)  a  bill  of  exceptions  may  be  le- 
gally signed  at  any  time  within  60  days  after  verdict,  whether 
it  extends  into  the  succeeding  term  <cr  not;  but  a  bill  of  excep- 
tions is  not  signed  within  the  time  prescribed  when  the  60 
days  elapsed  before  the  beginning  of  the  next  term,  and  ^he 
agreed  extension  of  time  carried  it  over  in  to  the  next  term  be- 
fore signing.  The  time  for  signing  cannot  be  extended  by 
agreement  into  the  next  term,  and  the  bill  to  be  considered  on 
appeal,  must  have  been  signed  within  the  60  days  allowed  by 
law. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  D.  A.  Greene. 
The  defendant  was  indicted,  tried  and  convicted  for 
killing  Bert  Pesnell  by  cutting  him  or  stabbing  him  with 
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a  knife.  The  facts  in  reference  to  the  motions  and  de- 
murrers sufficiently  appear  in  the  opinion,  except  as  to 
the  seventh,  eighth,  ninth,  tenth,  eleventh,  and  twelfth 
ground  for  the  motion  and  arrest  of  judgment,  whi.-h  • 
were  as  follows :  "  ( 7 )  That  the  jury  trying  the  defendant 
was  not  selected  from  the  lawful  venire.  (8)  That  the 
jury  that  tried  this  case  was  not  selected  from  the  list 
served  on  defendant  as  a  list  from  which  he  could  select 
his  jury  from.  (9)  That  many  of  the  names  served  on 
the  defendant  as  persons  from  whom  he  should  select  his 
jury  were  not  in  the  number  he  did  select  from  .  (10) 
That  the  names  of  all  the  persons  on  the  jury  who  tried 
defendant  do  not  appear  on  the  list  served  on  the  defend- 
ant as  a  list  from  which  he  should  select  his  jury,  nor 
were  they  all  either  on  that  list  or  drawn  to  complete 
the  third  jury  for  that  week.  (11)  That  the  court  im- 
properly struck  the  defendant's  special  pleas  in  bar  from 
the  file  without  requiring  the  state  to  demur  to  such  pleas 
or  either  of  them.  (12)  That  the  court  improperly  elimi- 
nated the  issues  raised  by  the  defendant's  special  pleas 
in  bar  without  evidence  or  demurrer  on  or  to  said  pleas." 
The  defendant  was  convicted  and  sentenced  to  be  Ranged. 

Shugart  &  Bell,  for  appellant. — The  record  fails  to 
show  the  presence  of  the  defendant  w^hen  the  verdict 
of  guilt  was  rendered  by  the  jury.  The  record  of  the 
court  should  always  disclose  a  trial  by  law. — Hugh  r ft 
V.  State,  2  Ala.  102 ;  Sylvester  v.  State.  71  Ala.  23 ;  Spi- 
cer  V,  State.  69  Ala.  159 ;  Hayes  v.  State,  107  Ala.  1 ; 
Jackson  v.  State,  102  Ala.  76 ;  Eliza  v.State,  39  Ala.  693  ; 
1  Bish.  Criminal  Proc.  §  272. 

The  pleadings  were  not  settled,  nor  issue  joined  until 
after  the  jury  was  organized ;  and  this  was  error. — State 
V.  Hughes,  1  Ala.  655 ;  Staie  v,  Ferguson,  134  Ala.  63. 

The  venire  should  have  been  quashed  because  the  re- 
cord shows  no  order  for  summoning  the  special  venire. 
An  oral  order  is  not  sufficient. — Acts  1890-91,  p.  915; 
Posey  r.  State,  73  Ala.  494;  Sylvester^ s  Case,  supra; 
Spicer^s  Ca^ne,  supra. 

The  court  erred  in  refusing  to  allow  the  juror  Bennetr 
to  be  challenged  for  cause. — Charleston  v.  State,  Sou. 
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Rep.  259;  Carr  v,  ^tate,  16  So.  Rep.  150.  The  juror 
Moulton  being  related  to  counsel  for  prosecution,  was 
subject  to  challenge  for  cause. — Danzey  v.  State,  28  So. 
Rep.  697.  (Counsel  discuss  further  errors  in  reference 
to  the  drawing  of  the  jury  but  cite  no  authority). 

There  was  no  evidence  of  murder  in  the  first  degree. — 
Compton  V.  State,  110  Ala.  24;  Brovm-  v.  State,  109  Ala. 
76. 

The  court  erred  in  refusing  to  charge  the  jury  that  a 
negro  was  entitled  to  the  same  treatment  as  a  white  man. 
— Etheridge  i\  State,  124  Ala.  106;  Posey^s  Case,  supra. 

Massey  Wilson^  Attorney  General,  for  State. — The 
record  suflBiciently  shows  the  presence  of  accused  when 
the  verdict  was  rendered. — Caicley  v.  State,  133  Ala.  128 ; 
Milton  V.  State,  134  Ala.  42 ;  Stewart  v.  State,  137  Ala. 
33.  Conceding  that  it  is  necessary  to  show  an  order  of 
the  presiding  judge  to  summon  the  special  venire,  and 
that  no  such  order  is  shown  any  error  therein  is  cured 
by  section  5269,  code  1896.— /S7/iWn/  r.  Statr,  40  So.  Rep. 
269.  The  organization  of  the  court  shows  that  the  law 
was  fully  complied  with  in  reference  to  the  jury. — Stew- 
arfs  Case,  supra;  Caicley' s  Case,  supra.  The  bill  of  ex- 
ceptions cannot  be  considered  as  it  was  not  signed  in 
time. — Adams  v.  State,  40  So.  Rep.  85. 

DENSOX,  J. — The  indictment  was  found  during  the 
September  term,  1905,  of  the  criminal  court  of  Jefferson 
county,  and  was  presented  in  open  court  on  the  7th  day 
of  November,  1905.  On  the  day  the  indictment  was  pre- 
sented, the  defendant  being  in  open  court,  the  court  pro- 
ceeded to  arraign  the  defendant,  when  he  objected  to  bid- 
ing arraigned  l>ecauRe  he  had  had  no  previous  notice  that 
the  indictment  had  been  returned  into  court  ,and  because 
no  copy  of  the  indictment  had  been  served  on  him.  IDe 
also  moved  to  quash  the  indictment  for  the  same  reasons. 
The  law  neither  requires  that  the  defendant  in  a  criminal 
case  shall  have  previous  notice  of  the  indictment  nor  a 
copy  of  it  previous  to  his  arraignment.  The  objection 
and  motion  were  properly  overruled. 
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After  overruling  the  objection  and  motion  the  court 
arraigned  the  defendant,  he  pleaded  not  guilty,  and  Dec- 
ember 11,  1905,  was  fixed  by  the  court  as  the  day  for  thc- 
trial  of  the  case.  On  the  11th  day  of  December  the  de- 
fendant demurred  to  the  indictment  and  moved  to  quash 
it.  The  gist  of  the  demurrer  and  the  motion  is  that  the 
record  fails  to  show  that  there  was  a  w-ritten  order  cf 
the  presiding  judge,  or  either  of  the  judges,'  of  the  crim- 
inal court  for  drawing  or  summoning  a  grand  jury  for 
the  September  term  1905,  of  said  court.  Section  10  of 
the  act  amendatory  of  the  act  to  establish  a  criminal  court 
of  Jefferson  county,  which  amendatory  act  was  approved 
December  7,  1900,  provides :  "That  the  grand  and  petit 
juries  for  said  criminal  court  of  Jefferson  county  shall  be 
drawn,  summoned  and  impaneled  for  each  of  said  terms 
of  said  court,  if  in  the  opinion  of  the  judges  it  is  neces- 
sary to  dispose  of  the  business  thereof,  in  the  same  man- 
ner as  is  now  provided  for  or  which  may  be  hereafter  pro- 
vided by  law  in  reference  to  said  court,  and  shall  hare 
the  same  powers  as  the  circuit  courts  to  issue  special 
venires  and  to  summon  tales  jurors;  Provided,  that  the 
judge  of  said  court  shall  have  the  power  to  direct  for 
what  weeks  of  the  term  jurors  may  be  drawn ;  and  pro- 
vided further,  that  they  shall  impanel  at  least  two  grand 
juries  each  year;  and  provided  further,  that  all  laws  now 
in  force  as  to  the  drawing,  summoning  and  impaneling 
of  juries  shall  in  no  wise  be  aft'(H!ted  by  the  passage  of 
tliis  act,  but  same  shall  remain  in  full  force  and  effect." 
— Acts  1900-01,  p.  217,  If  the  question  is  one  which  can 
be  lais'^d  by  demurrer,  y^t  we  do  not  think  the  act  con- 
templates— al  least  it  is  not  made  indispensable — that 
the  opinion  of  the  judge  referred  to  shall  take  the  shape 
of  or  be  expressed  in  the  form  of  a  written  order  to  l>e 
incorporated  in  the  organization  of  the  court,  but  such 
opinion  may  be  expressed  orally.  In  this  instance  the 
record  recites  that  the  grand  jurors  were  drawn  accord- 
ir»g  to  laAv,  and  the  court,  as  shown  by  the  record,  did 
formally  (organize  the  grand  jury  at  the  beginning  of  the 
September  term  from  the  venire  turned  into  court  by  the 
sheriff.    It  must  follow  from  this  that  the  opinion  of  the 
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judpe  had  been  duly  expressed  and  communicated  to  the 
proper  officials  and  the  jurors  had  been  duly  drawn  and 
ii\jimxaoned.—^uddnth's  Case,  124  Ala.  32,  27  South.  487. 

It  is  not  claimed  by  the  appellant  that  the  record  fails 
lo  sho\\-  affirmatively  that  he  was  present  when  the  Ter- 
rlicT  was  received  by  the  court — ^when  it  was  rendered. 
It  is  settled  law  that  in  felony  cases  a  verdict  of  jruiJty 
cannot  be  returned  in  the  absence  of  the  defendant,  and 
his  presence  must  be  affirmatively  shown  by  the  recortl. 
"- Hayes'  Case,  107  Ala.  1,  18  South.  172;  Hughes'  Case, 
2  Ala.  104,  36  Am.  Dec.  411 ;  Young's  Case,  39  Ala.  357 ; 
SNchluth's  Case,  124  Ala.  32,  27  South.  487.  This  l**gal 
right  of  d**fendant  is  fortified  by  an  unbroken  line  of 
decisions,  English  and  American.  In  fact,  there  is  no 
dispute  as  to  the  law.  But  the  difficulty  arises  in  deter- 
mining whether  in  point  of  fact  the  record  fails  to  affirm- 
atively show  the  presence  of  the  defendant.  It  is  stated 
in  Young's  Case,  supra,  that  "possibly  it  is  enough  if  the 
record  ^how  by  fair  inference  that  the  prisoner  was  pres- 
ent Avhen  the  sentence  was  pronounced."  The  question 
th<»re  related  to  the  prisoner's  presence  at  the  time  of 
sentence,  and  we  hold  that  if  the  recitals  of  the  minute 
entries,  leasonably  construed  and  by  fair  inference,  show 
t-he  presence  of  the  defendant,  this  would  be  an  affirma- 
tive shoeing  of  his  presence  by  the  record. 

The  record  here  shows  that  the  defendant  was  present 
in  ]>erpj<ni  on  the  11th  day  of  December,  the  day  the  case 
was  tri^d  ;that  on  the  call  of  the  case  for  trial  on  that  day 
the  defendant  was  duly  arraigned,  and,  after  several  pre- 
liminary motions  made  by  the  defendant  w^ere  overrul<»d; 
that  issue  joined  on  a  plea  in  abatement  was  determined 
by  the  jury  against  the  defendant ;  that  he  then  filed  the 
plea  of  not  guilty  and  four  special  pleas ;  that  the  special 
pleas  were,  on  motion  of  the  state,  stricken  from  the  file. 
The  record  then  recites:  "And  on  this  the  12th  day  of 
December,  1905,  issue  being  joined  on  the  defendant's 
plea  of  not  guilty  filed  in  this  cause,  thereupon  case  a 
jury  of  good  and  lawful  men,  to-wit,  L.  S.  Kates  and 
eleven  others,  who  being  duly  impaneled  and  sworn  ac- 
cording to  laAv,  before  whom  this  trial  was  entered  upon 
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and  contimiod  from  day  to  day  and  from  time  to  time. 
Now  on  this  the  16th  day  of  December,  1905,  said  jurors 
on  their  oaths  do  say,"  etc.  "*  *  *  *  On  the  19th  day 
of  December,  1905,  the  prisoner  was  present  in  open  court 
in  his  own  proper  person,  and,  being  asked  by  the  court 
if  he  had  anything  to  say  why  sentence  should  not  be  pro- 
nounced upon  him,  said  nothing."  So  the  record  shows 
the  personal  presence  of  the  defendant  when  arraigned 
on  the  indictment  on  the  11th,  that  he  pleaded  to  it,  and 
it  also  shows  his  personal  presence  at  the  sentence.  It  is 
not  necessary  that  the  record  should  state  in  direct  termg 
that  he  was  present  at  the  rendition  of  the  verdict  and 
during  all  the  previous  proceedings  of  the  trial,  although 
such  presence  was  essential. 

The  recitals  of  the  minute  entry  of  his  personal  pres- 
ence at  the  arraignment  on  the  11th  and  that  the  trial 
was  continued  from  day  to  day  and  from  time  to  time, 
and  of  his  personal  presence  when  sentence  was  pro- 
nounced, and  that  he  said  nothing  why  sentence  should 
not  be  pronounced,  are  sufficient  to  warrant  the  conclu- 
sion that  the  record  by  necessary  and  reasonable  impli- 
cation shows  the  personal  presence  of  the  prisoner  dur- 
ing the  entire  sitting  of  the  court  from  the  arraignment 
to  the  rendition  of  the  verdict.  "The  allegations  of  the 
continuance  of  the  trial  from  day  to  day  and  time  to 
time  sufficiently  indicate  that  it  was  with  the  incidents 
before  described  of  w^hich  the  presence  of  the  prisoner 
was  one."  We  hold,  therefore,  that  the  record  by  nec- 
essary and  reasonable  implication  shows  that  the  defend- 
ant was  present  at  the  rendition  of  the  verdict,  and  thus 
his  presence  is  affirmatively  show^n. — Young^s  Case,  39 
Ala.  357;  ^^notv^'s  Case,  58  Ala.  372;  Ba/nks  d  Wood  v. 
.State.  72  Ala.  522;  Lovetfs  Case,  29  Fla.  357,  11  South. 
172;  Irciivs  Case,  19  Fla.  872;  Paimquifs  Ca^e,  30  Fla. 
73,  11  South  521;  Stephens'  Case,  19  N.  Y.  549;  Wesfs 
Case,  22  X.  J.  Law,  212;  Dodge's  Case,  4  Neb.  220;  Pe- 
ters Case,  94  Fed.  127,  36  C.  C.  A.  105 ;  Jeffries'  Case,  12 
Allen  (Mass.)  145;  Rhodes'  Case,  23  Ind.  24;  Schirmer's 
Case,  33  111.  276;  State  v.  Langford,  44  N.  C.  436;  State 
V,  Wood,  17  Iowa,  18. 
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After  the  verdict  was  rendered,  but  before  sentence  was 
pronounced,  the  defendant  moved  an  arrest  of  judgment. 
The  first  four  grounds  of  the  motion  presented  the  same 
question  that  was  presented  by  the  demurrer  and  motion 
to  quash  the  indictment,  and  it  is  unnecessary  to  say 
mere  with  respect  of  that  question.  The  fifth'  and  six 
grounds  of  the  motion  are  fully  answered  by  the  record, 
which  affirmatively  shows  service  on  the  defendant  of  a 
copy  of  the  venire,  and  the  order  of  the  court  requiring 
that  a  copy  of  the  venire  be  served ;  and  an  inspection  of 
the  record  ^ows  that  the  veiitires  were  drawn  and 
formed  in  substantial  conformity  to  the  jury  law  appli- 
cable to  JeflFerson  county  as  the  same  was  construed  in 
the  case  of  Maxicell  i\  State,  89  Ala.  150,  7  South.  S24. 
The  other  grounds  of  the  motion  present  the  questions 
which  can  be  properly  presented  only  by  bill  of  excep- 
tions.—! Mayfield,  p.  510,  §  6  et  seq  . 

The  law  provides  that  three  terms  of  the  criminal  court 
of  Jefferson  county  shal  be  held  each  year,  and  they  com- 
mence on  the  first  Monday  in  January,  April,  and  Sep- 
tember. It  further  provides  that  each  term  may  continue 
until  the  business  is  disposed  of,  but  expressly  provides 
that  the  court  shall  adjourn  10  days  before  the  beginning 
of  the  next  term.— Acts  1890-91,  p.  915.  The  trial  in  this 
case  was  held  during  the  September  term,  the  verdict  was 
rendered  on  the  12th  day  of  December,  1905,  and  the 
judgment  and  sentence  were  entered  on  the  19th  day  of 
December.  The  bill  of  exceptions  was  tendered,  approved 
and  filed  on  the  31st  day  of  March,  1906,  so  that  it  ap- 
f>ears  to  have  been  signed  and  filed  after  the  adjourn- 
ment of  the  term  of  the  court  next  succeeding  the  one 
at  which  the  trial  was  had,  and  more  than  60  days  after 
the  conviction.  The  law  applicable  to  bills  of  exception 
reserved  on  trials  of  causes  in  the  criminal  court  of  Jef- 
ferson county  is  found  in  the  Acts  Gen.  Assem.  1890-91, 
p.  915.  This  law  provides  that  all  bills  of  exception 
must  be  filed  in  said  court  within  60  days  after  convic- 
tion ;  "provided  that  this  act  shall  not  be  construed  so 
as  to  prevent  agreements  in  writing  as  to  the  time,  be- 
tween the  solicitor  and  the  counsel  for  defendant."    On 
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the  9th  day  of  February,  1906,  an  agreement  in  writing 
was  made  between  the  solicitor  and  the  attorneys  foi:  the 
defendant  extending  the  time  for  filing  the  bill  of  excep- 
tions "30  days  beyond  the  time  allowed  by  law  for  that 
purpose."  On  the  13th  day  of  March,  1906,  another 
agreement  in  writing  was  made  between  the  solicitor  and 
the  attorneys  for  the  defendant  whereby  the  time  for 
signing  was  ^'extended  for  and  including  the  term  of 
60  days  from  the  date  when  the  same  might  have  been 
signed  under  the  former  agreement." 

Under  the  statute  referred  to,  we  think  that  the  bill 
might  have  been  legally  signed  at  any  time  within  60 
days  from  the  conviction,  notwithstanding  the  time 
of  signing  would  have  been  after  the  next  ensuing  term 
of  the  court  had  begun. — Driver  i\  King,  145  Ala.  585,  40 
South.  (6)  315.  And  if  there  had  been  more  than  60 
days  from  the  time  of  conviction  until  the  next  ensuing 
term,  the  time  for  signing  might  have  been  extended  by 
agreement  of  counsel  to  any  time  before  the  beginning 
of  the  next  term ;  but,  when  the  60  days  given  under  the 
statute  extend  into  the  term  next  ensuing  after  the 
term  of  conviction,  under  previous  decisions  of  this  court 
the  time  cannot  be  extended  by  agreement  of  counsel, 
and  the  bill  must  be  signed  within  the  60  days.  It  fol- 
lows that  the  bill  of  exceptions  cannot  be  considered. — 
Adams'  Case,  (Ala.)  40  South.  85,  and  authorities  there 
cited. 

There  is  no  error  in  the  record,  and  the  judgment  of 
the  lower  court  is  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Haralson,  Tyson^  Simpson,  «nd 
Anderson,  J  J.,  concur. 
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Hammond  v.  The  State. 

Murder. 

(I>ecided  June  30,  1906.    41  Sc.  Rep.  761.) 

1.  Jury;  Special  Venire;  Drawing  Jury. — It  Is  not  essential,  uailer 

S  5004,  Code  1896,  that  the  presiding  judge  call  out  the  names 
of  the  Jurors  as  he  draws  them  from  the  jury  box. 

2.  Same;  Selection  of  Jurors. — ^Where  it  affirmatively  appears  that 

the  list  of  jurors  made  by  the  clerk  was  composed  of  the  names 
drawn  by  the  judge  and  placed  in  an  envelope;  that  the  names 
were  an  exact  copy  of  the  names  en  the  list  so  made  out,  and 
that  a  copy  of  the  names  were  served  on  the  defendant  ono  en 
tire  day  before  his  trial,  it  was  not  prejudicial  to  the  defend- 
ant that  the  clerk  did  not  make  out  a  list  of  the  names  Immedi- 
ately after  they  were  drawn,  but  kept  them  In  an  envelope  and 
made  out  the  list  some  four  hours  later;  and,  if  not  strictly  in 
accordance  with  S  5004,  any  error  was  cured  by  §  4333,  Code 


3.  Same;  Mistake  in  Name;  Motion  to  Quash. — A  mistake  in  the 

name  of  any  person  drawn  as  a  juror  for  the  trial  of  a  capital 
case,  either  in  the  venire  or  the  copy  served  on  defendant,  is 
not  sufficient  grounds  upon  which  to  quash  the  venire,  cr  delay 
the  trial,  under  the  express  provision  of  §  5007,  Code  1896. 
The  court  must  discard  such  names  and  direct  that  others  be 
forthwith  summoned. 

4.  Criminal  Law;  Evidence;  Res  Gestae. — Evidence  that  after  shoot- 

ing.deceased  defendant  shot  a  brother  of  deceased,  is  admissl 
ble  as  part  of  the  res  gestae.  Sc,  also,  evidence  that  some  of 
the  shot  from  defendant's  gun  went  through  the  clothes  of  a 
witness. 

5.  Same;  Evidence;  Exclusion  of  Evidence. — The  party  calling  forth 

an  answer  responsive  to  his  question  has  no  right  to  have  it 
excluded. 

3.  Same;  Opinion  Evidence;  Conclusions. — A  witness  may  not  state 
that  if  certain  named  perse ns  had  exchanged  pistols  he  woula 
have  seen  it.    Such  a  statement  is  a  mere  conclusion. 

7.  Same;  Instructions;  Impeachment  of  Witness. — An  instruction 
asserting  that  if  the  junj  did  not  believe  from  all  the  evidence, 
that  the  witness  made  the  contradictory  statements  attributed 
to  him,  then  such  witness  was  not  impeached,  was  correct  and 
improperly  refused. 
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8.  Same;  Credibility  of  Witness. — A  charge  asserting  that  if  the 

State's  witnesses  had  exhibited  bias  against  the  defendant  or 
anger,  and  satisfied  the  jury  that  they  had  not  testified  truly, 
and  that  they  were  not  worthy  of  belief,  and  the  Jury  thought 
their  testimony  should  be  disregarded,  the  jury  might  discard  it 
altogether,  is  correct  and  its  refusal  error. 

9.  Same. — A  charge  asserting  that  if  upon  all  the  evidence  the  jury 

believed  that  the  testimony  as  to  the  good  character  of  certain 
witnesses  is  sufficient  to  overcome  the  impeaching  testimony 
against  them,  the  jury  should  weigh  their  testimony  in  the 
light  of  this  prcof  of  good  character  along  with  all  the  other 
evidence,  falls  within  the  exception  to  the  rule  against  giving 
undue  prominence  to  particular  parts  of  the  evidence,  and 
the  rule  that  charges  should  not  be  argumentative,  is  a  correct 
charge  and  its  refusal  error. 

10.  Same;  Interest  of  Defendant  as  a  Witness. — A  charge  asserting 

that  the  jury  must  consider  the  testimony  of  the  defendant  in 
the  light  of  the  interest  he  has  in  the  result  of  the  prosecution, 
was  properly  given. 

11.  Sarwe;   Appeal;   Presumptions;    Consistency   of   Instruction. — 

Where  the  oral  charge  of  the  court  is  not  set  out  in  the  tran- 
script, it  will  be  presumed,  on  appeal,  that  the  charges  given 
for  defendant  were  not  in  conflict  therewith. 

12.  Same:  I  jt  struct  ion  tt;  Reasonable  Doubt. — ^A  charge  asserting  that 

it  makes  no  difference  in  what  language  the  definition  of  a 
reasonable  doubt  is  clothed,  when  boiled  down  and  brought 
to  its  last  analysis  it  means  no  more  or  less  than  a  doubt  grow- 
ing up  out  of  all  the  evidence  for  which  the  jury  can  give  a 
reason,  as  ccntradistinguished  from  a  mere  possibility,  while 
calculated  to  mislead  and  confuse  the  jury,  and  the  better 
practice  is  to  refuse  such  charges,  does  not  constitute  reversi- 
ble error. 

13.  Homicide;  Evidence:  Admissibility;   Circumstances  Preceding 

Act. — It  is  proper  to  limit  defendant  to  proof  of  charges  against 
deceased  for  violation  of  the  ordinances,  and  not  permit  de- 
tails of  the  act  and  conduct  of  deceased  upon  which  the  charges 
were  based,  when  it  appears  that  the  defendant  was  marshall 
of  the  town,  and  the  evidence  tended  to  show  that  he  was  at- 
tempting or  intending  to  arrest  deceased  on  such  charges  at  the 
time  the  killing  occurred. 

14.  Saine:  Justifiable  Horruicide;  Arrest. — A  marshal  in  good  faith 

attempting  to  arrest,  is  justified  in  firing  first  when  the  offen- 
der was  armed  with  a  pistol  and  committed  an  overt  act  evi- 
dencing an  intent  to  immediately  use  the  pistol  under  such  cir- 
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cumstances  as  were  sufficient  to  create  in  tlie  mind  of  a  rea- 
sonable man.,  and  did  create  in  tlie  mind  of  the  officer,  the  he- 
lief  that  the  offender  was  about  to  draw  the  pistol  and  imme- 
diately fire. 

15.  Same:  Evidence:  Admissibility:  Threats;  Bad  Character. — It  was 

error  to  exclude  threats  alleged  to  have  been  made  by  deceased 
against  defendant,  and  to  exclude  evidence  tending  to  shew 
that  deceased  was  a  turbulent,  dangerous  and  bloodthirsty 
character,  where  the  defense  was  that  the  defendant,  the  town 
marshall.  was  in  good  faith,  attempting  to  arrest  deceased  for 
a  violation  of  the  town  ordinances,  when  the  killing  occurred. 

16.  Same:  Instructions:  Self  Defense. — Where  there  was  evidence 

tending  to  show  that  defendant  apprc ached  deceased  under 
guise  of  making  an  arrest,  but  killed  from  vengeance  or  anger 
at  deceased,  instructions  seeking  to  invoke  the  doctrine  of  free- 
dom from  fault  which  fall  to  hypothesize  good  faith  on  the 
part  of  the  defendant  in  carrying  a  gun  and  in  making  the  ar- 
rest are  bad  and  properly  refused. 

17.  Witnesses:  Recalling  Witnesses  for  Impeachment. — It  is  within 

the  discretion  of  the  trial  court,  and  not  revisable  on  appeal, 
to  allow  the  solicitor  to  recall  defendant's  witnesses  for  the 
purpose  of  laying  a  predicate  to  impeach  them;  and  if  per- 
mitted  by  the  court  to  do  so,  this  act  does  not  make  such  wit- 
nesses state  witnesses. 

18.  Arrest:  Police:  Right  to  Arrest  Without  Warrant.^-A  marshal 

or  policeman  has  a  right  to  arrest  without  warrant  for  a  viola- 
tion of  the  town  ordinance  committed  in  his  presence. 

Appeal  from  Covington  (Mrciiit  (Nnirt. 

Heard  before  IIox.  II.  A.  Pearck. 

The  def(^nclant,  Abb  Hanniiond,  wns  indicted,  tried, 
and  convicted  of  killing  Bud  Tucker  bv  shooting  him 
with  a  gun.  Before  (entering  upon  a  trial  of  the  cause 
the  defendant  niovcnl  the  court  to  quash  the  venire,  as- 
signing the  following  reasons:  "Because  the  spivial  ve- 
nire <»f  50  names  was  not  drawn  as  provided  by  law,  in 
that  the  presiding  judge  did  not  cause  the  clerk  of  the 
court  to  make  out  a  list  of  the  special  v(Miire  iminediate- 
ly  as  pr()vid(Hl  by  ^•ection  5004  of  the  codc^,  and  b<»caus(» 
the  clerk  did  not  inmuMliately  make  out  said  list,  ind  be- 
cause the  presiding  judge  of  the  court  did  not 
publicly    draw    from    the    jury    box    the    names    of 

6 


Digitized  by 


Google 


82  SUPREME  COURT  tvoi. 

[Hammond  v.  The  State.] 

50  persons  served  on  defendant  as  a  special  ve- 
nire from  which  he  is  to  select  a  jury  in  this  ca'se,  and 
canse  the  clerk  of  said  court  to  immediately  make  out  a 
list  of  the  50  names  and  issue  an  order  to  the  sheriff  and 
serve  the  same  on  the  defendant,  and  because  the  presid- 
ing judge  did  draw  from  the  1k)x  50  perscms  as  a  spwial 
venire  to  try  defendant's  case,  and  caused  the  clerk  of 
said  court  to  place  the  50  names  so  drawn  in  an  envelope 
and  seal  the  same  and  put  it  in  his  pocket,  and  did  not 
immediately  make  out  a  list  of  said  names,  but  took  the 
said  names  away  and  four  hours  afterwards  made  out 
the  list ;  because  tlie  said  judge  did  not  call  out  the 
names  so  drawn  to  serve  as  a  special  venire  in  open  court, 
and  did  not  cause  the  clerk  in  the  presence  of  the  court 
and  in  open  court  to  make  out  a  list,  but  let  him  seal  the 
same  up  and  take  it  away  in  his  pocket ;  because  the  reg- 
ular list  of  the  regular  venire  drawn  and  summoneil  to 
serve  during  the  second  week  of  said  term  of  said  court 
was  not  served  on  this  defendant,  in  that  O.  (\  Caxton 
was  drawn  and  summoned  as  a  regular  juror,  and  no  snch 
man  was  drawn  and  summoned  to  appear  and  serve  as 
a  juror  for  said  second  week,  but  that  (\  (\  (Vixton  was 
summoned  to  serve  as  a  juror,  whi^n  there  is  no  such 
man  in  Covington  county,  but  C.  C.  Croxton  answered 
to  the  name  of  C,  i\  Caxton,  and  said  Croxton  was  placed 
on  the  regular  panel  of  the  jurors,  but  was  not  serviMi 
on  the  defendant,  and  In^cause  V.  M.  ITayes  was  draw^i 
as  a  juror  on  the  regular  panel,  and  there  was  no  such 
man  on  the  regular  panel  or  served  on  the  dc^fendant  l»nt 
W.  V.  Hayes  was  put  on  the  regular  panel  and  not  served 
on  defendant."  The  court  overruled  this  motion.  The 
motion  was  afterwards  amended,  but  was  practically  the 
same  motion  amplified.  The  court,  l)eing  satisfied 
fi'om  the  evidence  that  there  was  a  mistake  in  the  names, 
of  the  two  jurors,  ITayes  and  Caxton,  and  that  there  wr»re 
no  such  persons  living  in  Covington  county,  directed  that 
those  two  names  be  discarded,  and  ordered  the  sheriff 
to  summon  two  qualiiiwl  citizens  of  the  county  to  nerve 
in  their  stead.  The  sheriiT  complied  by  summoning  C.  C 
Croxton  and  W.  V.  Hayes,  who  were  placed  on  the  regu- 
lar panel  and  qualified  as  jurors. 
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It  appears  from  the  evidence  that  Hammond  was  mar- 
shal of  the  town  of  Florala,  and  shot  and  killed  Bud 
Tucker  on  the  streets  of  said  city  with  a  gun  ,and  fired 
at  Jim  Tucker,  a  brother  of  Bud.  The  other  facts  sufiic- 
iently  appear  in  the  opinion. 

There  were  numerous  charges  requested  bv  the  de- 
fendant, some  of  which  were  given  and  64  of  which  were 
refused.  Tho/se  refuscnl  and  criticise<l  ai'e  as  follows: 
(55)  "If  in  this  case  the  jury  do  not,  upon  a  considera- 
tion of  all  the  evidence,  believe  the  witness  Jim  Johnson 
made  the  statements  which  the  witness  Lawrence  t(?sti- 
fied  Johnson  did  make  to  him,  then  Johnson  is  not  im- 
peached. (58  "If  any  of  the  state's  witnesses  have  exhib- 
ited malice  agAinst  the  defendant  or  anger,  or  have  tes- 
tified to  (contradictory  statements  and  thereby  satisfied 
the  jury  that  they  have  not  testified  truly  ,and  are  not 
worthy  of  helief,  and  the  jury  think  their  testimony  on 
these  accounts  should  1k»  discarded,  they  may  disca»'d  it 
altogether."  (64)  "If  upon  all  the  evidence  the  jury  be- 
lieve that  the  testimony  as  to  the  good  character  of  'he 
witnesses  Jin  Johnscm  and  Bryant  is  sufficient  to  <»ver- 
c(;me  the  impeaching  testimony  against  these,  if  thi^re 
is  impeach(Hl  testimony,  they  should  weigh  their  testi- 
mony in  the  light  of  this  proof  of  good  character  along 
with  all  the  other  evidence  in  the  case." 

The  c(mrt  gave  at  the  recpiest  of  the  solicitor  the  fol- 
lowing charges:  "(A)  The  court  further  charges  (he 
jury  that  they  must  consider  the  testimony  of  Abb  Ham- 
mond, the  defendant,  in  the  light  of  the  Intercast  he  has 
in  the  pr(;secutiou.  (B)  The  court  further  charges  the 
jury  that  all  the  charges  read  by  defendant's  counsel  lo 
not  in  any  way  conflict  with,  but  are  in  harmony  with, 
the  charge  given  by  the  court,  and  they  should  not  con- 
sider them  to  the  exclusion  of  the  charge  of  the  court, 
because  the  written  charges  are  only  a  different  way  of 
expressing  the  law.  (C)  The  court  further  charges  the 
jury  that  it  makes  no  difference  in  what  language  the 
definition  of  a  reasonable  doubt  is  clothed.  When  it  is 
boiled  down  and  brought  to  its  last  analysis,  it  means 
no  more  nor  less  than  a  doubt  growing  up  out  of  all  the 
evidence  in  the  case  for  which  you  can  give  a  reason,  as 
contradistinguished  from  a  mere  possibility." 
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(\  E.  Reid,  M.  Kollie,  and  Stallinos,  Nesmith  & 
Drexnen,  for  appellant. — The  record  fails  to  disclose 
that  the  defendant  was  ever  in  court  after  his  arraii^n- 
nient  and  the  day  set  for  his  trial.  This  is  fatal  to  ^he 
judgment  of  conviction. — EUzas  Case,  39  Ala.  696;  a9///- 
renter's  Ca.^e.  71  Ala.  17;  i^picer's  Case,  69  Ala.  159; 
Jones'  Case,  97  Ala.  77;  WaHer's  Case,  40  Ala.  332. 

The  venire  should  have  bwn  quashed  for  the  reasons 
pointed  out  in  the  motion. — Smith's  Ca«e,  133  Ala.  73; 
Ki/au's  Case,  100  Ala.  108;  Thomas'  Case,  94  Ala.  74. 
The  threats  were  admissible. — Green's  Case,  69  Ala.  9; 
Gaford's  Case,  122  Ala.  64 ;  Robert's  Case,  68  Ala.  164. 

The  court  erred  in  refusing:  to  allow  defendant  to  show 
the  character  of  deceased  as  a  turbulent,  dangerous  and 
bloodthirsty  man. — Greeu  r.  State,  39  So.  Rep.  365;  Rob- 
erts' Case,  supra.  The  court  erred  in  declining  to  allow 
(Hbson  to  testify  as  to  what  happened  at  Tucker's  hou^^e 
just  before  he  started  for  Florala. — Burton's  Case,  115 
Ala.  10;  Pitts  r.  Rurrourfhs,  6  Ala,  733.  The  court  erred 
in  permitting  Avitness(*s  Johnson  and  Bryant  to  be  re- 
called.— Bell  r.  Burke,  46  Ala.  261.  The  court  erred  in 
overruling  defendant's  objection  to  the  question  ]>ro- 
pounded  to  the  witness  Tucker  as  to  what  happened  in 
Holley's  restaurant. 

Charges  37,  38  and  48  should  have  l)een  given. — Grpod- 
infix's  Case,  102  Ala.  87.  Charge  41  should  have  bo<^n 
given. — Bronni's  Case,  118  Ala.  Ill;  Pieken's  Ca^fe,  115 
Ala.  42;  Brown's  Case,  108  Ala.  18;  Burt<m's  Case,  107 
Ala.  108.  Charge  59  sh(mld  have  been  given. — Pitts' 
Case,  140  Ala.  70;  Burton  s  Case,  115  Ala.  1 ;  Fraz'iet^s 
Case,  93  Ala.  45.  (^harge  64  was  good  and  its  refusal 
error. — Bijer's  Case,  105  Ala.  40;  MitehelVs  Case,  94  Ala. 
73.  Charge  53  was  ?,ooi\.—MitrheU's  Case,  129  Ala.  23. 
enlarge  58  was  g(HHl.— />.  rf  R,  R,  Co,  r.  Teqnor,  126  Ala, 
593 ;  Drum  r.  Harrison ,  83  Ala.  384. 

Masse Y  Wilson,  Attorney  General,  for  State. — The  re- 
cord sufficiently  shows  the  presence  of  the  accused,  and 
if  it  does  not,  the  l)ill  of  excei)tions  sufficiently  show**  it. 
— Bradford  v.  Boozer,  139  Ala.  506;  McLendon  i\  Grice, 
119  Ala.  513. 


Digitized  by 


Google 


1*7 1  OP  ALABAMA.  85 

[Hammond  v.  The  State.] 

The  court  complied  with  section  5004  in  drawing  the 
jury,  and  if  any  errors  were  committed  they  were  cured 
by  section  5007.— .If art iw  v.  State,  40  Ala.  275. 

As  part  of  the  res  gestae  the  court  properly  permitted 
evidence  of  the  shooting  of  other  persons  by  the  defend- 
ant.—Seawj^  r.  State,  84  Ala.  410 ;  Plant  v.  State,  140 
Ala.  52.  The  details  of  the  charges  against  deceased  were 
inadmissible. — Varden  v.  State,  84  Ala.  417;  Gordon  v. 
State,  140  Ala. -29.  What  occurred  between  defendant 
and  deceased  on  Monday  w^as  not  admissible. — Gordcm  i>. 
State,  supra;  Varden  v.  State,  supra;  Hwrkness  v.  State^ 
129  Ala.  71.  Threats  alleged  to  have  been  made  by  de- 
ceased were  not  admissible. — Johnson  v.  State,  136  Ala. 
76;  Oilmore  v.  State,  141  Ala.  51.  The  charges  against 
deceased  were  all  misdemeanors  and  the  authority  of  the 
officer  to  arrest  and  sh(K)t  a  person  so  charged  is  defined 
in  Handley  v.  State,  96  Ala.  48.  It  was  within  the  dis- 
cretion of  the  court  to  allow  the  witnesses  Johnson  avid 
Bryant  to  l)e  rec»alled  for  the  purpose  of  impeachment. — 
Braham  v.State,  38  So.  Rep.  919. 

All  of  the  special  charges  might  have  been  refu8e<l  to 
defendant  on  the  ground  that  under  the  uncontradicted 
evidence  he  w^as  guilty  of  murder. — Teague  v.  State,  120 
Ala.  309;  Gilmore  i\  State,  141  Ala.  51.  But  all  the 
charges  were  bad.  ('harges  37,  38,  46  and  48,  were  bad 
on  the  authority  of  Mitclwll  i\  State,  133  Ala.  65;  Plant 
r.  State,  supra,  ('barges  39,  40,  44,  45,  57  and  61  were 
properly  refused. — Reese  v.  State,  135  Ala.  13 ;  Handley 
v.  State,  96  Ala.  48.  (Charges  41  and  62  were  mere  argu- 
ments.—lYenV/r  r.  State,  123  Ala.  99fl  (Miarges  43,  42,  52 
and  64  were  arguments  also. — Hussey  v.  State,  86  Ala. 
34.  Charge  49  was  had,— Mann  r.  State,  134  Ala.  1. 
(•harge  50  was  misleading. — Wils<m  r.  State,  140  Ala. 
52.  Charges  51  and  53  were  bad. — Mann  p.  State,  supra. 
Charges  54,  56  and  53  were  bad. — Teague  i\  State,  144 
Ala.  42;  Hussey  r.  State,  supra.  Charges  58  and  51)  w<»ro 
bad.— B?-o*rw  r.  State,  38  So.  Rep.  268.  (Miarge  60  wiis 
properly  refused. — lAner  r.  State,  124  Ala.  4;  Winter  r. 
State,  133  Ala.  176.  Charge  A  given  for  the  state  was 
proper. — Smith  v.  State,  118  Ala.  117.  Charge  C  was 
also  properly  given. — Caddell  i\  State,  136  Ala.  9. 
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DENSON,  J. — ^Abb  Hammond  was  convicted  in  Cov- 
ington circuit  court  of  murder  in  the  first  degree  and 
sentenced  to  imprisonment  in  the  penitentiary  for  life. 
From  the  judgment  of  cemviction  the  defendant  has  ap- 
pealed. 

Tlie  motion  to  quash  the  venire  was  pi*operly  over- 
ruled. Section  5004  of  the  code  of  1896  does  not  require 
that  the  presiding  judge  shall  announce  the  names  of 
the  jurors  as  they  are  drawn  from  the  box;  and  while 
we  think  it  is  better  practice  for  the  clerk  to  make  a  list 
of  the  names  immediately  as  they  are  drawn  from  the 
box  by  the  presiding  judge,  it  is  unnecessary  in  this  in- 
stance for  us  to  decide  that  the  statute  is  mandatory  in 
this  respect,  as  the  bill  of  exceptions  affirmatively  shows 
that  the  list  that  was  made  by  the  clerk  was  composed  of 
the  identical  names  that  were  drawn  by  the  presiding 
judge  and  placed  in  the  envelope  by  the  clerk,  and,  fur- 
ther, that  the  names  served  on  the  defendant  were 
copies  of  the  names  on  the  list  so  made  out,  so  that  we 
are  satisfied  no  injury  could  possibly  have  resulted  from 
the  manner  in  which  the  names  of  the  jurors  were  drawn 
and  disposed  of,  nor  from  the  delay  of  the  clerk  in  mak- 
ing the  list. — Code  1896,  §  4333.  It  is  shown  that  a  copy 
of  the  names  of  the  jurors  was  served  on  the  defendant 
one  entire  day  Ix^fore  the  day  fixed  for  the  trial.  This 
was  a  compliance  with  the  law\ 

Evidently  there  was  a  mistake  in  the  names  of  the 
jurors  Croxton  and  Hayes;  but  it  is  statutory,  and  has 
been  many  times  decided  by  this  court  that  this  furnishes 
no  ground  for  quashing  the  venire. — Code  1896,  §  5007 ; 
KimhreVs  Case,  130  Ala.  40,  30  South.  454;  Longmire\s 
Case,  130  Ala.  66,  30  South.  413.  The  court  conformed 
to  the  statute  in  discarding  the  names  of  the  two  jurors 
and  ordering  two  others  to  be  summoned. — Code  1896, 
§  5007. 

The  exceptions  to  the  ruling  of  the  court  on  the  admis- 
sibility of  evidence  are  numerous.  The  sixth,  seventh, 
eighth,  and  ninth  relate  to  the  ruling  permitting  the 
state  to  prove  that  immediately  after  shooting  the  de- 
ceased the  defendant  shot  the  J)rother  of  the  deceased. 
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In  this  there  is  no  error.  Shooting  the  brother  was  a 
part  of  the  res  gestae. — Seams'  Case,  84  Ala.  410,  4 
South.  521;  (Smith's  Case,  88  Ala.  73,  7  South.  52; 
Pla7irs  Case,  140  Ala.  52,  37  South.  159.  Evidence  that 
some  of  the  shot  from  the  gun  passe*d  through  the  wit- 
ness' clothing  was  also  of  the  res  gestae  and  admissible. 
The  court  properly  limited  the  defendant  to  proof  of 
the  charges  against  the  deceased  for  violation  of  the  or- 
dinances of  the  town.  Details  of  the  acts  and  conduct 
on  the  part  of  the  deceased  upon  which  the  charges  were 
based  were  incompetent  and  inadmissible. — Cardenas 
Case,  84  Ala.  417,  4  South.  823;  Gordon's  Case,  140  Ala. 
29,  36  South.  1009;  Harkness'  Case,  129  Ala.  71,  30 
South.  73.  Moreover,  the  proof  was  without  conflict 
that  the  deceased  was  carrying  a  concealed  weapon  and 
that  the  defendant  saw  the  deceased  when  he  concealed 
it — that  the  offense  of  carrying  a  concealed  weapon  was 
committed  in  defendant's  presence;  and  the  defendant 
testified  that  he  went  up  to  arrest  deceased  for  carrying 
the  pistol  concealed  at  that  time,  and  for  "other  things'' 
before.  So  defendant  had  the  Ix^nefit  of  the  evidence 
that  he  was  an  officer  and  attempting  to  arrest  the  de- 
ceased for  an  offense  that  was  committed  in  his  presence. 
The  defendant  was  a  policeman  at  the  time  the  killing 
occurred,  and  as  such  he  had  the  authority,  and  it  was 
his  duty,  to  arrest  persons  for  violations  of  the  ordi- 
nances of  the  town ;  and  this  he  could  do  w  ithout  war- 
rant if  the  offense  was  committed  in  his  presence.  To 
submit  to  an  arrest  under  such  circumstances  was  the 
correlative  duty  of  the  deceased.  In  Russell  on  Crimes 
it  is  stated:  "In  all  cases,  whether  civil  or  criminal, 
where  persims  have  authority  to  arrest  or  imprison,  and 
using  the  proper  means  for  that  jiurpose,  are  i^^sisted  in 
so  doing,  they  may  repel  force  with  force,  and  need  not 
give  l>ack ;  and  if  the  party  making  resistance  is  unavoid- 
ably killed  in  the  struggle,  the  homicide  is  justifiable.'' 
— 1  Russell  on  CYimes,  6()5;  Clements'  Case,  50  Ala.  117. 
"Social  order  and  political  government  are  dependent 
npon  the  observance  of  law  by  the  citizen.  The  man- 
dates of  the  law  are  executed  by  officers  jirovided  for 
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such  purposes,  and  such  officers  are  clothed  by  the  law 
with  the  authority  necessary  to  execute  its  mandates, 
and  it  affords  them  all  the  protection  possible  in  the 
rightful  performance  of  the  duties  imposed." 

There  are  two  theories  of  the  prosecuticm  in  this  case. 
The  first  is  that  the  defendant  of  his  own  malice,  and 
not  in  the  discharge  of  his  duty,  killed  the  deceased  to 
avenge  a  personal  grievance.  Tlie  s^^ond  is  that,  if  he 
was  in  good  faith,  attempting  or  intending  to  arrest 
the  deceased,  the  circumstances  did  not  authorize  the 
use  of  the  force  employed.  We  think  the  evidence  af- 
forded an  inference  of  the  correctness  of  these  theories. 
At  the  same  time,  the  defendant's  insistance  on  the  trial 
was,  and  is  here,  that  in  good  faith  he  wiis,  with  kn(»wl- 
edge  on  the  part  of  the  dece^ased  that  he  wai?  a  police- 
man, attempting  to  arrest  the  deceased  and  have  him 
make  bond  for  an  offense  or  offenses  in  violation  of  tlie 
ordinances  of  the  town  committed  in  his  presence.  If 
the  defendant  was  in  good  faith  attempting  to  arrest 
the  deceased,  and  if  deceased  was  armed  with  a  pistol 
and  at  the  time  of  the  attempted  arrest  he  manifested 
an  intention  to  resist  the  arrest,  and  committed  an  overt 
act  which  manifested  an  intent  to  immediately  use  the 
pistol  under  such  circumstances  as  were  sufficient  to 
create  in  the  mind  of  a  reasonable  man,  and  if  they  did 
create  in  the  mind  of  the  defendant  an  honest  belief  that 
the  decease<l  was  going  to  draw  the  weapon  and  imme- 
diately Hre  on  him  in  resistance  of  arrest,  then  the  de- 
fendant was  justified  in  firing  first. — i\  *S.  i\  Rice,  27 
Fed.  Cas.  795,  No.  16,153;  Admus'  ('(m\  72  Ga.  85;  Boy- 
kin's  Ca.^e,  22  Colo.  496,  45  Pac.  419;  Morton  v.  Brad- 
ley,  30  Ala.  683. 

ITpon  consideration  of  the  evidence  we  think,  and 
hold,  that  there  was  seme  evidence  which  tends  to  sup- 
port the  defendant's  theory,  its  weight,  of  course,  was  a 
question  for  the  determination  of  the  jury.  Upcm  these 
considerations  we  hold  that  the  c<mrt  erred  in  de(*lining 
to  allow  evidence  of  threats  made  by  the  d(*ceased 
against  the  defendant  and  in  declining  to  allow  evi- 
dence tending  to  show  that  the  dcH:-eased  was  a  turbu- 
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lent  dan  onerous  and  bloodthirsty  character. — Green' h 
Case,  69  Ala.  6;  Koherfs  Vase,  68  Ala.  156;  Metjers' 
Case,  62  Ala.  599;  Burns'  Case,  49  Ala.  370;  Jones' 
Case,  116  Ala.  468,  23  South.  135;  Ga ford's  Case /122 
Ala.  54,  25  South.  10;  tftorey's  Case,  71  Ala.  329. 

It  was  within  the  irreviaable  discretion  of  the  court 
to  allow  the  solicitor  to  recall  witnesses  for  the  defend- 
ant for  the  purpose  of  laying  a  predicate  for  their  im- 
peachment by  proof  of  contradictory  statements;  and 
by  calling  them  the  state  did  not,  as  is  insisted  by  the 
appellant,  make  them  its  witnesses. — Jones'  Case,  115 
Ala.  67,  22  South.  566;  Diidleij's  Case,  121  Ala.  4,  25 
South.  742;  Thomas'  Case,  100  Ala.  53,  14  South.  621; 
Thompsons  Case,  100  Ala.  70,  14  South.  878;  Brahnni's 
Case,  (Ala.)  38  S<mth.  919. 

If  a  \vitn(*ss  answers  a  (juestion,  and  the  answer  is 
responsive,  the  party  asking  the  question  has  no 
right  to  have  the  answer  excluded.  To  acknowledge 
such  right  would  be  allowing  the  party  to  experiment. 
—ToUver's  Case,  94  Ala.  Ill,  10  South.  428.  In  allow- 
ing Bart  Tucker  to  testify  that  Holley  testified  that,  "if 
said  Tucker  had  exchanged  pistols  at  his  restaurant,  he 
(Holley)  would  have  seen  it,"  the  court  erred.  Such 
evidence  was  a  mere  conclusion  of  the  witness  Hollev. — 
Reeres'  Case,  96  Ala,  33,  11  South.  296;  E,  T.,  Y,  &  G, 
/?.  /?.  Co,  r.  Watson,  90  Ala.  41, -7  South.  813;  Fergu- 
son's Case,  134  Ala.  63,  32  South.  760. 

In  this  case  100  written  charges  were  requested  by 
the  defendant,  (^ar^eful  c(msideration  of  the  case  will 
reveal  to  any  reasonable  man  an  entire  lack  of  ne(*es- 
sity  for  this  number  of  charges  Inking  flooded  on  the  pre- 
siding judge  and  on  this  court  for  review.  Every  pro- 
positi(m  in  the  case,  we  do  not  hesitate  to  say,  could 
have  been  presented  and  covered  by  a  dozen  written 
charges.  Then  why  so  many  written  recpiests?  Thirty- 
six  oJF  the  100  charges  reciuestc^i  were  given  and  (54  were 
refused.  We  shall  not  criticist^  the  refused  charges  in 
detail.  To  do  so  wcmld  be  lK)th  unprofitable  and  a  use- 
less consumption  of  time.  Of  the  refused  charges, 
those  numbered  55,  58  and  64  assert  correct  proi)osi- 
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tions  and  should  have  been  given.  They  fall  within  the 
exception  to  the  rule  against  giving  undue  prominence 
to  particular  parts  of  the  evidence  and  the  rule  that 
charges  should  not  be  argunientativa — Hale's  Vase,  122 
Ala.  85,  26  South.  236;  Pem/^5  Case,  78  Ala.  22;  Smith's 
Case,  88  Ala.  73,  7  South.  52;  Roberts'  Case,  122  Ala.  47, 
25  South.  238. 

As  has  been  intimated  in  a  previous  paragraph  in  this 
opinion,  there  is  a  tendency  of  the  evidence  to  the  effect 
that  the  defendant  approached  the  deceased  under  the 
guise  of  making  an  arrest  and  killed-  him  for  the  pur- 
pose of  wreaking  vengeance  on  him;  in  other  words, 
that  the  insistance  that  the  defendant  approached  th(» 
deceased  for  the  purpose  of  making  a  legal  arrest  is  an 
afterthought — a  mere  pretense.  In  the  light  of  the  ten- 
dency of  the  evidence,  those  charges  refused  to  the  de- 
fendant which  sought  to  invoke  the  doctrine  of  freedom 
from  fault,  of  which  No.  39  is  an  example,  are  bad.  If 
for  no  other  reason,  they  fail  to  hypothesize  good  faith 
on  the  part  of  the  defendant  in  carrying  the  gun.  Cer- 
tainly, if  the  defendant  was  approaching  the  deceased, 
not  having  a  purpose  in  good  faith  to  arrest  the  de- 
cc^dsed,  but  for  the  purpose  of  engaging  in  a  diflficulty 
with  him,  he  was  not  without  fault. — Reese's  Case,  135 
Ala.  13,  33  South.  672;  ]\Vt/c//\s  Case,  20  Iowa,  108; 
Benhaw's  Case,  23  Iowa,  154,  92  Am.  Dec.  416.  All 
other  refused  (*harges  were  properly  ref Ased.  Some  of 
them  if  not  inherently  bad,  were  substantially  dupli- 
cates of  clmrges  which  the  record  shows  were  given  for 
the  defendant,  while  the  othei*s  were  vicious  in  one  or 
moi'e  particulars. 

In  giving  charge  A  for  the  state  the  court  committed 
no  in'YOw—Will'his  Case,  98  Ala.  6,  13  Scmth.  312; 
Norris's  Case,  87  Ala.  85,  6  South.  371;  Smith's  Casr, 
118  Ala.  117,  24  South.  55. 

The  oral  charge  of  the  cimit  is  not  set  out.  There- 
fore we  are  not  in  positicm  to  determine  the  correctness 
or  not  of  charge  B,  given  at  the  request  of  the  state; 
but,  in  the  present  state  of  the  record  Ave  will  presume 
in  favor  of  the  court,  that  the  charges  given  for  the 
defendant  were  not  in  conflict  with  the  oral  charge. 
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Charge  C,  given  for  the  state,  was  calculated  to  mis- 
lead and  confuse  the  jury,  and,  while  it  is  the  better 
prac»tice  to  refuse  such  charges,  yet  the  giving  of  the 
charge  does  not  constitute  reversible  error. — ViuUMVh 
Case,  136  Ala.  9,  34  South.  191,  and  cases  there  cited. 

It  has  been  strenuously  urged  by  counsel  for  the  ap- 
pellant that  tlie  record  proper  fails  to  show  the  presence 
of  the  defendant  when  the  verdict  of  the  jury  was  re- 
ceived. While,  on  account  of  reversible  errors  found 
in  the  record,  it  is  not  necessary  for  us  to  determine  thi:^ 
question,  we  suggest  that  it  is  just  as  easy  for  the  clerk 
to  make  the  record  show  by  direct  recitals  the  presence 
of  the  defendant  during  the  entire  trial  as  it  is  to  leave 
such  important  features  to  rest  in  inference,  and  more 
care  should  be  taken  in  this  respect  by  those  wiio  write 
and  supervise  minute  entries. 

For  the  errors  pointed  out,  the  judgment  appealed 
from  is  reversed,  and  the  cause  remanded. 

Wkakley,  C.  J.,  and  Haralson  and  Dowdell^  JJ., 
concur. 


Dixon  V.  The  State. 

Incest. 

(Decided  June  30,  1906.    41  So.  Rep.  734.) 

Incest;  Indictment. — An  indictment  charging  that,  D.  a  man, 
being  the  father  of  C.  D.,  a  girl,  and  within  the  (prohibited) 
degree  of  consanguinity,  etc.,  did  have  sexual  Intercourse  with 
said  C.  D.,  wjis  not  subject  to  demurrer  for  failing  to  charge 
that  C.  D.  was  a  woman;  that  is,  a  female  at  the  age  of  pu- 
berty; charging,  as  it  does,  that  she  was  a  girl  Is  sufficient. 

Same;  Elements. — ^The  crime  of  incest  may  be  committed,  so  far 
as  the  man  is  c*oncerned,  with  a  female  not  arrived  at  the  age 
of  puberty. 

Appeal  from  C'cmecuh  C'ircuit  Court. 
Heard  before  Hon.  J.  C.  Richardson. 


Digitized  by 


Google 


92  SUPREME  COURT  t^*^ 

[Dixon  V.  The  State.] 

John  Dixon  was  oonviete<l  of  incest,  and  appeals. 
The  facts  sufficiently  appear  in  the  opinion. 

E.  E.  Newton,  for  appellant. — The  indictment  is  not 
sufficient.  A  girl  is  not  a  woman.  A  woman  is  a  female 
past  age  of  puberty. — Words  &  Phrases,  Vol.  8,  p.  7513; 
Blackburn  i\  ^taie,  28  Ohio  St.  110. 

Incest  is  of  purely  statutory  origin. — 10  A.  &  E.  Ency. 
Law,  p.  335.  The  words  of  the  statute  must  be  strictly 
followed  therefore,  in  an  indictment  charging  this 
offenw\ — Sparrenbnrger  i\  Htate,  53  Ala.  481. 

Massey  Wii^ON,  Attorney  General,  for  State. — No 
brief  came  to  the  reporter. 

HARALSON,  J.— The  statute  against  incest  is :  "If 
any  man  and  woman"  (within  the  prohibited  degrees), 
have  sexual  intercourse  together,  etc.,  they  must  on  con- 
viction be  punished  as  herein  prescribed. — C^ode  1896, 
§  4889.  The  indictment  charges  that  "John  Dixon,  a 
nmn,  being  the  father  of  Callie  Dixon,  a  girl,  and  with- 
in the  (prohibited)  de^ee  of  consanguinity,  etc.,  did 
have  sexual  intercourse  with  the  said  Callie  Dixon/' 
etc.  There  was  a  demurrer  to  the  indictment  in  sub- 
stance that  it  does  not  charge  that  the  defendant  had 
sexual  intercourse  with  a  woman;  did  not  aver  that  Cal- 
lie Dixon  was  a  woman,  nor  did  it  state  her  age,  weth- 
er under  or  over  ten  years,  etc. 

The  ccmtention  of  the  defendant  is,  that  the  indict- 
ment is  defective  in  the  use  of  the  word  "girl,"  instead 
of  the  word  "woman ;"  that  the  term  "woman",  is  a 
female  who  has  passed  the  age  of  puberty,  while  a  girl 
may  not  have  pasvsed  that  age. 

This  distinction  is  without  f<u*ce,  unless  the  crime  of 
incest  cannot  be  committed  with  a  female  who  has  not 
passed  the  iVf^e  of  pul)erty.  We  apprehend  that  the  of- 
fense may  be  committed,  at  least  by  the  man,  on  a  fe- 
male within  the  prohibited  degree,  without  respect  to 
her  age. 

An  indictment,  alleged  :  "Walter  Butler  did  assault 
Delia  McCall,  a  woman,  with  the  intent  forcibly  to  rav- 
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ish  her."  The  proof  showed,  that  Delia  McCall  was  a 
girl,  eleven  years  of  age.  The  defendant  was  convicted 
and  this  court  held,  that  there  was  no  variance  for  that, 
between  the  allegations  and  proof.  The  defendant  ask- 
ed the  charge:  "Unless  the  jury  believe  from  the  evi- 
dence that  Delia  McCall  had  reached  the  age  of  puberty 
there  can  be  no  conviction  in  this  case,"  which  charge 
was  refused,  and  as  held  bv  us,  properlv  so. — Butler  r, 
State.  120  Ala.  668,  25  South.  1024. 

In  King  t\f^tate,  120  Ala.  332,  25  South.  178,  the  in- 
dictment was  in  Code  form,  except  in  the  substitution 
of  the  words  "a  girl  under  the  age  of  ten  years"  for  the 
word  "Av<mian,"  used  in  form  12  ch-irgin<x  an  assault  on 
a  woman  with  intent  forcibly  to  ravish  her,  and  it  was 
held,  that  it  suflBciently  charged  an  otTense  under  section 
4346  of  the  ('ode  of  1896,  making  it  an  offense  to  commit 
"an  assault  on  another,"  with  intent  to  ravish.  The  rlis- 
tinction  attempted  to  be  drawn  is  too  technical  to  W 
meritorious. 

No  other  error  is  raised  and  insisted  on  in  tlie  record. 
The  demurrer  was  properly  overruled. 

Affirmed. 

Weakley,  C.  J.,  and  Dowdrll  and  Denson.  JJ.,  con- 
cur. 


Nathan  Knigrht  v.  The  State. 

Seduction. 
(Decided  July  6,  1906.    41  So.  Rep.  850.) 

Seduction ;  Evidence ;  Consent. — Where  the  act  of  Intercourse  was 
net  shown  to  have  been  consummated  between  prosecutrix  and 
the  witness,  evidence  that  the  prosecutrix  consented  to  have 
intercourse  with  the  witness,  was  immaterial. 

Same;  Impeacfimient  of  Prosecutrix;  Rebuttal. — Evidence  as  to 
the  general  character  of  the  prosecutrix  for  virtue  and  chas- 
tity is  admissible  to  rebut  evidence  offered  to  impeach  her 
chastity. 
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3.     Seduction;  Jury  Question, — Whether  the  act  of  intercourse  was 
the  result  of  fcrce  or  of  seduction  is  a  question  for  the  jury. 

Appeal  from  Pike  Circuit  Court. 

Heard  l>efore  Hon.  H.  A.  Pearce. 

The  evidence  tended  to  show  that  accused  and  pro8o- 
cutrix  were  engacrcnl,  and  had  been  engaged  for  some 
time  before  tlie  alleged  act  of  intercourse  was  had,  ind 
that  consent  was  obtaimnl  by  means  of  promise  of  mar- 
riage, l^rosecutrix  stated  tliat  she  did  not  consent  to 
the  act,  but  that  defendant  took  her  in  his  arms,  and 
without  lier  consent  and  against  her  will  and  by  force 
had  intercourse  with  her.  The  defendant  requested  the 
court  to  charge  the  jury  as  follows:  "The  jury  cannot 
convict  the  defendant  in  this  case,  because  Miss  Carri" 
(ireen  testified  that  the  first  act  of  intercourse  with  de- 
fendant was  accomplished  l>y  force  and  against  her 
will.''  The  cimrt  declined  to  give  it.  Defendant  was  sen- 
tenced to  the  penitentiary  for  a  period  of  ten  years. 

No  counsel  marked  for  appellant. 

^Iassey  Wilson,  Attorney-Oeneral,  for  State. — The 
act  not  shown  to  liave  been  consumated,  the  fact  that 
prosecutrix  agreed  to  have  intercourse  with  Windham, 
was  immaterial  as  affecting  her  credibility.  Evidence 
of  the  woman's  character  for  virtue  and  chastity  was  ad- 
missible.—N//n7/?  r.  State,  107  Ala.  139;  Huthrr  r.  *SVf/^f, 
118  Ala.  88. 

HOIPSON,  J. — The  def(^ndant  in  this  case  Avas  con- 
victed of  the  crime  of  seduction.  The  exception  to  the 
question  to  llie  witness  Windham  as  to  whether  the 
prosecutrix  had  ever  consented  to  have  sexual  inter 
course  with  him  was  properly  sustained ;  the  act  not 
having  been  consummated.  Evideiu-e  having  been  of- 
fercHl  tending  to  im])each  tlie  chastity  of  th(^  prosecutrix, 
it  was  proper  to  admit  testimony  as  to  Ium*  general  char- 
acter for  virtue  and  chastitv. — i<mith  r.  Ktatf\  107  Ala. 
139,  18  South.  306:  SNthr/r.  State,  118  Ala.  SS,  88,  24 
South.  43. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
the  general  charge  requested  in  favor  of  the  defendant. 
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Under  section  4972  of  the  Code  of  1896  the  case  was 
properlj'  triable  in  Pike  county,  and  there  was  evidenc^c 
to  justify  a  verdict  of  guilty. 

There  was  no  error  in  the  refusal  of  the  court  to  give 
charge  2,  requested  by  the  defendant.  The  prosecutrix, 
on  cross-examination,  described  how  the  act  was  accom- 
plished ;  and  it  was  for  the  jury  to  determine,  from  all 
the  evidence,  whether  the  prosecutrix  finally  yielded 
under  temptation,  or  otherwise,  as  mentioned  in  the 
statute.  In  addition,  this  matter  was  fullv  placed  he- 
fore  the  jury  in  the  most  favorable  light  to  the  defend- 
ant by  charges  given  by  the  court  at  the  re(]uest  of  de- 
fendant. 

The  judgment  of  the  court  is  affirmed. 

Weakley,  C.  J.,  and  Haralfon  and  Denr)n%  TJ.,  con- 
cur. 


Bradford  v.  The  State. 

Grand  Larceny, 
(Decided  June  7,  1906.    41  So.  462.) 

1.  Criminal  Law;  Evidence:  Res  Gestae;  Other  Offenses  Part  of 

Same  Transaction, — The  defendant  being  indicted  for  the  lar- 
ceny of  a  locket,  it  was  competent  to  show  that  defendant  was 
in  prosecutrix  room  and  remained  there  while  prosecutrix  was 
out,  and  that  on  her  return  defendant  was  gone  and  prosecu- 
trix pccket  book  containing  the  locket  and  some  money  wa3 
missing,  it  all  being  part  of  .the  same  transaction. 

2.  Same:  Subsequent  Incriminating  Circumstances;  Intent  to  Es- 

cape.— It  was  proper  to  admit  in  evidence  that  portion  of  de- 
fendant's letter  to  his  mother  in  which  he  said,  in  effect,  that 
they  intended  to  send  him  to  the  penitentiary,  but  it  would  not 
be  done,  as  he  intended  to  break  jail,  as  affording  an  inference 
that  it  was  inspired  by  conscicusness  of  guilt. 

Appeal  from  Montgomery  City  Court. 
Heard  before  Hon.  W.  H.  Thomas. 
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Defendant  was  indicted,  tried  and  coouvioted  of  the 
larceny  of  a  gold  locket  of  the  value  of  $50,  the  property 
of  another.  The  evidence  tended  to  show  that  the  de 
fendant  was  in  the  room  of  the  person  who  lost  the  lock 
et,  and  remained  there  while  such  person  was  out,  and 
that  on  returning  to  the  room  defendant  was  gone,  and 
a  pocketbook  with  the  locket  in  it  wjis  missing.  It  was 
afterwards  found  where  defendant  told  the  police  officer 
he  had  left  his  clothes  that  morning.  The  state  asked 
the  witness,  after  she  had  testified  that  she  had  a  pock- 
etbook on  tlie  dresser  in  her  room  with  some  money  and 
the  locket  in  it,  what  she  missed  from  her  room  that 
morning.  The  defendant  objected  to  the  (juestinn.  The 
court  overruled  the  objection,  and  permitted  the  witness 
to  answer :  "When  I  left  my  room,  there  was  a  pt)cket- 
book  with  a  locket  and  $10  in  money  in  it,  and  when  I 
returned  the  jxx'ketbook,  numey,  and  locket  were  miss- 
ing.'' Defendant  objet'ted  to  this  answer,  and  moved  to 
exclude  it,  which  was  overruled,  to  which  action  the  de- 
fendant excepted.  When  the  defendant  as  a  witness 
was  being  examined,  the  solicitor  asked  him  on  cross 
examination  if  he  did  not  write  a  certain  letter,  then 
shown  him,  to  his  mother.  The  defendant  objected  to 
this  (juestion,  but  the  court  overruled  the  objection,  and 
instructecl  the  witness  to  answer,  and  the  defendant  ex- 
cepted. The  witness  admitted  writing  the  letter,  and 
the  solicitor  oitered  in  evidence  a  porticm  of  the  letter, 
which  is  in  words  and  figures  as  follows :  "Alontgomerv, 
Ala.,  October  25,  '05.  My  Dear  Mother:  I  learned  to- 
day that  I  was  indicted,  and  now  I  know  that  they  in- 
tend to  railroad  me  to  the  i)enitentiary,  if  they  can ;  but 
they  wcm't,  for  I  am  going  out  of  this  jail,  dead  or  alive, 
if  I  have  to  kill  scmiebody  to  do  it.  If  I  *f:^i'i  away  safe, 
Tm  going  to  South  America,  and  I  will  write  you  when 
I  ^ot  there.  If  I  had  anybody  lu^re  to  get  me  a  file,  I 
could  get  out  of  here  at  night,  and  no  one  *vvould  know 
it ;  but  I  dcm't  know  any  one  here,  so  can't  get  one.  So 
I  will  have  to  take  my  only  chance  and  fight  for  it."  De- 
fendant objected  to  the  introducticm  of  the  letter.  The 
court  overruled  the  objection,  and  permitted  the  letter 
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to  go  to  the  jury.     The  defendant  was  convicted,  and 
sentenced  to  a  term  of  two  years  in  the  penitentiary. 

No  counsel  marked  for  appellant. 

Massey  Wilson,  Attorney  (reneral,  for  State. —  (No 
brief  came  to  the  Reporter. ) 

TYSON,  J. — The  taking  of  the  locket  and  money  con- 
stituted the  same  transaction.  It  was  therefore  compe- 
tent to  prove  the  taking  of  both,  although  only  the  lar- 
ceny of  the  locket  was  charged  in  the  indictment. — Ray 
r.  f^fatc.  126  Ala.  9,  28  South.  634. 

That  portion  of  the  letter  written  by  the  defendant, 
admitted  in  evidence,  afforded  an  inference  for  the  jury 
that  it  was  inspired  by  a  consciousness  of  guilt.  There 
was  no  error  in  the  ruling  of  the  court  on  this  point. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ., 
concur. 


Hargrove  v.  The  State. 

Burglary, 
(Decided  June  30,  1906.    41  So.  Rep.  972.) 

Criminal  Law;  Evidence;  Trailing  with.  Dogs. — Evidence  as  to  the 
trailing  of  defendant  by  dogs  was  admissible  where  it  was 
shown  that  the  person  in  charge  of  the  dogs  was  engaged  in 
the  business  of  trailing  persons  with  dogs;  that  the  dogs  used 
to  trail  defendant  were  trained  to  trail  human  beings;  that 
one  of  them  had  had  four  years  training;  that  the  other  had 
had  experience  also,  and  that  the  dogs  had  trailed  sixty  or 
seventy  persons  in  the  last  four  years. 

Same;  Tracks. — It  being  admitted  that  a  certain  pair  of  shoes  be- 
longed to  the  defendant,  and  that  he  wore  them  en  the  day 
of  the  night  of  the  burglary,  it  was  permissible  to  show  that 
the  shoes  were  obtained  from  defendant's  house  after  his  ar- 
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rest,  and  that  they  were  of  the  same  length  and  width  as  the 
tracks  found  near  the  place  where  the  burglary  was  commit- 
ted. 
3.  Same;  Affirmative  Instruction. — Where  the  evidence  affords  an  in- 
ference against  defendant's  innocence,  he  is  not  entitled  to 
the  general  affirmative  charge. 

Appeal  from  Limestone  Circuit  Court. 
Heard  l)efore  Hon.  I).  W.  Speake. 
Defendant  was  tried  and  convicted  of  burglary.    The 
facts  are  sufficiently  stated  in  the  opinicni  of  the  court. 

M.  K.  Clements,  for  appellant. — The  court  erred  in 
not  excluding  all  the  evidence  in  reference  to  trailing 
defendant  with  bloodhounds. — Hodijr  r.  Stat(\  98  Ala. 
10 iPedigo  i\  Commomrealth.  42  L.  R.  A.  432.  The  court 
erred  in  refusing  to  give  the  general  affirmative  charge 
requested  by  appellant. — Authorities,  supra. 

Massey  Wilson,  Attorney  (General,  for  State. —  (No 
brief  came  to  the  Reporter. ) 

DOWDELL,  J.— The  defendant  was  tried  and  con- 
victed on  an  indictment  charging  him  with  the  crime  of 
burglary. 

There  are  three  (piestiims  presented  for  our  considera- 
tion. The  first  is  on  the  action  of  the  trial  court  in  over- 
ruling  the  motion  of  the  defendant  to  exclude  "all  the 
evidence  of  the  witness,  Lee  Davidscm,  in  reference  to 
alleged  trailing  of  the  defendant  by  the  dogs.''  It  was 
shown  by  this  witness  that  he  owned  two  bloodhounds, 
and  "was  in  the  business  of  running  bloodhounds,  and 
that  the  two  dogs  were  trained  to  trail  human  beings. 
This  witness  further  testified  that  one  of  the  dogs  had 
had  four  years'  training,  and  that  the  other  dog  was  two 
years  old,  "and  had  experience  also,''  and  that  "these 
dogs  had  trailed  GO  or  70  persons  in  the  last  four  years." 
With  this  evidence  as  to  the  nature  and  training  of  the 
dogs,  the  testimony  of  this  witness  in  reference  to  the 
trailing  of  the  defendant  by  the  dogs,  was  competent  and 
admissible  under  the  ruling  in  the  case  of  Hodge  i\ 
State,  98  Ala.  10, 13  South.  385,  39  Am.  St.  Rep.  17.  See, 
also  Little  v.  State,  (Ala.)  39  South.  674. 


Digitized  by 


Google 


1*7 1  OP  ALABAMA.  99 

[Hargrove  v.  The  State.] 

The  second  question  is  on  the  action  of  the  court  in 
overruling  the  defendant's  motion  to  ^^exclude  the  evi- 
dence of  the  Avitness  I^abe  Westmoreland  in  reference  to 
the  tracks."  This  witness  testified  "that  he  got  a  pair  of 
shoes  at  the  house  of  the  defendant  the  night  that  the 
dogs  went  to  the  defendant's  house,  and  after  the  de- 
fendant was  arrested,  and  that  some  tracks  that  were 
found  near  Warten's  store  and  near  where  the  cash 
drawer  was  found,  were  the  same  length  and  width  as 
the  shoes  found  in  the  defendant's  house."  The  witness 
further  testified  "that  these  shoes  were  put  into  the 
tracks  found  in  the  rear  of  Warten's  lot,  where  the  cash 
drawer  was  rifled,  and  they  were  the  same  length  and 
width  as  these  tracks.''  The  defendant  admitted,  whf^.i 
being  examined  as  a  witness  in  his  own  behalf  on  the 
trial,  that  the  shoes  were  his,  and  that  he  wore  them  on 
the  day  of  the  night  of  the  burglary.  The  evidence  as 
to  the  tracks  was  competent  and  relevant,  and  the  court 
committed  no  error  in  overruling  the  motion  to  exclude. 
— Mayfield's  Digest,  vol.  1,  §  421  1-2,  p.  333. 

The  third  question  raised  is  based  on  the  refusal  of 
the  court  to  give  the  general  charge  requested  in  writ- 
ing to  find  in  favor  of  the  defendant.  It  has  often  been 
ruled  by  this  court  that  the  general  affirmative  charge 
cannot  be  given,  when  the  evidence  affords  inference 
adverse  to  the  party  reiiuesting  the  charge.  In  su<*li  a 
case  the  question  becomes  one  for  determination  by  the 
jury.  The  evidence  in  the  case  before  us  offered  infer- 
ence of  the  defendant's  guilt,  and  the  court,  therefore, 
properly  refused  the  charge.  AVe  find  no  error  in  the 
record  and  the  judgment  will  be  affirmed. 

Affirmed. 

Weakley^  C.  J.,  and  Haralson  and  Denson,  JJ., 
concur. 
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Peck  V.  The  State. 

Burglary, 
(Deciced  June  30,  1906.    41  So.  Rep.  759.) 

1.  Burglary;  Indictment;  Sufficiency. — The  Indictment  charged  that 

defendant,  with  intent  to  steal,  hroke  into  and  entered  a  build- 
ing, towit,  the  depot  of  the  Southern  Ry.  Co.,  etc.,  the  said 
depot  being  the  property  of  the  Southern  Ry.  Co.,  a  corpora- 
tion. The  demurrer  raises  the  question  of  the  proper  aver- 
ment of  corporate  character.  In  that  the  words  "a  corporation" 
do  not  follow  the  words  "Southern  Ry.  Co.",  where  first  used 
In  the  Indictment.  Held,  the  indictment  sufficiently  avers 
corporate  character,  the  last  clause  therein  supplying  the  omis- 
sion in  the  first  Instance. 

2.  Same;  Ownership. — Wh^re  the  ownership  of  the  building  broken 

and  entered  is  laid  in  the  person  having  the  possession  and 
occupancy  thereof,  it  is  sufficient,  in  an  indictment  for  bur- 
glary. 

3.  Criminal  Law:  Appeal;  Harmless  Error. — Possession  being  a  col- 

lective fact  to  which  a  witness  may  testify,  and  it  being 
shown  that  the  building  broken  and  entered  was  in  the  posses- 
sion of  the  Southern  Ry.  Co.,  if  it  was  error  to  permit  parol 
evidence  of  the  ownership  cf  the  building,  it  was  error  cured 
by  §  4333,  Code  cf  1896,  and  harmless. 

4.  Same;  Evidence;  Confessions ;    Admissibility. — The     defendant. 

while  in  the  custody  of  the  arresting  officer,  was  taken  into  a 
closed  room  by  such  officer  and  the  Justice  issuing  the  war- 
rant, just  before  entering  into  his  preliminary  examination, 
and  asked  by  the  justice  a  question  which  assumed  defendant's 
guilt.  The  evidence  further  tended  to  show  that  defendant  was 
a  weak  minded  person,  and  began  to  cry  when  the  question  as- 
suming his  guilt  was  put  to  him.  Held,  that  an  alleged  con- 
fession evoked  in  this  manner  was  inadmissible,  even  though 
it  was  shown  that  no  threats  were  made  or  promises  given  to 
induce  same. 

Appeal  from  Hale  Circuit  Court. 

Heard  before  Hon.  B.  M.  Miller. 

The  defendant  was  tried  and  convicted  for  burglar- 
izing the  depot  of  the  Southern  Railway.  The  facts  are 
sufficiently  stated  in  the  opinion  of  the  court. 


Digitized  by 


Google 


147.]  OP  ALABAMA.  101 

[Peck  V.  The  State.] 

Edward  de  Grapfenreid  and  R.  B.  Evans  for  appel- 
lant.— It  is  a  familiar  principle  that  if  an  indictment  is 
unnecessarily  particular  in  its  averments  the  averments 
which  are  unnecessary  must  be  proven  as  well  as  any 
other  allegation. — A.  &  E.  Ency.  Law,  p.  558.  The  testi- 
mony of  the  witness  Otts  shows  that  the  statement  of  the 
defendant  was  not  voluntarilv  made. — Lacey  v.  Htate^ 
58  Ala.  386;  Kelly  v.  State,  72*^ Ala.  244. 

The  absence  of  proof  tending  to  show  the  fact  of 
the  incorporation  of  the  Southern  Railway  Company, 
entitled  the  defendant,  to  the  affirmative  charge.  The 
statutes  dispensing  with  this  proof  in  this  case  is  uncon- 
stitutional, and  in  its  enactment  the  legislature  went 
beyond  its  legitimate  sphere. — United  States  v,  Klein, 
13  Wallace,  128. 

Massey  Wilson,  Attorney  General,  for  State. — The 
court  properly  overruled  the  demurrer  to  the  indict- 
ment. The  court  properly  permitted  the  witness  Craw- 
ford to  state  whose  property  the  building  was  and  in 
whose  possession  it  was. — Fox  worth  v,  Bromn,  120  Ala. 
59;  Wright  v.  State,  136  Ala.  139;  Thomas  v.  State,  97 
Ala.  3;  Matthevos  v.  State,  55  Ala.  65;  Fuller  v.  State, 
117  Ala.  36;  Code  1896,  section  4333. 

The  eonfessions  'were  clearly  voluntary^. — White  t;. 
State,  133  Ala.  122;  Bush  v.  State,  136  Ala.  85. 

It  was  not  necessary  to  prove  the  incorporation  of  the 
Southern  Railway.— Acts  1900-01,  p.  2285 ;  State  v. 
Thomm,  40  So.  Rep.  271 ;  Willis  v.  State,  134  Ala.  429. 

DOWDELL,  J. — The  demurrer  to  the  indictment 
upon  the  ground  that  the  indictment  failed  to  charge 
that  the  Southern  Railway  (.Company  was  a  corporation 
was  without  merit.  The  indictment  charges  that  the 
defendant,  "with  the  intent  to  steal  broke  into  and  en- 
tered a  building,  to  wit,  the  depot  of  the  Southern  Rail- 
way Company,  etc.,  the  said  depot  being  the  property 
of  the  Southern  Railway  ('cmipany,  a  corporation.''  The 
point  made  by  the  demurrer  is  that  the  omission  of 
the  words  "a  corporation"  after  Southern  Railway  Com- 
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pany,  where  first  used  in  the  indictment,  was  a  failure 
to  aver  corporate  character ;  but  this  omission  was  sup- 
plied in  the  clause  that  followed  as  set  out  above.  The 
circuit  court  properly  overruled  the  demurrer. 

It  is  sufficient,  in  an  indictment  for  burglary,  to  lay 
the  ownership  of  the  building  broken  into  and  entered 
in  the  person  in  the  posvsession  and  occupancy  of  the 
building. — Matthews  c,  State^  55  Ala.  65;  Thomas  v, 
!Stat€y  97  Ala.  3,  12  South.  409.  We  need  not  consider 
whether  there  was  error  in  admitting  parol  evidence  of 
the  ownership  of  the  building  entered,  for,  if  error,  it 
was  error  without  injury,  since  it  was  proven  that  the 
depot  building  broken  into  and  entered  was  in  posses- 
sion of  the  Southern  Railway  Company. — Code  1896,  § 
4333;  Fuller  v,  mate,  117  Ala.  36,  23  South.  688.  Pos- 
session is  a  collective  fact,  to  which  a  witness  may  tes- 
tify.—TVVijf/i^  r.  mate,  136  Ala.  139,  34  South.  233. 

The  state  was  permitted  to  prove  the  confession  of  de- 
fendant against  his  objection.  The  confession  sought  to 
be  proved  was,  under  the  decision  of  the  case  of  Kelly 
V.  maicy  72  Ala.  244,  inadmissible.  The  facts  in  the 
cases  of  Bush  r.  State,  136  Ala.  85,  33  South.  878,  and 
White  v.  State,  133  Ala.  122,  32  South,  139,  cite<i  by  the 
attorney  general,  are  different  from  the  case  at  bar,  and 
clearly  differentiate  the  former  case  from  the  latter. 
Here  the  facts  show  that  the  defendant,  while  a  prisoner 
in  the  custody  of  the  officer  making  the  arrest,  was  ta- 
ken by  the  justice  of  the  peace  who  issued  the  warrant 
on  which  the  arrest  was  made  and  the  officer  who  made 
the  arrest  into  a  room,  and  the  door  closed,  and,  being 
thus  alone  with  the  prisoner,  and  just  before  entering 
upon  his  preliminary  trial,  the  justice  of  the  peace  asked 
the  defendant  a  question  which  assumed  the  defendant's 
guilt,  and  in  this  manner,  the  confession  admitted  in 
evidence  on  the  trial  was  evoked.  There  was  evidence 
tending  to  show  that  the  defendant  was  a  weak-minded 
person,  and  when  the  question  was  asked  him  which  as- 
sumed his  guilt  "the  defendant  (!()mmenced  crying  and 
stated"  (and  here  follows  the  confession).  It  was  stated 
by  the  witness  that  no  threats  were  made,  nor  promises, 
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to  induce  the  confession.  The  time,  place,  and  sur- 
roundings of  the  prisoner,  the  manner  of  eA^oking  the 
confession,  and  by  whom  evolved,  in  the  very  nature 
of  things,  were  calculated  to  unduly  influence  the  pris- 
oner and  render  a  confession  under  such  circumstances 
inadmissible  in  evidence  against  him.  And  the  mere 
fact  that  no  threats  were  used  or  promises  made  to  the 
defendant,  and  nothing  more  said  to  him  than  to  ask  the 
question  which  called  for  the  confession,  is  not  enough, 
ufider  the  facts  in  this  case,  to  affirmatively  show  that 
the  confession  was  voluntarily  made. 

In  McQueen  v.  t^tate,  94  Ala.  50,  10  South.  433,  the 
confession  of  the  defendant  was  made  while  under  ar- 
rest, and  to  the  officer  in  whose  custody  the  defendant 
was;  but  the  records  show  affirmatively  that  the  confes- 
sion was  voluntary.  The  court  said  in  that  case : 
"It  is  affirmatively  sho\yn  that  the  confessJ(ms 
were  not  made  under  the  influence  of  threats, 
promises,  or  other  improper  inducements^  but  were 
voluntary.  (The  italics  are  ours).  So,  too,  in 
the  case  of  Redd  i\  State,  68  Ala.  492,  the  confessions, 
though  made  by  the  defendant  to  the  officer  and  while 
in  custody  of  the  officer,  appearing  to  have  been  volun- 
tary, evidence  of  the  confession  was  held  to  have  been 
admissible.  The  principle  held  in  this  case  was  that  the 
mere  fact  that  the  confession  was  made  while  in  cus- 
tody and  in  answer  to  questions  asked  by  the  officer  is 
not  alone  sufficient  to  exclude  the  confession;  the  con- 
fession otherwise  appearing  to  have  been  voluntary.  In 
Miller  v.  lactate,  40  Ala.  54,  it  is  said :  "A  confession  is 
not  inadmissible,  as  is  contended  because  elicted  in  an- 
swer to  a  question  which  assumes  a  prisoner's  guilt.  The 
law  seems  to  l)e  well  settled  that  this,  of  itself,  would  not 
be  sufficient  to  authorize  the  exclusion  of  the  confes- 
sion."—citing  Carroll  r.  titate,  23  Ala.  28,  58  Am.  Dec. 
282.  But  the  judgment  of  the  lower  court  was  reversed 
for  the  error  of  admitting  the  confession  on  the  facts  in 
that  case.  The  facts  in  the  case  of  Hpicer  v.  i^tate,  69 
Ala.  159,  were  difl'erent  from  the  case  at  bar.  There 
the  confession  was  made  to  one  who  had  been  left  bv  the 
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officer  temporarily  in  charge  of  the  prisoner,  and  the 
confessions  thus  elicted  by  questions  of  such  person.  It 
was  said  by  the  court:  "They  [the  confessions]  are  af- 
firmatively shown  not  to  have  been  elicted  through  the 
influence  of  either  threats  or  promises,  or  other  improper 
appliances  [italics  ours],  and  were  therefore  volun- 
tary." 

There  can  be  no  difference  in  principle  between  this 
case  and  the  case  of  Kelly  v.  State,  supra.  There  the 
prisoner  was  interrogated  by  the  magistrate  while  the 
preliminary  trial  was  in  progress;  here  the  prisoner 
was  interrogated  by  the  magistrate  just  before  entering 
upon  the  preliminary  trial.  Every  condition  in  the  one 
case  calculated  to  unduly  influence  the  prisoner  and 
render  his  confession  involuntary  exists  in  the  oher.  The 
confession,  we  think,  was  evoked  by  the  employment  of 
improper  appliances,  and,  on  the  authority  of  Kelly  v. 
State,  supra,  should  have  been  excluded. 

Reversed  and  remanded. 

Weakley^  C.  J.,  and  Haralson  and  Denson,  JJ., 
concur. 


James  Knigrht  t\  The  State. 

Embezzlement, 
(Decided  July  6,  1906.     41  So.  Rep.  911.) 

1.  Criminal  Law;  Record;  Presence  of  Accused. — Where  it  appears 

from  the  record  that  defendant  was  present  in  person  and  by 
I         counsel  at  the  commencement  of  the  trial,  and  it  also  appears 
nT      that  he  was  present  at  the  tfejn  of  pronouncing  sentence,  the  re- 
cord sufficiently  shows  his  j)resence  during  the  trial. 

2.  Same;  Arraignment. — It  is  a  sufficient  arraignment,  in  a  prose- 

cution for  embezzlement,  that  the  solicitor  read  the  indict- 
ment to  the  jury  in  the  presence  cf  the  defendant  and  he  In- 
terposed thereto  his  plea  of  not  guilty. 

3.  Indictment  and  Information;  Variance. — The  indictment  charged 

embezzlement  of  the  funds  of  H.  G.  Kilgore.     The  evidence 
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showed  that  the  funds  belonged  to  Howell  Qreeno  Kilgore, 
that  Kilgore  signed  checks  and  transacted  business  as  H.  G. 
K.  and  that  his  initials  were  H.  G.  K.  Held,  not  to  constitute 
a  variance. 

4.  Same;  Allegation  and  Proof. — The   indictment  charges, ,  in   the 

first  count,  the  embezzlement  of  "fifty  dollars,  lawful  money 
of  the  United  States  of  America"  and  in  the  second  count 
"Money  to  the  amount  of  fifty  dollars."  There  was  no  proof  of 
the  kind  of  money  laid  in  the  first  count,  and  no  allegation  or 
proof  that  the  property  laid  in  the  second  count  was  of  any 
value.  Held,  fatal  to  a  judgment  cf  conviction,  and  to  entitle 
defendant  to  the  affirmative  charge. 

5.  Embezzlement;  Venue;  Jury  Question. — Where  the  proof  showed 

that  the  money  was  oelivered  to  defendant  in  the  county  of  0. 
to  be  deposited  in  a  bank  in  the  county  of  T.  and  part  of  such 
money  was  deposited  in  said  bank,  the  trial  court  cculd  not 
say,  as  a  matter  of  law,  that  the  embezzlement  occurred  in  the 
county  of  C. 

6.  Same;  Common  Carrier. — The  fact  that  defendant  was  accustom- 

ed to  carry  money  for  prosecutor  from  prosecutor's  place  of 
business  to  a  bank  hi  another  town  for  dei)osit,  for  which 
prosecutor  paid  defendant  did  not  constitute  defendant  a  com- 
mon carrier,  and  a  charge  asserting  that  defendant  was  such  a 
carrier  was  properly  refused. 

Appeal  from  Coosa  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston, 

The  judgment  of  the  court  is  as  follows :  "April  18, 
1906.  On  this  day  came  W.  B.  Boiling,  solicitor  of  the 
Fifth  judicial  circuit  of  Alabama,  and  also  comes  the 
defendant  in  his  own  proper  person  and  by  his  attorney, 
and  being  arraigned  upon  said  indictment  and  for  his 
plea  thereto  the  defendant  says  that  he  is  not  guilty. 
Issue  being  joined  upon  said  plea,  and  after  hearing  the 
evidence,  thereupon  came  a  jury,  etc.,  who  upon  their 
oaths  say:  'We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment.'  It  is  therefore  considered 
and  adjudged  by  the  court  that  the  defendant,  Jim 
Knight,  is  guilty  as  charged  in  the  indictment,  and  the 
State  of  Alabama,  for  the  use  of  Coosa  county,  have  and 
recover  of  Jim  Knight  the  cost  of  this  prosecution,  for 
which  let  execution  issue.  Again,  on  this  18th  day  of 
April  into  open  court  comes  the  defendant,  Jim  Knight, 
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in  his  own  proper  j)erson.  Hoinjj;  asked  by  the  court  if 
he  has  anything  to  say  why  the  sentence  of  the  law 
should  not  be  [>ronounced  ujxm  him,  says  nothing.  It 
is  therefore  considertHl,'-  etc.  The  bill  of  exceptions 
contains  the  following:  "The  defendant  was  arraigned 
in  the  following  manner:  The  state  announced  ready 
for  trial,  and  the  defendant  announced  ready  for  trial, 
and  after  the  jury  had  been  selected  and  impaneled,  the 
solicitor  read  the  indictment  to  the  jury  in  the  presence 
of  the  defendant,  and  the  defendant's  counsel  announced 
to  the  jury  in  the  presence  of  the  defendant  in  open  court 
that  the  defendant  pleads  not  guilty.  The  defendant 
raiscHl  no  objecti(m  to  the  manner  of  this  arraignment,  or 
any  of  the  preliminary  proceeding  had  in  this  cause." 
The  evidence  showed  that  Kilgore  paid  defendant  15 
cents  for  taking  $103  for  him  from  his  place  of  business 
at  Weogufka,  in  Coosa  county,  to  the  Merchants'  & 
Planters'  Bank  at  Sylacauga,  in  Talladega  county,  to 
the  credit  of  Kilgore,  and  that  he  deposited  only  $110  in 
money  and  a  $3  chcnk.  It  further  appeare<l  from  the 
evidence  that  the  defendant  was  a  mail  carrier,  and  that 
he  received  from  Kilgore  comi>ensation  on  several  occa- 
sions for  carrying  money  to  Sylacauga  and  deiK)siting 
it. 

The  (M)urt  at  the  conclusion  of  the  testimonj-  gave  the 
general  aflirnmtive  charge  to  the  state,  and  refused  like 
charges  for  the  defendant.  Defendant  also  requested 
charges  reijuiring  the  jury  to  believe  that  the  offense 
was  ccmimitted  in  Coosa  county  before  conviction,  and 
also  charges  requiring  an  accfuittal  of  defendant  if  they 
had  a  reasonabU*  doubt  as  to  whether  the  crime  was  com- 
mitted in  Coosa  or  Talladega  county.  Charge  U  was  as 
follows:  ''I  charge  you  that  if  you  believe  from  the  evi- 
dence in  this  case  that  the  defendant  was  in  the  habit 
and  had  been  r(»gnlarly  engag(Ml  to  carry  money  by  Kil- 
gore to  the  bank  at  Sylacauga  and  d(»posit  it  in  Kilgore's 
name  subject  to  draft,  and  that  the  money  described  in 
the  indictment  was  delivered  to  him  in  this  way  and  for 
this  purpose,  that  the  transaction  would  ccmstitute  the 
d(»fendaut  a    common  carrier,    and  from    tin*  time    the 
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money  was  delivered  to  the  defendant,  to  be  delivered 
to  the  bank,  the  money  was  the  property  of  the  bank, 
and  the  defendant  conld  not  be  convicted  as  charged  in 
the  indictment."    This  charge  was  refused. 

D.  H.  Riddle^  for  appellant. — The  indictment  was  de- 
fective.— Berney  v.  Utate,  87  Ala.  80;  State  v.  Murphy, 
6  Ala.  845;  DuBois  v.  State,  50  Ala.  139;  Grant  v.  State, 
55  Ala.  291. 

In  all  eases  of  felony  the  record  should  show  that  the 
defendant  was  arraigned.  In  this  case,  it  is  not  suffi- 
ciently shown. — Hughes  i\  State,  1  Ala.  655;  Fernandez 
i\  State,  7  Ala.  511 ;  Paris  r.  State,  36  Ala.  232;  Slocomh 
V,  State,  46  Ala.  227;  Jackson  v.  State,  91  Ala.  55;  2  A. 
&  E.  Ency.  P.  &  P.  pp.  829  to  861.  There  was  a  variance 
in  that  the  indictment  charged  the  money  to  be  the  prop- 
erty of  H.  C.  Kilgore  and  the  proof  showed  it  to  be  the 
property  of  Howell  Kilgore;  and  it  was  not  sliown  (hat 
they  were  the  same  people. — Mor-ningstar  v.  State,  52 
Ala.  405;  Johnston  i\  State,  59  Ala.  37;  Underwood  v. 
State,  220. 

There  are  three  reasons  why  the  affirmative  charge 
should  not  have  been  given  for  the  State  but  should  have 
been  given  for  the  defendant.  No  value  was  shown. 
Embezzlement  did  not  occur  in  Coosa  county  and  it 
was  a  question  for  the  jury  to  say  where  the  fraudulent 
intent  was  conceived. — Henderson  r.  State,  129  Ala. 
104;  Penny  v.  State,  88  Ala.  105.  The  record  fails  af- 
firmatively to  show  the  presence  of  the  accused  during 
the  trial. — Sylvester  i\  State,  71  Ala.  23. 

Massey  Wn.S()X,  Attorney  (leneral,  for  State. — The 
pass  book  was  properly  indentified,  and  therefore,  prop- 
erly ailmitted,  or  if  improperly  admitted  it  was  with- 
out error. — Curtis  r.  Parker,  136  Ala.  217;  Fnller  i\ 
State,  117  Ala.  36;  Sec.  4333,  Code  1896.  The  rourt 
properly  gave  the  affirmative  charge  for  the  State.  The 
defendant  waived  his  right  to  take  advantage  of  any 
insufficiency  in  the  indictment. — Sec.  4895,  Code  1896; 
10  Ency.  P.  &  P.  564.    The  only  way  to  take  advantage 
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of  the  in«iifficiency  of  the  indictment  after  failure  to 
demur  is  by  writ  of  error. — Raines  v.  State^  in  MS. 
There  is  nothing  in  the  contention  that  there  was  a  va- 
riance.— Crittenden  r.  Htate,  134  Ala.  145.  The  pres- 
ence of  the  defendant  is  sufficiently  shown. — Suddeth  v. 
fitate^  124  Ala.  32.  The  charges  refused  to  the  defend- 
ant were  all  properly  refused.  Charges  4  and  5  on  the 
authority  of  Crittenden  v.  State,  supra, 

SIMPSON,  J. — The  defendant  in  this  case  was  con- 
victed under  an  indictment  charging  embezzlement.  No 
demurrer  was  interposed  to  the  indictment,  nor  any  sup- 
posed defects  brought  to  the  attention  of  the  court  in 
any  legal  way.— (^de  1896,  §  4895;  10  Ency.  PI.  &  Pr. 
564.  The  record  sufficiently  shows  a  continuous  pro- 
ceeding and  the  presence  of  the  defendant  throughout 
the  tria,h—Sudduth  v.  State,  124  Ala.  32,  27  South.  487. 
The  arraignment  is  also  sufficiently  shown. — Fernan- 
dez d  White  V.  State,  7  Ala.  511. 

It  is  claimed  that  there  is  a  variance  between  the  al- 
legations in  the  indictment  and  the  proof,  in  that  the 
indictment  gives  the  name  of  the  person  whose  money  is 
alleged  to  have  been  embezzled  as  *'H.  O.  Kilgore,"  while 
the  proof  shows  his  name  was  *'Howell  Green  Kilgore." 
Kilgore  testified  himself  that  his  name  was  H.  G.  Kil- 
gore,  and  on  cross-examination  stated  that  his  name  was 
Howell  Green  Kilgore;  that  people  called  him  "Howell" ; 
that  his  initials  were  "H.  G.";  that  he  signed  checks 
and  received  mail  by  that  name;  that  people  who  knew 
his  name  called  him  "Howell,"  and  those  who  did  not 
called  him  "H.  G.";  and  that  his  letterheads  were  print- 
td  "H.  G.  Kilgore."  There  was  no  dispute  as  to  the 
identity  of  the  party,  and  this  court  "is  satisfied  that 
no  injury  resulted  therefrom  to  the  defendant.''  This 
was  not  such  a  variance  as  to  entitle  the  defendant  to  the 
general  charge.— Code  1896,  §  4333;  State  i\  Rook,  42 
Kan.  419,  22  Pac.  626;  State  v.  Flack,  48  Kan.  146,  29 
Pac.  571 ;  Franklin  v.  State,  37  Tex.  Cr.  K.  312,  39  S.  W. 
680;  ThovipHon  i\  State,  48  Ala.  165;  Franklin  r.  State ^ 
52  Ala.  414;  Lyon  i\  State,  61  Ala.  224;  Lowe  v.  State, 
134  Ala.  154,  32  South.  273;  Crittenden  r.  State,  134 
Ala.  145,  32  South.  273. 
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The  first  count  in  the  indictment  alleges  that  the 
property  embezzled  was  "fifty  dollars,  lawful  money  of 
the  United  States  of  America,''  and  the  second  count  al- 
leges only  that  it  was  "money  to  the  amount  of  fifty  dol- 
lars.-' There  was  no  proof  to  sustain  the  allegation  in 
the  first  count,  as  to  the  kind  of  money ;  and  there  was 
no  allegation  in  the  second  count,  and  no  proof  that  the 
money  therein  referred  to  was  of  any  value.  These  be- 
ing the  facts  of  the  case,  the  court  erred  in  giving  the 
general  charge  in  favor  of  the  state. — liurneif  i\ 
State,  87  Ala.  80,  6  South.  391.  For  another  reason  it 
was  error  to  give  the  general  charge  for  the  state,  to- 
wit:  The  evidence  showed  that  the*  money  was  deliv- 
ered to  the  defendant  in  Coosa  county  to  be  carried  to 
Talladega,  and  that  the  money  which  he  did  deposit  was 
carried  to  and  deposited  in  the  bank  in  Talladega  coun- 
ty. The  court  could  not  say  as  a  matter  of  law  that  the 
embezzlement  took  place  in  Coosa  county. — HendwHon 
V.  State,  129  Ala.  104,  29  South.  799. 

Without  going  specifically  into  an  examination  of 
each  charge  refused,  it  is  sufficient  to  say,  in  connection 
with  what  has  already  been  said,  that  in  order  to  sus- 
tain a  conviction  in  this  case  the  burden  was  on  the  state 
to  show  that  the  property  described  in  the  indictment 
was  embezzled  in  Coosa  county.  The  facts  detailed  in 
the  evidence  did  not  constitute  the  defendant  a  common 
carrier,  and  the  charge  based  on  that  theory  was  prop- 
erly refused. 

The  judgment  of  the  court  is  reversed  and  the  cause 
remanded. 

Weakley,  C  J.,  and  Haralson  and  Densox,  JJ., 
concur. 
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Grand  Larceny, 

(Decided  July  6.  1906.    41  So.  Rep.  940.) 

1.  Larceny:  Indictment:  Description  of  Property. — An  Indictment. 

the  first  count  of  which  alleges  the  taking  of  two  twenty  dol- 
lar banli  billH.  and  one  dollar  bank  bill,  lawful  money  of  the 
United  States  of  America;  and  the  second  count  of  which  al- 
leges the  taking  of  two  twenty  dollar  national  bank  nctes  and 
one  one  dollar  national  bank  note,  lawful  money  of  the  "U.  S. 
A.",  and  the  third  count  of  which  describes  the  i/roperty  taken 
as  two  twenty  dollar  United  States  treasury  notes,  and  one  one 
dollar  United  States  treasury  notes,  lawful  money  of  the  "U.  S. 
A.",  is  not  demurrable  for  failing  to  sufficiently  describe  the 
property  alleged  to  have  been  taken. 

2.  Criminal  Law;  Evidence:  Confessions:  Admissibility. — Although 

the  accused  w^ns  in  the  custody  of  the  sheriff,  confessions  made 
while  so  in  custody  were  admissible  where  it  is  shown  that  no 
threat  was  made  or  any  reward  or  Inducement  offered  to  ob- 
tain them. 

3.  Criminal  Law:  Instructions ;  Credibility  of  Witnesses. — Instruc- 

tions asserting  that  if  the  witnesses  testifying  to  the  crime 
were  in  the  opinion  of  the  jury  unreliable,  and  net  worthy  of 
belief,  the  accused  could  not  be  convicted  are  properly  refused, 
as  pretermitting  corroboration  by  other  evidence. 

4.  Same. — A  witness  may  swear  falsely  to  a  material  fact  uninten- 

tionally, hence  a  charge  which  asserts  that  If  any  witness  was 
shown  to  have  sworn  falsely  to  any  material  fact,  his  testimcny 
might  be  disregarded,  was  properly  refused. 

5.  Larceny:  Trial:  /n«fn/c/ion5.^Instructions  hypothesizing  the  de- 

Fcription  of  the  pro[>erty  as  alleged  in  a  count  of  the  indict- 
ment, and  requiring  that  the  defendant  could  not  be  convicted 
unless,  the  proof  shewed  that  the  money  stolen  was  this  cer- 
tain kind  of  money,  were  improperly  refused. 

6.  Criminal  Law:  Plea  of  Not  Ouilty. — A  trial  on  its  merits  cannot  be 

entered  into  until  the  defendant  has  pleaded  not  guilty,  or 
that  plea  has  been  entered  for  him  by  the  court,  and  this  fact 
must  affirmatively  appear  of  record  before  a  conviction  can  be 
had,  Section  5262,  Code  1896. 

Appeal  from  Walker  Law  and  Equity  Court. 
Heard  before  Hon.  Thomas  L.  Sowell. 
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The  indictment  in  this  ease  charged  that  Lula  Hamil- 
ton and  Letha  White  feloniously  took  and  carried  away 
certain  money,  the  personal  property  of  J.  V.  Ledbetter. 
In  the  first  count  the  money  is  described  as  "two  twenty 
dollar  bank  bills,  and  one  one  dollar  bank  bill,  lawful 
money  of  the  United  States  of  America ;''  in  the  second, 
as  "two  twenty  dollar  national  bank  notes,  and  one  one 
dollar  national  bank  note,  lawful  money  of  the  U.  8. 
A.";  in  the  third,  as  "two  twenty  dollar  United  States 
Treasury  notes,  and  one  one  dollar  United  States  Treas- 
uary  note,  lawful  money  of  the  U.  S.  A/'  Demurrers 
w^ere  interposed  to  each  of  the  counts  Ixrause  the  same 
failed  to  sufficiently  describe  the  projx^rty  allejjed  to 
have  been  stolen,  and  because  it  fails  to  syfficiently  de- 
scribe the  person  fnmi  whom  the  property  is  alleged  to 
have  bc^n  stolen.  The  demurrers  were  overruled.  On 
the  trial,  after  proof  had  been  made  that  certain  money 
had  been  stolen  from  one  Ledbetter,  the  person  descrilw^fl 
in  the  indictment,  the  state  introduced  J.  S.  Moore,  who 
testified  as  follows:  "I  know  the  defendant.  She  was 
turned  out  of  jail  about  12  o'clock  on  tlie  day  that  Le  l- 
better  claims  he  lost  his  money.  She  was  put  back  in 
jail  in  the  evening  about  4  o'clock,  but  not  on  the  charge 
of  taking  T^edbetter's  money.  I  got  sixteen  dollars  and 
some  few  cents  off  of  her.  \A'e  found  two  five  dollar  bills 
of  money  in  her  hair."  The  solicitor  then  asked  the  wit- 
ness whether  defendant  made  any  statement  to  him  or 
in  his  presence  about  getting  the  money,  and  witness 
answered  she  did.  Solicitor  then  asked  witness  if  he  or 
any  one  in  his  presence  made  any  threat  or  offered  any 
inducement  to  get  defendant  to  nmke  this  statement 
Witness  answered  "No."  The  solicitor  asked  the  wit- 
ness this  question:  "State,  Mr.  Moore,  if  she  denied 
getting  the  money  off  of  Ledbetter."  The  defendant  ob- 
jected to  this  question  and  asked  permission  to  crus^- 
examine  the  witness  before  he  was  allowed  to  answer. 
This  was  gi*anted  defen<lant,  and  in  answer  to  the  cross- 
examination  witness  testified  as  follows:  "I  told  her 
that  she  had  to  give  up  the  money,  she  had  it,  and  there 
was  no  use  to  deny  it.    I  was  the  sheriff  at  that  time  and 
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had  her  in  jail  in  my  custody."  Here  the  solidtor  repeat- 
ed the  qneHtion  to  the  witness :  **State  whether  or  not 
defendant  told  you  that  she  had  taken  the  money."  Wit- 
ness answered  she  told  me  that  she  got  the  money  from 
Mr.  Ledbetter.  There  was  objection  to  the  question  and 
answer  and  motion  to  exclude  upon  the  grounds  that  it 
was  a  confession  coming  from  the  defendant,  who  wM 
then  incarcerated  under  the  witness,  who  was  sheriff  of 
Walker  county  at  that  time,  and  the  proper  predicate 
had  not  been  laid.  The  defendant  requested  a  number 
of  written  charges  which  were  refused,  and  which  are 
as  follows:  "(a)  The  court  charges  the  jury  that,  un- 
less the  money  stolen  be  shown  to  have  been  all  or  part 
of  it  bank  bilj  or  bank  bills,  you  cannot  find  the  defend- 
ant guilty  (m  the  first  count  in  this  indictment,  (b) 
The  court  charges  the  jury  that  the  defendant  cannot 
be  convi(*ted  under  the  second  count  of  the  indictment 
unless  the  proof  shows  that  the  money  stolen  was  either 
all  or  a  part  of  it  national  bank  note,  (c)  The  court 
charges  the  jury  that  the  defendant  cannot  be  convicted 
under  the  third  count  of  this  indictment  unless  the  prw>f 
shows  that  the  mcmey  stolen  or  a  part  of  it  was  United 
States  Treasury  notes.  (5)  If  the  witnesses  testifying 
to  the  theft  are,  in  the  opinion  of  the  jury,  unreliable 
and  not  worthy  of  belief,  you  cannot  convict  the  defend- 
ant. ( () )  The  court  charges  you,  gentlemen  of  the  jury, 
that,  if  any  witness  is  shown  to  have  sworn  falsely  to 
any  material  fact  in  the  case,  you  have  a  right  to  dis- 
regard the  testinumy  of  such  witness  as  thcmgh  he  had 
never  testified. 

Kay  &  LErrn»  for  appellant. — The  court  erred  in  over- 
ruling the  demurrer  to  the  second  and  third  counts. — 
Cidp  r.  State,  1  Port.  33.  The  court  erred  in  permitting 
testimcmv  as  to  the  confessions  of  the  defendant. — Mr- 
AlpuH^  r.  Stat(\  117  Ala.  93;  Horn  r.  State,  102  Ala. 
144;  Bradford  r.  State,  104  Ala.  B8;  83  Ala.  3;  84  Ala. 
42(>.  The  court  erred  in  its  oral  charge  to  the  jury. — 
Horn  t\  State,  supra.  The  court  erred  in  refusing  to  giv 
defendant's  recjuested   charges. — Gil  more   i\   State^  99 
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Ala.  154;  J/orm  r.  State,  97  Ala.  82;  McOehee  v.  State, 
52  Ala.  225;  Felix  v.  State,  18  Ala.  720;  2nd  Fed.  Stat. 
Ann.  pp.  366-371. 

Massey  Wilson,  Attorney  General,  for  State. —  (No 
brief  came  to  the  Reporter. ) 

DENSON,  J. — Each  count  of  the  indictment  is  suf- 
ficiently specific  in  the  description  of  the  property  al- 
leged to  have  ben  stolen,  and  shows  by  the  direct  aver- 
ment that  it  was  lawful  money  of  the  United  States. — 
(iranVH  Cai<e,  55  Ala.  201;  Turner's  Case,  124  Ala.  59, 
27  South.  272.  The  demurrer  to  the  indictment  was 
properly  overruled. 

The  confession  of  the  defendant  was  properly  admit- 
ted as  evidence. — S/nrer's  Case,  69  Ala.  159. 

Charges  (a),  (b),and  (c)  hypothesize  the  description 
of  the  property  as  alleged  in  the  first,  second,  and  third 
counts  of  the  indictment,  respectively,  and  should  have 
been  given.  Charge  5  was  properly  refused,  if  for  no 
other  reason,  it  pretermits  corroboration  of  the  witness 
of  the  class  named  by  other  evidence  in  the  case. — 
Frost's  Case,  124  Ala.>l,  27  South.  550;  ChurchireWs 
Case,  117  Ala.  124,  23  South.  72;  Oshorn's  Case,  125  Ala. 
106,  27  South.  758.  Charge  6  was  properly  refused.  A 
witness  mav  unintentionallv  swear  falselv  to  a  material 
t^cL— Prater's  Case,  107  Ala.  26,  18  South.  238.  It  is 
not  necessary  to  notice  the  other  written  charges  refused 
to  defendant. 

"The  record  fails  to  show  that  the  defendant  pleaded 
to  the  indictment,  or,  standing  mute,  the  court  caused 
the  plea  of  not  guilty  to  be  entered  for  him. — Code  1896, 
§  5262.  There  can  be  no  trial  on  the  merits  in  a  crim- 
inal case  until  the  defendant  has  pleaded  not  guilty,  or 
this  plea  has  been  entered  for  him  by  the  court." — Jack- 
son's Case,  91  Ala.  55,  8  South.  773,  24  Am.  St.  Rep.  860. 
—Powell  V.  Henry  d  Co,,  96  Ala.  412,  11  South.  311. 

For  the  errors  pointed  out  the  judgment  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Dowdell  and  Anderson,  JJ., 
concur. 
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Burrow  r.  The  State. 

Burglary, 
(Decided  June  30.  3906.    41  So.  Rep.  987.) 

1.  Burglary;  Plea;  Corporate  Capacity:  Proof. — In  the  absence  rf  a 

plea  denying  the  existence  of  the  corporation,  it  was  unneces- 
sary, under  Acts  1900-1,  p.  2285,  to  prove  incorporation,  on  a 
charge  of  burglarizing  a  railroad  car,  the  property  of  the 
Southern  Ry.  Cc,  a  corporation. 

2.  Indictment;  Designation  of  Person  Owning  Property. — A  count  of 

an  indictment  charging  grand  larceny,  which  lays  the  owner- 
ship of  the  property  in  the  So.  Ry.  Co.,  but  failed  to  allege 
that  it  was  a  corporation,  partnership  or  person,  is  fatally  de- 
fective. 

3.  Criminal  Law;  Indictment;  counts;  Verdict. — Where  an  indict- 

ment ccntained  a  count  for  burglary,  and  one  for  grand  lar- 
ceny, which  latter  count  is  defective,  and  a  verdict  was  ren- 
dered finding  the  defendant  guilty  on  both  counts,  and  he  was 
sentenced  only  for  burglary,  he  was  not  prejudiced  by  the  de- 
fects in  the  second  count. 

4.  Burglary;  Railroad  Cars;  Ownership. — The  ownership  of  the  car 

was  properly  laid  in  the  Southern  Ry.  Co.,  which  company  at 
the  time  of  the  alleged  burglary  was  using  the  car  for  the 
transportation  of  freight,  although  the  car  belonged  to  the  Il- 
linois Central. 

Appeal  from  Cleburne  County  Court. 
Heard  before  Hon.  T.  A.  Johnson. 
The  defendant  was  tried  and  convicted  of  burglary 
from  a  railroad  car.    The  facts  are  stated  in  the  ojinion. 

BrRTON  &  McMahan,  for  appellant. — Counsel  dis- 
cussed the  proi)er  construction  of  the  various  acts  in 
reference  to  the  removal  of  the  court  from  EdwardsviHe 
to  Heflin  but  cite  no  authorities. 

There  is  a  fatal  variance  between  the  proof  and  the 
allegation  as  to  the  ownership  of  the  car  alleged  to  have 
been  broken. — Johnson  r.  State ^  98  Ala.  57. 

Massey  Wilson,  Attorney  General,  for  State. — The 
petition  for  the  removal  of  the  county  seat,  the  order  for 
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the  election,  the  appointment  of  the  board  of  commis- 
sioners of  election,  and  the  holding  of  the  election  and 
declaration  of  the  result  were  all  in  accordance  with 
the  statute  and  this  court  was  properly  held  at  Heflin. — 
Jackson  i\  titaU\  102  Ala.  1Q\  Joiner  v.  Wwston^  68  Ala. 
129;  Chamblce  r.  Cole.  128  Ala.  649;  Goodwater  Co,  v. 
Street.  137  Ala.  621 ;  fitdte  r.  Johnmn.  16  So.  Rep.  786; 
Davis  r.  *S7ofe,  141  Ala.  84;  15  (\yc.  387;  10  A.  &  E.  Ency. 
of  Law,  pp.  761-7()3.  There  was  no  variance  between  the 
proof  and  the  allegation  of  the  indictment  as  to  the  own- 
ership of  the  car. — Johnson  r.  State,  73  Ala.  485;  John- 
son r.  State,  111  Ala.  66;  Allen  v,  State,  134  Ala.  159; 
Viberg  i\  State.  138  Ala.  100;  5  A.  &  E.  Ency.  of  Law%  p. 
530;  20  lb,  80;  23  lb.  73L 

DENSON,  J. — The  indictment  as  returned  by  the 
grand  jury  contained  three  counts.  On  motion  of  the 
defendant  the  third  count  was  stricken.  The  first  count 
charges  burglary  of  a  railroad  car,  the  property  of  the 
Southern  Railway  (Company,  a  corporation  under  the 
law  of  the  state  of  Virginia,  and  in  all  essential  particu- 
lars the  count  is  sufficient— C'ode  1896,  §  4418.  No 
plea  denying  the  existence  of  the  corporation  was  filed. 
Hence  there  was  no  necessity  for  proving  the  incorpora- 
tion as  alleged.— Acts  of  1900-01,  p.  2285.  The  second 
count  attempts  to  charge  gi*and  larceny.  The  owner- 
ship of  the  property  is  laid  in  the  S(mthern  Railway 
Company,  but  there  is  no  averment  in  this  count  that  it 
is  a  corporation,  a  partnership,  or  a  natural  person.  On 
the  reason  employed  in  the  case  of  Emmonds  r.  Statr.  87 
Ala.  12,  6  South.  54,  and  on  the  authority  of  that  case, 
it  must  be  held  that  the  count  is  insufficient  with  re- 
spect of  the  allegation  of  ownership  of  the  property  al- 
leged to  have  been  stolen.  Hut  this  will  not  work  a  re- 
versal of  the  judgment ;  for,  while  the  verdict  of  the  jury 
finds  the  defendant  guilty  on  the  first  and  second  counts, 
and  the  judgment  of  the  conviction  follows  the  verdict, 
yet  the  record  affirmatively  shows  that  the  defendant 
was  sentenced  only  for  the  offense  of  burglary.  We  are 
therefore  able  to  say  that  we  are  satisfied  that  no  injury 
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resulted  to  the  defendant  on  account  of  this  defective 
count  and  the  finding  of  the  jury  on  it. — Code  1896,  § 
4333. 

The  evidence  showed  without  conflict  that,  while  the 
car  burglarized  was  "an  Illinois  Central  Railroad  car," 
it  was  in  use  bj^  the  Southern  Railway  Company  for  the 
transportation  of  freight.  The  goods  that  were  in  the 
car  at  the  time  had  been  brought  in  the  car  by  the  South- 
ern Railway  Coniimny  over  its  line  to  Heflin,  the 
point  where  the  burglary  was  committed,  and  the  car 
was  in  that  company's  undisputed  possession,  on  its 
tracks  at  the  time.  Under  these  facts  the  ownership 
was  properly  laid  in  the  Southern  Railway  Company. — 
ilfatthews'  Case,  55  Ala.  (>5,  28  Am.  Rep.  698;  Allen's 
Case,  134  Ala.  159,  32  South.  318.  The  case  of  Johnson 
i\  ^tate.  111  Ala.  66,  20  Scmth.  590,  is  not  in  conflict 
with  th(»  views  expressed  above,  but  the  opinion  in  that 
case  sustains  the  conclusion  here  reached.  In  that  case 
the  ownership  was  averred  as  being  in  the  Alabama  Min- 
eral Railroad  Com[)any,  a  corporation,  and  the  evidence 
upon  which  the  opinion  was  based  showed  neither  prop- 
erty, general  or  special,  in,  nor  possession  of,  the  car  in 
the  Alabama  ilineral  Railroad  C(mipany. 

All  other  questions  presented  by  this  record  are  set- 
tled adversely  to  the  defendant  in  the  cases  of  E,r  paf^e 
Hud  Otrrns,  42  South.  676  and  Burgess  r.  i^tate,  (at 
present  term)  42  South.  681. 

No  error  has  been  found  in  tlu*  record,  and  the  judg- 
ment appealed  from  is  affirmed. 

Affirmed. 

WEAKLEY;,  C.  J.,  and  Haralson  and  Dowdell,  JJ., 
concur. 
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Davis  ^^  The  State, 

Oaming. 

(Decided  June  14,  1906.    41  So.  Rep.  404.) 

Oaming;  Offense;  Public  Place;  What  Constitutes. — Any  playing 
with  cards  cr  dice  in  or  sufficiently  near  a  public  highway  for 
the  playing  to  be  seen  therefrom  is  within  the  statute.  Playing 
done  which  might  be  seen  by  a  careful  observer  from  the  high- 
way, although  a  casual  observer  might  not  see  it,  is  sufficient 
to  constitute  the  offense. 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  A.  A.  Evans. 

This  was  a  charge  of  betting  or  playing  a  game  of 
cards  in  a  public  place.  The  defendant  requested  the 
following  written  charges,  which  were  refused  by  the 
court:  "(1)  The  jury  must  pot  convict  because  the  de- 
fendant could  be  seen  from  the  road.  The  card  playing 
and  betting  must  be  seen  to  constitute  the  offense,  and 
if  the  defendant,  in  betting  at  cards,  could  not  be  seen 
on  an  ordinary  observation  from  the  public  road,  then 
they  must  find  for  the  defendant.  (2)  The  playing  and 
betting  at  cards  must  have  been  of  sui^h  character  and 
under  such  circumstances  as  to  be  seen  on  ordinary  ob- 
servation from  the  public  road  before  the  jury  can  con- 
vict the  defendant.  (3)  The  jury  must  believe  beyond 
a  reasonable  doubt  that  the  defendant  was  betting  and, 
that  the  defendant  could  be  seen  playing  at  cards  on 
reasonable  observation  from  the  public  roa(5." 

H.  L.  Martin,  for  appelhiut. — The  facts  did  not  make 
out  a  case  denounced  by  the  statute  and  charges  1  and 
2,  as  well  as  charge*  3  should  have  been  given. — Hmith 
V,  State,  23  Ala.  ^2;  FrankHn  v.  State,  91  Ala.  23. 

Massey  Wilson,  Attorney  (leneral,  for  State. —  (No 
brief  came  to  the  Reporter.) 

TYSON,  J. — The  testimony  on  behalf  of  the  state 
tended  to  show  that  defendant,  with  others,  bet  on  a 
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game  played  with  cards  in  the  daytime  within  15  steps 
of  a  public  road,  and  that  they  could  be  and  were  seen 
by  the  witnesses,  while  in  the  public  road,  who  testified 
to  these  facts.  The  testimony  in  behalf  of  defendant 
tended  to  show  that  he,  and  those  with  him,  were  not 
playing  any  game,  that  there  was  no  betting,  and  that, 
if  they  had  been  playing,  it  could  not  have  been  seen 
from  the  public  road. 

One  of  the  essential  elements  of  the  offense  necessary 
to  be  established  to  the  satisfaction  of  the  jury  by  that 
degree  of  proof  required  in  criminal  cases,  it  is  apparent, 
is  whether  the  place  as  testified  to  by  the  state's  wit- 
nesses was  a  public  one.  The  charges  refused  to  defend- 
ant proceed  upon  the  theory  that  it  was  not,  if  the  game 
and  betting  on  it  could  not  be  seen  by  ordinary  obser- 
vation from  the  public  road.  In  other  words,  although 
the  game  and  betting  may  have  been  seen  by  a  careful 
observer  traveling  along  the  road,  and  not  seen  by  one 
less  observant,  the  place  would  not  be  a  public  one.  We 
do  not  think  this  is  the  law.  The  rule  is  that  any  play- 
ing with  cards,  etc.,  in  or  sufficiently  near  a  highway 
for  tlie  playing  to  l)e  seen  therefrom,  is  within  the  &t^t- 
nte.— Franklin  v.  State,  91  Ala.  23,  8  South.  «78,  and 
cases  there  cited. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  J  J., 
concur. 


Bradford  r.  The  State. 

Oaming, 

(Decided  June  30,  1906.    41  So.  Rep.  1024.) 

1.  Criminal  Law;  Appeal;  Review;  Finding  hy  Court. — Although  the 
act  conferring  on  the  County  Court  of  Lawrence  County,  ju- 
risdiction of  misdemeanor  does  not  authorize  this  couri  to 
review  the  conclusions  of  the  Judge  on  the  evidence  in  cases 
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tried  without  a  jury,  where  there  is  no  conflict  in  the  evidence, 
the  action  of  the  court  in  applying  the  law  to  the  facts  will  be 
reviewed. 

2.  Oaming;  Prosecution;  Burden  of  Proof. — In  a  prosecution  for  bet- 

ting at  a  game  of  cards  in  a  public  place,  it  is  on  the  state  to 
show  beyond  a  reasonable  doubt  that  the  place  was  a  public 
one. 

3.  Witnesses;  Cross  Examination;  Knowledge  of  Witness. — ^Witness- 

es having  testified  that  they  did  not  think  the  place  where  the 
game  was  played  could  be  seen  from  a  certain  public  roa,i.  It 
was  proper  for  the  solicitor  on  cross  examination,  to  ask  the 
witness  if  they  could  say  that  the  playing  at  the  place  could 
not  be  seen  from  any  point  along  the  public  road. 

4.  Oaming;  Prosecution;  Evidence;  Sufficiency. — Where  it  appeared 

tnat  the  playing  was  done  at  night  in  a  patch  of  woods  about 
150  feet  from  a  church  where  religious  services  were  going  on, 
and  about  the  same  distance  from  the  public  read;  and  it  fur- 
ther appeared  that  it  could  not  be  seen  from  the  church,  and 
the  witnesses  did  not  think  it  could  be  seen  from  the  public 
roaa,  although  they  could  not  say  that  it  could  not  be  seen 
from  any  point  on  the  road;  and  it  further  appeared  that  the 
place  was  not  frequented  fcr  the  purpose  of  gambling,  and 
that  the  game  stopped  as  soon  as  two  or  three  persons  from 
the  church,  who  were  attracted  by  the  light  of  the  fire,  came 
up,  such  evidence  was  insufficient  to  show  that  the  place  was  a 
public  one. 

Appeal  from  Lawrence  County  (>ourt. 

Heard  before  Hon.  J.  C.  Kumpe. 

The  defendant  was  tried  and  convicted  for  playing  a 
game  of  cards  or  dice  in  a  public  place.  The  facts  are 
sufficiently  stated  in  the  opinion  of  the  court. 

G.  O.  Chenault^  for  appellant. —  (No  brief  came  to 
the  Reporter.) 

Massey  Wilson,  Attorney  General,  for  State. —  (No 
brief  came  to  the  Reporter. ) 

DOWDELL,  J.— The  d(»fendant  was  tri(ul  and  ccm- 
victed  by  the  county  court  of  Lawrence  county  on  an  in- 
dictment for  betting  at  a  game  played  with  cards  in  a 
public  place.  The  indictment  was  f(mnd  by  the  grand  jury 
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at  the  Spring  term,  1905,  of  the  circuit  court  of  Law- 
rence county,  and  was  by  that  court  transferred  to  the 
county  court  under  the  statute.  The  trial  was  by  the 
court  without  a  jury. 

Neither  the  act  approved  February  G,  1891,  nor  the 
act  amendatory  thereof,  approved  February  10,  1899 
(Acts  1898-99,  p.  83(i),  conferring  jurisdiction  in  such 
cases  on  the  county  court,  authorizes  us  to  review  the 
conclusions  of  the  judge  of  that  court  on  the  evidence  ad- 
duced before  him  in  the  trial  of  a  case  without  a  jury. 
But,  as  was  said  in  the  case  of  Giles  v,  ^^tate,  88  Ala. 
230,  ()7  South.  271 :  ''It,  however,  the  facts  put  in  evi- 
dence in  a  given  case,  or  in  respect  to  a  particular  mat- 
ter, before  the  judge  of  that  court,  are  free  from  con- 
flict, and  do  not  admit  of  adverse  inferences  or  deduc- 
tions, the  action  of  the  court  in  applying  the  law  to  those 
facts  will  be  reviewed.  In  such  case,  the  matter  revised 
is  a  conclusion  of  law  from  undisputed  facts,  and  not 
the  finding  of  fact  from  the  evidence  adduce<l  on  the 
tviair—Hkinucr  i\  mate,  87  Ala.  105,  G  vSouth.  399; 
Hardy  t\  Ingram y  84  Ala.  544,  4  South.  372;  Boyd  v. 
State,  88  Ala.  169,  7  S(mth.  2G8,  IG  Am.  St  .Kep.  31. 
Under  the  indictment  in  this  case,  the  burden  was  on  the 
state  to  prove  beyond  a  reasonable  doubt  that  the  place 
at  which  the  alleged  playing  occurred  was  a  public  place. 
The  evidence  showed  without  conflict  that  the  playing 
was  dcme  at  night  in  the  woods  about  150  yards  from  a 
church  where  religious  exercises  were  going  on,  and 
about  the  same  distance  from  a  public  road.  The  evi- 
dence further  showed  that  there  were  trees  and  bushes 
between  the  church  and  the  place  of  playing,  and  so  as 
to  the  public  road;  and  furthermore,  that  the  place  could 
not  be  seen  from  the  church.  The  defendant  and  only 
one  other  was  engaged  in  the  game,  and  no  one  else  was 
present.  The  place  was  not  one  freijuented  for  the  pur- 
pose of  gaming,  and  this  was  the  only  time  that  the  de- 
fendant had  ever  played  cards  at  that  pla(*e.  Three  or 
four  persons  were  attracted  and  drawn  from  the  church 
by  the  light  from  the  fire,  which  the  defendant  and  his 
companions  had  nmde  for  the  purpose  of  playing,  and 


Digitized  by 


Google 


1*7/1  OP  ALABAMA.  121 

[Wester  v.  The  State.] 

when  these  persons  came  upon  the  scene  the  game  stop- 
ped, and  was  not  afterwards  engaged  in.  There  was  no 
evidence  that  the  place  could  be  seen  from  the  public 
road.  Witnesses  testified  that  they  did  not  think  it 
could  be  seen  from  the  public  road.  But,  the  court  per- 
mitted the  state,  against  the  objection  of  the  defendant, 
to  ask  the  witnesses  if  they  could  testify  that  the  play- 
ing at  that  place  could  not  be  seen  from  any  point  along 
the  public  road,  to  which  interrogatory  they  each  an- 
swered in  the  negative.  It  may  be  that  this  question 
was  permissible,  and  doubtless  was,  in  view  of  the  state- 
ment by  the  witness,  that  he  did  not  think  the  place 
could  be  seen,  but  alone  and  of  itself,  it  was  insufficient 
to  show  that  the  place  of  playing  cards  could  be  seen 
from  any  point  along  the  public  road.  This  was  nega- 
tive evidence  without  any  affirmative  tendency.  It  was 
not  enough  to  afford  a  reasonable  inference  of  the  exist- 
ence of  a  fact  in  issue,  and  which  it  was  incumbent  upon 
the  state  to  establish  beyond  a  reasonable  doubt,  before 
a  conclusion  of  the  defendant's  guilt  could  be  I'eached. 

We  are  of  the  opinion  that  on  the  undisputed  evidence 
the  question  is  one  of  law,  and  that  the  court  erred  in 
the  judgment  rendered. 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ., 
concur. 


Wester  v.  The  State. 

Helling  Choking  Horse, 

(Decided  June  30,  1907.    41  So.  Rep.  969.) 

Constitutional  Law;  Police  Power;  Fraud. — Section  4762  of  Code 
of  1896  is  not  violative  of  the  constitutional  guaranty  to  €7ery 
person  of  the  right  to  enjoy,  use,  and  dispose  of  his  property, 
it  being  for  the  prevention  of  fraud  and  a  proper  exercise  of 
the  police  power. 
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2.  Indictment;  Fraud;  Elements  of  Offense. — ^The  purpose  of  Section 
4762,  Code  of  1896,  being  the  prevention  of  fraud,  an  Indictment 
thereunder  should  allege  that  the  sale  was  made  or  the  ex- 
change had  with  intent  to  defraud. 

Appeal  from  Cherokee  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Defendant  was  indicted  and  tried  for  selling  or  trad- 
ing a  horse  commonly  called  a  "choker."  The  pleadings 
and  the  facts  of  the  case  are  sufficiently  stated  in  the 
opinion  of  the  court. 

C.  Daniel  and  H.  H.  White,  for  appellant. — The 
statute  under  wliich  this  indictment  is  drawn  is  uncon- 
stitutional.— DcAtman  v.  State,  34  Ala.  239.  The  un- 
controverted  evidence  shows  that  the  disease  of  choking 
is  not  a  contagious  disease,  and  hence,  does  not  fall  with- 
in the  police  powers  of  the  State. — Chicago  v.  Xetcher, 
(111.)  75  Am.  St.  Rep.  93.  The  indictment  is  fatally  de 
fective  in  not  charging  the  defendant  with  soiling  the 
horse  with  intent  to  injure  or  defraud. — Ben  i\  State,  22 
Ala.  9;  Miles  v.  State,  94  Ala.  106;  Stein  i\  State,  37 
Ala.  123;  Grattan  v.  State,  71  Ala.  SU;Riiers  v.  State, 
97  Ala.  72. 

The  court  erred  in  refusing  to  give  charges  1,  2,  and 
3. — Authorities  supra. 

Massey  Wilson,  Attorney  General,  for  State. — (No 
brief  came  to  the  Reporter. ) 

DOWDELL,  J. — The  indictment  in  this  case  was  pre- 
ferred under  section  4762  of  the  Criminal  Code  of  1896. 
This  section  is  as  follows :  "Any  person,  by  himself,  or 
another,  or  as  agent  for  another,  who  shall  knowingly 
sell  or  exchange  any  horse  or  mule  subject  to  the  disease 
or  affection  known  as  ^choking'  must,  on  conviction,  be 
fined  not  less  than  one  hundred,  nor  more  than  five  hun- 
dred dollars,  and  may  also  be  sentenced  to  hard  labor  for 
the  county  for  not  less  than  three,  nor  more  than  six 
months ;  one-half  of  the  fine  shall  go  to  the  party  injured. 
For  each  conviction  under  this  section,  the  solicitor  shall 
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be  entitled  to  a  fee  of  fifty  dollars.  Justices  of  the  peace 
shall  have  concurrent  jurisdiction  with  the  circuit  and 
city  court  of  offenses  arising  under  this  section." 

The  indictment  in  terms  pursued  the  language  em- 
ployed in  the  statute,  without  averment,  in  charging  the 
offense;  that  is  to  say,  it  merely  charged  that  the  defend- 
ant "knowingly  sold  to  R.  F.  Ewing  a  mule  subject  to 
the  disease  or  affection  known  as  ^choking.'  " 

There  are  two  questions  presented  by  the  record  for 
our  consideration,  the  first  going  to  the  constitution- 
ality of  the  statute,  and  the  second  to  the  sufficiency  of 
the  indictment  in  its  averments.  It  is  insisted  by  coun- 
sel for  appellant  that  the  statute  is  violative  of  the  con- 
stitutional guarantee  that  gives  every  person  the  right 
to  enjo\^,  use,  and  dispc^e  of  his  property.  If  the  stat- 
ute were  nothing  more  than  an  arbitrary  prohibition 
(m  the  sale  bj^  one  of  his  property,  then  there  would  be 
no  doubt  as  to  its  IxMng  unconstitutional,  and  without 
legislative  competency.  We  re(*ognize  and  appiMve 
what  was  said  in  Dor  man  i\  Htate,  34  Ala,  239,  cited  by 
counsel.  It  is  not  here  denied  that  the  legislature  may, 
in  the  proper  exercise  of  the  police  power  of  the  state, 
regulate  or  prohibit  the  sale  of  personal  property  when 
the  morals,  health,  or  general  welfare  of  the  people  re 
quire  it.  But,  it  is  insisted  that  inasmuch  as  the  undis- 
puted evidence  shows  that  the  disease  or  affection 
known  as  "choking''  is  not  a  contagious  disease,  there  is 
no  room  for  the  exercise  of  the  police  power  of  the  state 
so  as  to  save  the  statute  from  offending  against  the  con- 
stitutional right  of  the  citizen  in  the  guarantied  enjoy- 
ment, use  and  disposition  of  his  property.  In  this  insis- 
tence, the  room  for  the  exercise  of  the  state's  police  pow- 
er is  made  too  narrow  and  circumscribed.  Certainly  it 
is  as  much  within  the  police  power  to  prevent  imposi- 
tion and  fraud  in  the  sale  of  personal  property  as  it  is  to 
regulate  or  prevent  the  sale  of  animals  infected  with  con- 
tagious disease.  If  the  purpose  of  the  statute  in  question 
was  the  prevention  of  fraud,  then  it  was  clearly  wiihin 
legislative  competency  as  an  exercise  of  the  state's  police 
power,  and  not  violative  of  any  constitutional  right  of 
the  citizen.    Was  this  the  purpose  of  the  statute? 
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The  statute  in  question,  section  4762,  is  found  in  chap- 
ter 154  of  the  Code  of  1896,  the  subject  of  which  chapter 
is  "Frauds."  Article  2  of  said  chapter  and  which  in- 
cludes section  4762  is  headed  "Fraudulent  conveyances 
and  illegal  disposition  of  property  on  which  another  has 
a  claim."  Section  4762  was  brought  forward  from  the 
Oiminal  Code  of  1886,  in  which  latter  Code  it  is  to  hi 
found  as  section  3839.  It  appears  that  this  section  3839 
of  the  Code  of  1886  was  added  by  the  joint  committee, 
as  shown  by  marginal  note,  and  in  this  w^ay  became  a  law 
at  the  time  of  the  adoption  of  the  Code  of  1886.  In 
that  Code  the  section  is  found  in  article  6  of  chapter  4, 
which  has  for  its  subject  "F^raudulent  Conveyances,"  etc. 
We  think  from  the  history  of  the  statute,  the  mode  and 
manner  in  which  it  was  adopted  into  the  Code,  that  the 
manifest  purpose  in  the  enactment  of  the  law  was  the 
prevention  of  fraud.  This  being  true,  from  what  we 
have  above  said,  the  statute  as  an  exercise  of  the  police 
power  of  the  state  is  free  from  constitutional  objections. 

This  brings  us  to  a  consideration  of  the  second  ques- 
tion ;  that  is,  as  to  the  sufficiency  of  averments  in  the  in- 
dictment. The  general  rule  is  that  it  is  sufficient  in  mak- 
ing a  criminal  charge  to  follow  the  words  of  the  statute 
which  declares  the  offense,  but  this  rule  does  not  apply 
when  the  statute  does  not  prescribe  with  definiteuess 
the  constituents  of  the  offense.  The  defendant  has  the 
constitutional  right  to  demand  the  nature  and  cause  of 
his  accusation,  so  that  he  may  identify  the  particular 
charge  and  offense. — Mayfteld's  Dig.  §  421  et  seq.,  pp. 
445,  446.  The  purpose  of  the  statute  being  the  preven- 
tion of  fraud,  fraud  becomes  a  constituent  element  of  the 
offense.  The  indictment,  therefore,  was  defective  in  fal- 
ling to  aver  that  the  offense  charged  was  Cimimitted  with 
the  intent  to  defraud.  The  demurrer  to  the  indictment 
should  have  been  sustained.  For  tjie  error  committer! 
by  tlie  trial  convt  in  overruling  the  demurrer,  the  judg- 
ment appealed  from  must  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Haralson,  Tysox,  and  Ander- 
son^ JJ.,  concur.    Simpson  and  Denson^  JJ.,  dissent. 


Digitized  by 


Google 


"7-3  OF  ALABAMA.  125 

[Z.  Cross  V.  The  State.] 

Z.  Cross  V.  The  State. 

Trespass  After  Warning, 
(Decided  June  30,  1906.    41  So.  Rep.  875.) 

1.  Hightoaya;  Puhlic  Lands;  Prescription. — ^Under  Rev.  Stat.  (J.  S.  S 

2477  (U.  S.  Comp.  St.  1906,  p.  1567)  a  roadway  used  by  the  pub- 
lic over  public  lands  for  20  years  does  not  become  a  miblic 
highway  by  user  or  prescription,  the  use  beini?  presumed  to 
be  permissive,  and  not  adverse  to  the  government. 

2.  Trespass;  Offense;  Evidence. — ^The  fact  that  the  prosecutor  agreed 

with  a  third  person  on  the  day  of  the  alleged  trespass  after 
warning  that  prosecutor  was  leaving  the  road  open  until  it 
was  determined  whether  cr  not  he  had  the  right  to  close  it, 
was  inadmissible  as. offering  no  defense  or  excuse  fcr  a  trespass 
by  defendant. 

3.  Same. — The  fact  that  prosecutor  gave  another  permission  to  haul 

lumber  over  this  road  after  he  had  warned  defendant  not  to 
trespass  on  it,  was  immaterial  as  furnishing  no  excuse  or  de- 
fense to  defendant's  trespass. 

4.  Highways;  Establishment;  Mode. — A  highway  becomes  such  cnly 

by  dedication,  prescription,  or  proper  proceedings  before  and 
by  the  courts  of  County  Commissioners  or  Boards  of  Revenue. 

5.  Witnesses;  Bias. — It  was  competent,  on  cross  examination  of  de- 

fendant, to  show  that  he  had  sworn  out  a  warrant  for  prose- 
cutor's arrest,  as  bearing  upon  defendant's  bias. 

7.  Criminal  Law;  Trial;  Order  of  Proof. — It  is  within  the  discretion 

of  the  court  to  permit  a  witness,  over  defendant's  objection, 
to  be  re-examined  in  rebuttal. 

8.  Same;  Evidence;  Competency  EstahJiahed  by  Admission  of  Other 

Evidence. — ^Where  it  was  shown  by  defendant  that  the  road- 
way in  question  was  the  only  way  of  reaching  the  railroad  sta- 
tion from  defendant's  saw  mill,  it  was  competent  to  permit 
evidence  that  prosecutor,  after  closing  old  way,  cut  a  new  way 
which  was  used  by  people  to  reach  points  to  which  the  old 
roadway  led. 

9.  Same;  Instructions;  Exceptions. — Exception  taken  to  an  uncom- 

pleted sentence  of  the  court's  oral  charge  is  not  available  on 
appeal. 

Appeal  from  Bessemer  City  Court. 
Heard  before  Hon.  Wm.  Jackson. 


Digitized  by 


Google 


126  SUPREME  COURT  t^oi. 

[Z.  Cross  V.  The  State.] 

The  prosecution  was  begun  by  warrant  and  affidavit. 
The  facts  sufficiently  appear  in  the  opinion.  The  court 
in  its  oral  charjje  said :  "Evidence  upon  the  part  of  the 
state  shews  defendant  on  the  8th  day  of  August  passing 
ahjng  on  the  property  of  Vandeford."  There  was  objec- 
tion to  this  statement.  Further  charging -the  jury  orally, 
the  court  said :  *'I  charge  you  as  a  matter  of  law  that 
there  are  only  three  ways  in  Alabama  to  establish  a  pub- 
li<-  n>ad;  that  one  is  by  board  of  revenue  or  county  com- 
missioners, one  by  dedication,  and  one  by  prescription. 
A  public  road  must  be  a  road  either  authorized 
by  bf^ard  of  revenue  or  county  commissioners  and 
to  (establish  it  the  law  requires  an  application 
n)ust  be  made  to  the  hoard  of  commissioners. 
Such  application  must  be  made  by  petition  and 
at  least  30  days'  notice  of  the  intended  application  must 
be  given  by  advertisement  at  the  courthouse  door  and  at 
three  other  places  in  the  county,  two  of  Avhich  should  be 
in  the  immediate  neighborhood  of  the  place  where  road 
is  to  Ik*  established.  The  court  must  then  issue  a  notice 
to  seven  disinterested  hcuseholders  of  the  cOunty  to 
view  out  the  road  and  mark  out  the  route  for  such  pro- 
posi^d  road  and  assess  the  value  of  the  lands  of  the  land- 
owners ;  then  mark  out  the  route  of  the  road  and  return 
their  report  to  the  court  under  oath,  and  a  day  is  set 
for  the  hearing  of  the  same;  or  a  public  road  may  be 
dedicated  by  the  owner  of  the  land  thrcmgh  which  it 
passes;  or  by  prescription — prescription  is  the  claim  or 
title  to  the  land  or  road  by  virtue  of  immemorial  use  or 
enjoyment — the  right  of  title  acquired  by  possession  dur- 
ing the  time  and  in  the  manner  fixed  by  law."  Further 
charging  the  jury  orally,  the  court  said :  "I  charge  you, 
regarding  the  Fnitcnl  States  statute  law,  that  the  statute 
onlv  gives  permission,  and  it  is  only  permission  by  the 
government,  to  enter  on  public  land  to  establish  a  high- 
way; but  before  it  becomes  a  public  road  the  state  law 
would  have  to  be  applicnl,  and  before  it  could  become  a 
public  r(^ad  the  state  authorities  would  have  to  take  hold 
of  it  and  mnke  it  a  public  road  according  to  the  law  of 
the  state.-'     The  jury  retired  and  returned  and  stated 
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to  the  court  that  they  desired  instructions  on  one  point 
in  the  case — if  the  continued  use  of  the  road  20  years  or 
more  by  the  people  would  make  it  a  public  highway  over 
the  public  land.  The  court  replied :  "I  charge  you  as  a 
matter  of  law  that  under  the  United  States  statute  a 
road  used  for  20  years  or  more  while  the  land  belonged 
to  the  government  or  was  a  part  of  our  public  domain 
would  not  make  it  a  public  road,  unless  it  was  so  made  by 
the  laws  of  Alabama,  and  that  it  must  be  established  by 
the  laws  of  the  state  of  Alabama  and  authorized  in  this 
way  or  it  could  not  be  a  public  road."  Exceptions  were 
reserved  by  the  defendant  to  all  these  instructions.  At 
the  request  of  the  state,  the  court  gave  the  folloAving 
written  charge :  "The  court  charges  the  jury  that  under 
the  undisputed  evidence  in  this  case  they  should  con- 
vict the  defendant,  unless  they  are  reasonably  satisfied 
that  he  had  a  legal  cause  or  good  excuse  for  entering 
upon  the  premises  of  Vandeford  at  the  time  for  wJiich 
he  is  prosecuted."  A  number  of  charges  were  requested 
by  the  defendant,  and  refused,  which  are  not  necessary 
here  to  be  set  out. 

PiNKNEY  Scott,  for  appellant. — Counsel  discussed 
assignments  of-'error  relative  to  the  admission  of  testi- 
mony but  cites  no  authorities. 

The  court  erred  in  its  oral  charge  in  stating  to  the 
jury  the  tendencies  of  the  State's  eyideuce,-  —Mcintosh 
t\  State,  140  Ala.  137.  The  Court  erred  in  its  oral 
charge  to  the  jury  as  to  how  a  road  may  become  estab- 
lished.—/?ai*;?f7«Horffe  t\  State,  136  Ala.' 19.  The  court 
erred  in  its  oral  charge  to  the  jury  with  refei-ence  to  the 
United  States  statute  authorizing  the  establishment  of 
public  highways  across  public  lands. — Smith  r.  Mitrlirll, 
21  Wa€h.  536 ;  Wallmrau  Co,  r.  \Va<Ie,  43  Oregon,  253. 
Sec.  2477  Fed.  Stat.  Voi.  6,  p.  498,  and  cases  cited  in 
notes  thereto. 

Our  laws  recognize  prescription  as  one  of  the  modes 
of  estalblishing  a  public  hiirhway. — McDade  r.  State, 
95  Ala.  28;  Western  Ry.  of  Ala.  i\  Ala.  Gt.  /?.  R.  Co..  96 
Ala.  272.  The  right  to  acquire  a  highway  under  a  Fed. 
Statute  has  been  declared  to  exist  in  this  State.-^Te/?//. 


Digitized  by 


Google 


128  SUPREME  COURT  tvoi. 

[Z.  Cross  V.  State.] 

/?.  R.  Co,  V.  Taylor,  102  Ala.  224.  Under  the  above  i.a- 
thorities  the  charges  given  to  the  State  and  the  charges 
refused  to  the  defendant  were  erroneous, 

Massey  Wilson,  Attorney-Cieneral,  for  State. — Sec. 
5602  of  the  Code  does  not  relieve  defendant  of  guilt  in 
this  case.  Witness  (Jreene  was  rightfully  permitted  to 
testify  that  a  certain  person  was  in  possession  of  the 
land. —  Wrujht  r.  i^tate,  136  Ala.  139.  It  was  discretion- 
ary with  the  court  to  p^^nnit  a  re-(»xamination  of  (Ireene. 
—liraha.m  r.  State,  38  So.  919.  The  jiortion  of  the  oral 
charge  excepted  to  is  a  part  of  an  incomplete  sentence 
and  cannot,  for  that  reason,  l>e  reviewed. — McXril  r. 
Htatr,  102  Ala.  121.  The  portion  of  the  oral  charge  in 
reference  to  the  creation  of  public  highways  was  correct. 
— Hat'iK'r  r.  Htatc,  109  Ala.  66;  Lnnnan  r.  Andrews,  129 
Ala.  170.  Section  2443,  et.  seq.,  (\)de  1896.  The  evi- 
<lence  showed  that  no  acceptance  of  the  grant  by  the  gov- 
ernment had  l)een  made  by  the  State  or  County  of  the 
roadway  over  the  public  lands. — Streeter  i\  i^tallmaher, 
61  Neb.\>05;  Rolen  r.  Emrirh,  99  N.  W,  464;  Hchwerdtle 
w  I'laeer  Voantif,  108  (^al.  589;  Keene  r.  Fairrieu\  8  S. 
Dak.  558;  9  A.  &  E.  Eni^v.  ct  Law,  72.  (Miarges  refused 
to  tlie  defendant  were  rightly  refused.  ^The  excuse  nt- 
tempted  to  be  set  up  in  this  case  was  not  suflficient  under 
the  statute,— ir//.vo;<  r.  Hta>te,  87  Ala.  117. 

DOWDELL,  J. — The  prosecution  in  this  case  was 
commenced  on  affidavit  and  warrant,  in  which  the  de- 
fendant was  charged  with  trespass  after  Avarning.  The 
evidence  without  dispute  showed  that  the  prosecutor, 
Vandeford,  was  the  owner  and  in  possession  of  the  land 
at  the  time  of  the  allegcnl  trespass,  and  that  he  had  v.arn- 
ed  the  defendant  prior  to  the  alleged  trespass  and  within 
six  months  not  to  go  upon  the  land.  The  land  was  en- 
tered by  the  prosecutor  as  a  homestead,  the  same  being 
government  land,  six  years  prior  to  the  alleged  trespass, 
and  the  prosecutor  had  built  upon  and  improved  the 
same  and  pe^rfected  his  right  of  entry  in  1904.  While  the 
land  was  yet  government  land,  a  roadway  traversed  the 
same,  which  had  been  used  and  traveled  by  the  people  of 
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the  vicinity  for  more  than  20  years.  It  was  not  shown  to 
have  ever  been  recognized  by  any  act  of  the  county  is  a 
public  hij^hway.  Did  it  become  one  by  its  being  used  and 
traveled  by  the  people  of  the  vicinity  and  the  public  gen- 
erally for  more  than  20  years?  We  think  not.  Such  use 
will  be  presumed  to  have  been  permissive,  and  not  ad- 
verse to  the  government.  The  fedeiral  statute  (section 
2477  of  the  Revised  Statutes  of  the  United  States  (U.  S. 
Comp.  St.  1901,  p.  1567),  Avhich  provides  that  "the  *ight 
of  way  for  the  construction  of  highways  over  public  lands 
n(Jt  reserved  for  public  uses,  is  hereby  granted."  crannot 
be  construed  to  mean  that  a  roadway  used  by  the  public 
over  government  land  may  become  a  public  highway  from 
mere  user  or  by  prescription.  The  purpose  of  this  stat- 
ute is  to  authorize  the  construction  of  highways  over 
public  lands  not  reserved  for  public  uses,  by  authority  of 
law ;  that  is,  by  the  laws  of  the  state  or  territory  in  which 
the  lands  are  situated. 

There  was  no  error  in  the  ccmrt's  ruling  on  the  objec- 
tions to  the  questions  asked  the  witness  Vandeford  by 
the  defendant  on  cross-examination,  in  which  it  was 
sought  to  be  shoAvn  that  the  prosecutor  agreed  with  one 
Russell,  on  the  morninj!:  of  the  8th  day  of  August,  1905, 
the  day  of  the  alleged  trespass,  that  he  (the  prosecutor) 
would  leave  the  road  open  until  it  Avas  settled  whether 
he  had  the  right  to  close  it  or  not.  It  was  not  pretended 
that  any  such  understanding  or  agreement  was  made 
with  the  defendant,  and  it  certainly  furnishes  the  defimd- 
ant  no  legal  cause  or  good  excuse  for  going  ui>on  the  pros- 
ecutor's land  after  he  had  been  warned  not  to  do  so. 
There  was  no  error  in  refusing  to  allow  the  defendant  to 
prove  that  the  prosecutor  told  the  witness  J.  H.  Russell, 
in  the  presence  of  Tom  Russell  and  others,  on  the  19th 
d-ay  of  August,  that  he  had  agreed  to  leave  the  road  open 
until  that  day.  The  fact  that  the  prosecutor  gave  Char- 
lie Sellers  permission  to  use  and  haul  lumber  over  the 
road  furnished  no  excuse  to  the  defendant  for  going  np<m 
the  land  after  he  had  been  warned  not  to  do  so. 

There  was  evidence  on  the  part  of  the  defense  tending 
to  show  that  the  old  roadway  in  question  was  the  only 
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way  of  reaching  Kimbell,  a  station  on  the  railroad,  from 
the  defendant's  sawmill.  This  evidence  being  offered  by 
the  defendant,  it  was  not  error  to  permit  the  state  to 
show  by  the  proescutor  that,  when  he  closed  up  the  old 
roadway,  he  cut  a  new  roadway,  which  could  be  and  was 
used  by  people  to  reach  the  points  to  which  the  old  "oad- 
way  led.  It  is  not  reversible  error  to  permit  immaterial 
evidence  to  be  rebutted  by  immaterial  evidence. 

There  was  no  error  in  allowing  the  state,  on  the  cross- 
examination  of  the  defendant  as  a  witness,  to  show  that 
he  (the  defendant)  had  sworn  out  a  warrant  for  the  ar- 
rest of  the  prosecutor.  This  evidence  was  competent  for 
the  purpose  of  showing  bias  or  feeling  on  the  part  of  the 
witness. 

There  was  no  error  in  allowing,  against  the  objection 
of  the  defendant,  the  re-examination  of  the  witness  Green 
in  the  rebuttal.  This  was  a  matter  in  the  discretion  of 
the  court  and  is  not  revisable. — Braham  v.  Htate,  (Ala.) 
38  South.  919. 

The  first  exception  reserved  to  a  part  of  the  oral  charge 
of  the  court  to  the  jury,  as  set  forth  on  page  19  of  the 
record,  shows  that  the  portion  excepted  to  is  a  part  of 
an  uncompleted  sentence.  We  are  unable  to  review  this 
part  so  excepted  to,  for  the  reason  that  we  are  unable  to 
say,  in  the  absence  of  the  omitted  part  of  the  sentence, 
what  was  the  statement  of  the  law  bv  the  court  to  the 
jury.— ilfcA^ei/Z  t\  State,  102  Ala.  121,'  15  South.  352,  48 
Am.  St.  Rep.  17. 

The  court,  in  its  oral  charge  as  to  what  was  necessary 
to  establish  a  public  road  or  highway,  correctly  stated 
the  \2i^\— Harper  r.  f^tate.  109  Ala.  "^66, 19  South,  901 ; 
Lexoman  v,  Amlreirs,  129  Ala.  170,  29  South.  692;  Code 
1896,  §  2443. 

On  the  undisputed  evidence  in  this  case  the  court  com- 
mitted no  error  in  giving  the  general  charge  at  the  re- 
quest of  the  solicitor.  The  court's  action  in  refusing  the 
several  written  charges  requested  by  the  defendant  was 
free  from  error. — Wilson  t\  l^tate,  87  Ala.  117,  6  South. 
394. 
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We  find  no  error  in  the  record  of  which  the  appellant 
can  eomplain,  or  that  is  injurious  to  the  appellant,  and 
the  judgment  appealed  from  will  be  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ.,  con- 
cur. 


Taylor  v.  The  State. 

Failure  to  Work  Public  Road. 
(Decided  July  6.  1906.    4a  So.  Rep.  776.) 

1.  Hightonys;  Work  on  Public  Roads;  Temporary  Absence. — One 

temporarily  sojourning  at  the  place  where  he  is  warned  to 
work  the  public  road,  but  who  lives'  elsewhere,  and  has  paid 
his  street  tax,  is  not  liable  to  road  duty  at  the  place  of  his 
temporary  scjoum. 

2.  Same;  Failure  to  Work;  Evidence. — It  was  competent  for  de- 

fendant to  show  that  he  was  at  the  place  where  he  was  warned 
to  work  the  road  only  temporarily  working  out  a  fine  and  cost 
his  employe  paid  for  him,  that  his  home  was  elsewhere  to 
which  he  would  return  on  completing  his  fine  and  costs,  and 
that  he  had  paid  his  street  tax  to  a  certain  date  at  the  place  of 
his  residence,  as  a  defense  to  a  prosecution  for  failure  to  work 
the  public  road  after  warning. 

3.  Hame;  Road  Duty;  Liability. — The  payment  of  street  tax  in  an 

incorporated  town  or  city  is  in  substitution  for  road  duty,  and 
a  person  cannot  be  made  liable  for  both  for  the  same  period. 

Appeal  from  Hale  County  Court. 

Heard  before  Hon.  W.  C.  Christian. 

Defendant  was  tried  and  convicted  for  failure  to  work 
the  roads.  Defense  endeavored  to  be  interposed  by  the 
defendant  was  that  he  lived  in  the  town  of  Greensboro, 
and  had  paid  street  tax  to  said  town  for  the  year  ending 
March  1,  1906.  That  he  was  out  of  town  temporarily, 
working  for  one  Otts  who  had  secured  a  fine  and  costs  for 
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him,  and  that  as  soon  as  said  fine  and  costs  were  fully 
paid,  it  Avas  his  intention  to  return  to  his  home  ia 
Gr(H*nsb'oro.  These  facts  were  offered  to  be  shown  by  the 
witness  Otts,  but  on  motion  of  the  solicitor,  the  court 
refused  to  permit  the  introduction  of  the  testimony. 

i)K  (tRAFFenrikd  &  Evans,  for  appellant. — No  brief 
came  to  the  Reporter. 

Massby  Wilson,  Attorney-Creneral,  for  State. — The 
demurrer  to  the  indictment  was  properly  overruled. — 
Brown  v.  Htate,  63  Ala.  97.  The  testimony  for  the  State 
tended  to  show  everything  necessary  to  warrant  a  ver 
diet  of  guilty.— Sections  2452-53,  Code  1896.  The  excep- 
tions to  the  finding  of  the  (^ourt  are  unavailing. — W\th- 
erspoo)!  r.  f^iatc,  39  So.  Rep.  352. 

i 

SIMPSON,  J. — The  defendant  in  this  case  was  tried 
by  the  court  without  a  jury,  and  found  guilty  of  the  of- 
fense of  willfully  failing  or  refusing  to  work  the  public 
road  after  legal  notice,  as  charged  in  the  indictment. 

The  court  erred  in  sustaining  the  objection  to  the  ques- 
tion by  the  defendant  to  the  witness  Otts,  and  in  refusing 
to  allow  proof  by  said  witness  of  the  facts  proposed.  If 
the  defendant  was  a  resident  of  an  incorporateil  town, 
where  he  was  paying  his  street  tax,  and  only  temporarily 
in  the  country  for  .the  purpose  of  working  out  his  fine  or 
indebtedness,  with  the  intention  of  then  returning  and 
continuing  his  residence  in  said  town,  he  was  not  liable 
to  road  duty  at  the  place  of  his  temporary  sojourn. — 
Hpann  v.  Htate,  14  Ala.  588.  The  facts  sought  to  be  prov- 
ed were  projK^r  to  he  considered  in  order  to  determine 
whether  or  not  he  was  simply  a  sojourner. 

The  motion  to  discharge  the  defendant  should  have 
been  granted.  The  payment  of  s^treet  tax  in  an  incorpo- 
rated town  or  city  is  a  substitute  for  the  performance  of 
road  duty,  and  it  is  not  the  intention  of  the  law  that  a 
man  shall  be  liable  to  both  for  the  same  period.  The  ev- 
idence is  uncontroverted  that  the  defendant  had  paid  his 
•street  tax  in  and  for  the  year,  which  did  not  end  intil 
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March  1,  1906,  and  he  was  warned  on  February  1,  1906, 
to  work  the  road  on  February  5,  1906.  He  could  not  be 
made  liable  for  road  duty  until  March  1,  1906. 

As  the  defendant  is  entitled  to  be  discharged,  it  is 
not  necessary  to  pass  on  the  demurrer  to  the  indictment. 

The  judgment  of  the  court  is  reyersed,  and  a  judgment 
will  be  here  rendered  discharging  the  defendant. 

Weakley,  C.  J.,  and  Haralson  and  Dbnson,  JJ.,  con- 
cur. 


Lee  i\The  State. 

Failure  to  Work  Public  Road. 

(Decided  June  30th,  1906.    41  So.,  Rep.  677.) 

Indictment  and  Information;  Issues;  Variance;  Matters  Unknotcn  to 
Grand  Jury.— WhUe  §  4901,  Code  1896,  dispenses  with  the  ne- 
cessity of  laying  the  precise  time,  in  the  indictment,  of  the 
commission  of  ail  offense,  where  an  indictment  charges  an  of- 
fense to  have  been  committed  in  a  certain  month,  and  proof  is 
offered  by  the  State  of  an  offense  committed  at  another  time, 
defendant  is  entitled  to  show  that,  as  to  such  offense,  there 
was  no  evidence  before  the  grand  jury  that  returned  th?  in- 
dictment. 

Appeal  from  Hale  County  ( 'Ourt. 

Heard  before  Hon.  W.  C  Christian. 

Defendant  was  indicted,  tried  and  convicted  for  the 
offense  of  failing  to  work  the  public  roads.  The  tosti- 
mony  showed  that  in  1902  and  1903  the  defendant  was 
apportioned  to  a  certain  road.  The  solicitor  was  p<M'iuit- 
ted  to  ask  the  witness  over  the  objection  of  defencbuit, 
"did  you  in  Nov.  1902,  warn  the  defendant  to  work  the 
public  road.  The  witness  answert^l,  '*I  ^ave  the  defend- 
ant three  days  warning  to  work  the  road  telling  him 
where  to  meet  me.    I  warned  him  on  Mondav  to  work  on 
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Friday.  He  did  not  come.  The  defendant  moved  to  ex- 
clude the  answer  of  witness  on  the  grounds  that  the 
grand  jury  had  indicted  the  defendant  for  an  offense  al- 
leged to  have  been  committed  in  March  1903,  and  asked 
the  court  to  limit  the  testimony  to  the  offense  charoed 
in  the  indictment.  The  court  overruled  the  objection  and 
refused  to  limit  the  testimony.  The  defendant  offered 
to  prove  that  the  grand  jury  which  found  the  indictment 
on  which  defendant  was  being  tried  had  before  it  no  tes- 
timony as  to  any  offense  committed  by  defendant  except 
in  March  1903.  The  court  refused  to  permit  thi^  testi- 
mony. It  was  shown  that  the  road  overseer  on  the  24th 
day  of  March  1903  returned  a  complaint  against  defend- 
ant for  failure  to  work  the  road,  and  that  this  was  the 
only  complaint  returned  against  him.  In  his  argument 
to  the  jury,  the  solicitor  said:  "If  the  defendant  had 
worked  ten  days  in  1902,  he  would  have  told  you  about 
it."  The  defendant  objected  to  this  statement  and  moved 
to  exclude  it.  The  court  overruled  the  objection  and 
defendant  excepted.  The  defendant  requested  the  fol- 
lowing written  charges.  1.  The  court  cliarges  the  jury 
that  if  they  believe  the  evidence  in  this  case,  beyond  a  rea- 
sonable doubt,  they  must  acquit  the  defendant.  2.  Un- 
less the  jury  are  satisfied  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt,  that  the  defendant  was  in- 
dicted by  the  grand  jury  for  a  wilful  refusal  or  fail \i  re, 
to  work  the  public  road  in  October  or  November  1902, 
they  must  acquit  the  defendant. 

DE  Graffbnried  &  EviNS,  for  appellant. — The  indict- 
ment was  defective  in  failing  to  allege  the  particular 
road  the  defendant  was  in  default  for  failure  to  work. — 
McOoIlough  v.  State,  63  Ala.  75.  Where  there  is  no  evi- 
dence before  the  grand  jury  returning  the  bill  for  indict- 
ment, as  to  the  oft*ense  charged  the  indictment  will  l>e 
quashed. — Washington  i\  Stoic,  63  Ala.  189;  Sparren- 
herget^s  case,  53  Ala.  481. 

Massey  Wilson,  Attorney-General,  for  State. — The 
demurrer  was  properly  overruled. — Broivn  v.  State^  63 
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Ala.  97.  The  trial  court  could  not  inquire  into  the  pro- 
ceedings of  the  grand  jury  in  the  manner  here  attempted. 
— Sparrenhergei'  v.  State,  53  Ala.  48 ;  Jones  v.  State,  81 
Ala,  79 ;  Hall  v.  State,  134  Ala.  90.  The  defendant  hav- 
ing assigned  one  ground  for  the  motion,  this  was  a  waiver 
of  all  other  grounds. — McDaniel  v.  State,  97  Ala.  14.  The 
bill  of  exceptions  shows  merely  that  the  defendant  ob- 
jected and  excepted  to  the  remarks  of  counsel.  This  pre- 
sents nothing  for  review. — Stone  v.  State,  105  Ala.  60; 
KiuQ  V,  State,  100  Ala.  85.  The  charges  refused  to  the 
defendant  were  bad. — Owen  v.  State,  74  Ala.  401. 

ANDERSON,  J.— While  the  statute  (section  4901  of 
the  Code  of  1896)  dispenses  with  the  necessity  for  stat- 
ing the  precise  time  at  Avhich  the  offense  was  committed, 
the  law  requires  that  all  indictments  must  be  found  on 
legal  evidence,  and  when  an  indictment  charges  an  of- 
fense, it  means  the  one  testified  to  before  the  grand  jury, 
and  not  one  that  may  have  been  committed  by  the  de- 
fendant at  some  other  time,  and  which  was  not  consid- 
ered by  the  grand  jury.  While  the  indictment  in  the  case 
at  bar  did  not  have  to  aver  the  precise  time  the  offense 
was  committed,  it  did  charge  the  defendant  with  the 
commission  of  the  offense  (meaning,  of  course,  the  one 
testified  to  before  the  grand  jury),  and  the  law  does  tiot 
authorize  the  conviction  for  an  offense  which  was  never 
thought  of  nor  considered  by  that  body. 

The  question  involved  in  this  case  is  not  one  which  at- 
tacks the  indictment,  but  is  really  one  of  allegata  and 
probata.  Tlie  indictment  must  of  necessity  charge  the 
defendant  with  the  commission  of  the  offense  as  disclosed 
by  legal  evidence  before  the  grand  jury,  and  the  state  is 
not  authorized  to  prove  an  offense  different  from  the  one 
for  which  the  defendant  was  indicted,  although  similar 
in  its  character.  If,  therefore,  there  were  two  separate 
and  distinct  offenses  on  the  part  of  the  defendant,  the 
state  could  ask  for  a  conviction  only  for  the  one  for 
which  he  was  indicted,  being  the  one  considered  by  the 
grand  jury ;  and,  after  proving  the  other  default,  the  de- 
fendant had  the  right  to  show  that  it  was  not  the  one 
for  which  he  was  indicted.    We  do  not  concede  that  such 
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evidence  is  violative  of  public  policy,  because  permitting 
proof  of  what  transpired  before  the  grand  jury,  as  de- 
fendants have  been  permitted  in  other  instances  to  show 
certain  facts  presented  to  the  grand  jury.  For  instance 
when  the  indictment  avers  a  fact  "unknown,"  the  defend- 
ant has  the  right  to  show  that  it  was  known.  But  public 
policy  cannot  be  considered  when  to  do  so  would  inter- 
fere with  the  constitutional  right  of  a  citizen.  When  a 
person  is  tried  and  convicted  for  an  offense  different 
from  the  one  charged  in  the  indictment,  he  has  been  de- 
nied his  constitutional  right.  The  case  of  O'Bruni  t?. 
mate,  91  Ala.  25,  8  South.  560,  is  not  in  conflict  with  this 
opinion.  There  the  attempt  was  to  show  that  certain 
witnesses  testified  to  different  offenses  from  the  one  for 
which  the  defendant  was  tried ;  but  the  defendant  did  not 
attempt  to  show  that  the  indictment  under  which  he  w-as 
being  tried  wa«  not  found  on  legal  evidence.  Nor  is  the 
case  of  8  III  limn  r.  fitate,  68  Ala.  525,  in  conflict  with  this 
opinion.  There  the  defendant  was  tried  und(»r  an  affida- 
vit. 

It  is  contended  that,  if  a  defendant  be  permitted  to  go 
behind  an  indictment  upon  the  trial,  it  will  lead  to  much 
confusion  and  embarrassment  in  the  administration  of 
the  criminal  law.  If  such  be  true,  we  cannot  subordinate 
the  constitutional  rights  of  the  most  obscure  citizen  to  an 
exiMHlition  of  trials.  There  can  be  little  cause,  however, 
for  a  resort  by  the  defendant  to  evidence  of  this  charac- 
ter, when  the  state  only  attempts  to  convict  a  defendant 
of  the  offense  for  which  he  has  been  indicted. 

So  much  of  the  argument  of  the  solicitor  as  was  object- 
ed to  was  improper ;  but  whether  the  defendant  took  the 
proper  action  to  eliminate  it  or  not  we  need  not  decide, 
as  this  case  must  be  reversed  for  the  reason  al)ove  indi- 
cated. 

The  trial  court  committed  no  error  upon  the  other  rul- 
ings. The  judgment  of  the  county  court  is  reversed,  and 
the  cause  is  remanded. 

Reversed  and  remanded.     All  the  Justices  concur. 
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Stewart  v.  The  State. 

Killing  Animals, 
(Decided  June  14,  1906.    41  Sov  Rep.  631.) 

1.  Criminal  Law;  Verdict;  Polling  Jury, — Either  party  has  the  right 

to  poll  the  jury  in  a  criminal  case. 

2.  Same;  Waiver. — The  accused  may  waive  the  right  to  poll  the  jury 

in  a  misdemeanor  case. 

3.  Same;  Irregularity  in  Verdict. — ^The  jury,  while  the  court  was 

recessed,  made  their  verdict,  wrote  it  upon  the  indictment  and 
hand€d  it  to  the  clerk  of  the  court  and  dispersed;  when  the 
court  reconvened  the  judge  refused  to  receive  the  verdict  and 
sent  the  jury  to  their  room  to  make  a  verdict.  All  this  was 
done  without  the  consent  of  the  defendant.  Held,  that  as  the 
judge  refused  to  receive  the  verdict  made  and  returned  during 
the  recess  of  the  court,  the  dispersing  of  the  jury  did  not 
amount  to  an  acquittal,  but  was  such  an  irregularity  as  ren- 
dered the  verdict  a  nullity  and  it  would  not  support  a  judg- 
ment of  conviction. 

Appeal  from  Dale  Circuit  Court. 

Heard  before  Hon.  A.  A.  Evans. 

The  defendant  was  indicted  and  tried  for  unlawfully 
or  wantonly  killing,  disfiguring,  or  disabling  a  hog,  (he 
property  of  another,  of  the  value  of  |15.  The  bill  of  ex- 
ceptions states  that  the  case  was  tried  during  the  morn- 
ing session  of  the  court,  and  after  the  evidence  was  all 
in,  and  the  attorneys  had  addressed  the  jury,  and  the 
judge  had  charged  them,  and  the  jury  had  retired  to  con- 
sider their  verdict,  the  court  recessed  for  dinner;  that 
no  agreement  was  made  between  the  solicitor  and  the  de- 
fendant, or  his  attorney,  that  the  verdict  of  the  jury, 
when  found,  could  be  received  by  the  clerk  in  the  absence 
of  the  defendant  and  the  court;  that  while  the  court  was 
at  recess  the  jury  found  a  verdict  and  wrote  the  same 
upon  the  indictment  and  returned  to  the  courtroom,  in 
the  absence  of  the  court  and  the  defendant,  and  deliv«»red 
to  the  clerk  of  the  court  their  verdict,  which  the  clerk 
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placed  with  the  file.  Thereupon  the  jury  dispersed. 
Upon  the  reconvening  of  the  court  for  the  afternoon  ses- 
sion, the  clerk  handed  the  verdict  of  the  jury  to  the  judge, 
presiding,  who  from  the  liench  read  the  verdict  aloud. 
The  judge  then  cammed  said  jury  to  take  their  place  in 
the  jury  box,  and  asked  the  jury  what  they  meant  by  this 
verdict.  The  verdict  was  as  follows:  "We,  the  jury, 
find  for  the  defendant  and  a.ssess  the  value  of  the  hc^  at 
|6."  The  defendant  objected  to  this  question,  assigning 
his  grounds  that  the  verdict  of  the  jury  had  been  return- 
ed to  the  clerk  of  the  court  as  their  verdict,  and  without 
the  consent  of  the  defendant  or  his  counsel  they  had  dis- 
persed and  gone  to  their  homen,  and  that  there  was  no 
consent  on  the  part  of  the  defendant  or  his  counsel  that 
the  verdict  might  be  put  in  form,  and  that  by  dispersing 
after  rendering  verdict  they  had  done  an  act  tantamount 
to  an  acquittal.  The  obejection  was  overruled,  and  the 
foreman  of  the  jury  answered  the  court  that  the  jury 
meant  to  find  the  defendant  guilty  and  assess  the  dam- 
ages at  |6.  The  court  explained  to  the  jury  how  to  put 
their  verdict  in  form  to  express  what  they  intended,  and 
that  the  law  required  that,  if  they  found  the.defendant 
guilty,  they  should  assess  a  fine  against  the  defendant  in 
double  the  amount  they  found  the  value  of  the  property 
to  l>e.  Thft  defendant  objected  to  this,  and  excepted.  The 
jury  retired,  and  returned  a  verdict  in  conformity  to  the 
instructions  of  the  court,  and  the  court  proceeded  to  pro- 
nounce judgment  of  guilt  upon  the  verdict  last  return- 
ed. 

SoLLiE  &  KiRKLAND,  for  appellant. — The  defendant 
should  have  bei^i  discharged  under  the  facts  in  this  case, 
after  the  separation  of  the  jury. — Jones  v.  State,  97  Ala. 
77;  Foster  v.  State,  88  Ala.  182;  Hayes  v.  State.  107  Ala. 
4 ;  Stale  i\  Hughes.  2  Ala.  104 ;  (Jook  v\  State,  60  Ala.  39 ; 
WaJler  v.  State,  40  Ala.  332;  Jackson  v.  State,  102  Ala. 
76;  MeCaidey  i\  State,  26  Ala.  135;  Cohia  v.  State,  16 
Ala.  748 ;  Ned  v.  State,  7  Port.  187 ;  Broim  v.  State,  63 
Ala.  104. 
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Massey  Wilson,  Attorney-General,  for  State.  No 
brief  came  to  the  reporter. 

ANDERSON,  J. — In  all  criminal  cases,  whether  of 
felony  or  misdemeanor,  the  right  of  polling  the  jury 
is  secured  to  either  party.  It  is  a  right,  however,  like 
the  right  of  trial  by  jury,  which  may  be  waived  by  the 
prisoner  in  case  of  misdemeanor. — Broum  r.  State,  63 
Ala.  97.  Th  return  of  a  verdict  in  the  absence  of  the  de- 
fendant and  a  dispersion  of  the  jury  is  irregular,  and 
would  operate  as  a  reversal  of  the  case,  unless  it  was  a 
misdemeanor  and  it  appi^ared  that  the  defendant  had  con- 
sented to  such  a  return. — Jones  v,  Staie,  97  Ala.  77,  12 
South.  274,  38  Am.  St.  Rep.  150;  Wells  v>.  State,  147  Ala. 
41  South.  630.  If  the  verdict  is  not  received  and  record- 
ed, it  would  not  result  in  an  acquittal  of  the  defendant, 
and  the  unauthorized  disj^ersion  of  the  jury  would  be 
good  ground  for  a  new  trial  and  for  a  reversal  by  this 
court  when  the  point  is  properly  reserved. — Jones'  Case, 
supra;  Hayes  v.  State,  107  Ala.'  1,  18  18  South.  172. 

In  the  case  at  bar,  the  verdict  was  not  received  and  ac- 
cepted or  recorded  by  tlie  court,  and  did  not  work  an  ac- 
quittal ;  but,  as  the  jury  had  dispersed  before  returning 
the  verdict  that  was  received,  said  verdict  would  not  sup- 
port a  valid  judgment  of  conviction,  and  the  trial  coui't 
erred  in  rendering  judgment  thereon  over  the  objection 
of  the  defendant.  The  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Weakley^  C.  J.,  and  Tyson  and  Simpson,  J  J.,  concur. 


Digitized  by 


Google 


140  SUPREME  COURT  l^o^^ 

[Wells  y.  The  State.] 

Wells  V.  The  State. 

Disturbing  Religious  Worship, 
(Decided  June  6,  1906.    41  So.  Rep.  630.) 

1.  CriWiinaJ  Law;  Verdict;  Rendition;  Presence  of  Accused. — It  is 

essential  to  the  validity  of  a  verdict  in  all  criminal  cases  that 
it  be  rendered  in  open  court,  and  in  the  presence  of  the  .ac- 
cused. 

2.  Same;  Felonies;  Records. — ^The  record  must  affirmatively  show 

the  personel  presence  of  accused  when  the  verdict  is  rendered, 
in  all  cases  of  felony. 

3.  Same;  Reception  of  Verdict;  Recess. — It  is  error  to  permit  the 

ckrk  of  the  court  to  receive  the  verdict  of  the  jury  during  the 
recess  of  the  court,  in  a  felony  case,  in  the  absence  of  accused, 
even  with  the  consent  of  his  counsel. 

4.  Same;  Acquittal. — In  a  misdemeanor  or  felony  case,  where  the 

verdict  is  received  and  the  jury  discharged  in  the  absence  of 
accused,  such  proceedings  operated  as  an  acquittal  of  the  ac- 
cused, and  cannot  be  cured  by  reassembling  the  jury,  aftar 
they  have  dispersed. 

5.  Same;  Waiver;  Misdenfueanors. — The  right  to  be  present  when  the 

verdict  is  rendered,  in  a  misdemeanor  case,  may  be  waived  by 
the  accused. 

f 

Appeal  from  Madison  County  Court. 

Heard  before  Hon.  W.  T.  Lawler. 

The  defendant  was  indicted  at  the  February  term, 
1905,  of  the  Madison  Circuit  court  for  disturbing  an  an 
assemblage  of  people  met  for  a  religious  worship.  The 
case  was  returnable  to  the  county  court  of  said  Madison 
county  and  was  tried.  The  facts  are  suflficiently  stated, 
and  it  is  admitted  that  these  are  the  facts,  in  the  follow- 
ing motion  made  by  defendant :  "(^omes  the  defendant, 
John  Wells,  and  moves  the  court  to  discharge  him  from 
custody  for  the  following  reasons :  On  August  5,  1905, 
after  that  a  jury  had  l>een  impaneled  and  sworn  and  ac- 
cepted by  l)oth  the  state  and  the  defendant,  and  after  that 
the  indictment  had  been  read  to  the  jury  and  the  defend- 
ant had  pleaded  not  guilty,  and  after  that  the  evidence 
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had  been  taken  in  the  cause,  attorneys  had  made  their 
arguments,  and  the  court  had  charged  the  jury  and  di- 
rected that  they  retire  to  deliberate  upon  the  verdict,  the 
hour  of  12:30  having  arrived,  the  court  recessed  until 
2  o'clock.  In  the  meantime  the  defendant  and  other  per- 
sons who  were  in  the  courtroom  who  desired  to  do  so  had 
left  the  courtroom  to  get  their  dinners.  The  jury  came 
into  the  courtroom  with  a  verdict,  which  they  sealed  in 
an  envelope  and  handed  to  the  judge,  which  was  by  him 
handed  to  the  clerk.  When  the  verdict  was  handed  to  the 
judge,  he  instructed  the  jury  not  to  make  known  the  con- 
tents of  the  verdict,  and  told  them  to  go  to  their  dinners, 
and  report  back  at  2  p.  m.  In  a  half  hour  after  this  l^he 
judge  handed  the  verdict  to  the  clerk.  The  defendant  ob- 
ected  and  excepted  to  this  conduct  of  the  court.  The  jury 
then  dispersed.  Various  ones  went  to  their  dinners  sepa- 
rately and  mingled  with  the  people  generally.  After 
court  was  convened  at  the  hour  of  2  o'clock  the  defendant 
moved  the  court  by  his  attorney  to  discharge  him  on  rhe 
ground  that  he  had  been  acquitted ;  the  jury  having  been 
allowed  to  separate  without  having  returned  a  verdict 
into  court  in  his  presence."  The  defendant  had  not  con- 
sented for  the  jury  to  be  discharged  in  his  absence.  The 
court  overruled  defendant's  motion  to  discharge  him, 
and  he  duly  excepted.  After  this  motion  was  made,  at 
the  suggestion  of  the  solicitor,  the  court  called  the  jury 
'from  the  audience,  as  they  were  not  then  sitting,  in  the 
jury  box,  but  were  sitting  promiscuously  with  the  au- 
dience in  the  courtroom  before  him,  and  caused  the  clerk 
to  take  the  verdict  which  had  been  handed  to  him  quite  a 
while  before  that  and  read  in  their  presence.  The  jury 
said  that  that  was  th<jir  verdict,  and  each  one  of  t)»em 
said  he  had  not  talked  about  the  verdict  that  had  been 
rendered  before  any  one.  The  defendant  objected  to  this 
examination  of  the  jury,  and  the  court  overruled  his  ob- 
jections and  permitted  the  solicitor  to  prove  by  the  ju- 
rors that  they  had  not  talked  about  the  verdict  that  liad 
been  rendered.  The  defendant  moved  to  exclude  the  evi- 
dence of  the  jurors  that  they  had  not  talked  about  the 
verdict,  and  the  court  overruled  the  motion,  and  the  de- 
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fendant  excepted.  John  Ilertzler,  one  of  the  jurors  tes- 
tified that  the  verdict  had  been  agreed  upon  before  they 
had  separated.  The  defendant  objected  to  this  and 
moved  to  exclude  it. 

D.  A.  Grayson  and  C.  A.  Grayson,  for  appellant. — 
The  unauthorized  discharge  of  the  jury  before  the  verdict 
was  receivcxl  entitles  the  defendant  to  his  discharge. — 
Ned  i\  i^tate,  7  Port.  187;  Hayes  v.  State,  107  Ala.  1  ;  4 
Blacks.  Com.  360 ;  17  A.  &  E.  Ency  of  Law,  p.  1251.  Un- 
der the  evidence,  the  defendant  was  entitled  to  the  aflSr- 
mative  charge.— .Ir/r/ir  r.  State,  32  So.  Rep.  326.  The 
court  erred  in  calling  the  jury  together  and  having  the 
verdict  read  over  the  defendant's  objection. — Cook  i\ 
State,  60  Ala.  39.  On  the  same  authority,  the  court  erred 
in  permitting  proof  by  the  jurors  as  to  how  and  when 
thtnr  veidict  was  made. 

Massey  Wilson,  Attorney-General,  for  State. — No 
brief  came  to  the  re[K>rter. 

ANDERvSON,  J.— In    all  criminal    cases  the    verdict 
of  the  jury  must  be  rendere<l  in  open  ccmrt  and  in  the 
presence  of  the  accused.    In  cases  of  felony  the  prisoner 
must  l)e  personally  present  when  the  jury  return  their 
verdict,  and  to  ^uipport  a  ccmviction  the  record  must  af- 
firmativelv  declare  his  presence. — Hiu/hes'  case,  2  Ala. 
102,  36  Am.  Dec.  411 ;  Eliza's  Case,  39  Ala.  693;  \VaU^r\H 
Case,  40  Alii.  326.    And  in  a  (*ase  of  felony  it  is  error  to 
allow  the  verdict  to  be  received  by  the  clerk  during  a  re- 
cess of  the  court  in    the  absence  of    the  prisoner,    even 
though  this  be  done  with  the  consent  of  his  counsel. — 
Waller's  (Uise,  supra.    It  would  set^m  that  when  the  ver- 
dict has  been  received  in  the  absence  of  the  defendant, 
and  the  jury  is  discharged,  it  is  the  equivalent  of  an  ac- 
quittal.—//'«//r.v  r.  State,  107  Ala.  1,  18  South.  172;  Ned 
r.  State,  7  Port.  187;  Cook  r.  State,  60  Ala.  39.  31  Am. 
Rep.  31.    The  action  of  the  court  in  rei^mvening  the  jury 
after  the  defendant  appeared  in  court  and  after  they  bad 
dispersed,  but  before  having  the  verdict  read,  did    not 
cure  the  error. 
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The  foregoing  rule  relates  to  the  trials  of  misdemoan- 
ors,  as  well  as  felonies,  except  the  defendant  may  waive 
the  right  to  be  present  when  the  verdict  is  returned  and 
other  formalities  connected  with  the  return  and  recep- 
tion thereof  in  misdemeanor  cases. — Broum  t\  Htate^  63 
Ala.  97.  But  in  the  case  at  bar  the  record  altirmatively 
shows  that  the  defendant  did  not  consent  to  an  informal 
return  and  reception  of  the  verdict,  and  as  the  verdict 
was  illegally  received,  it  operated  as  a  discharge  of  the 
defendant.  The  judgment  of  the  county  court  is  reversed 
and  one  is  here  rendered  discharging  the  defendant. 

Reversed  and  rendered. 

Weakley^  C.  J.,  and  Dowdell  and  Denson,  JJ.,  con- 
cur. 


Lynch  v.  The  State. 

Sellinfj  Liqiior  Without  lAccnHc, 
(Decided  Jan.  10,  1906.    39  So.  Rep.  912.) 

Intoxicating  Liquors;  Licenses;  Issuance  to  Firm;  Rights  of  Part- 
ner.— The  defendant  having  jiurchased  his  partner's  interest 
in  the  firm,  was  authorized  to  carry  on  the  same  business 
under  the  license  granted  to  him  and  his  partner  to  retail 
liquors. 

Appeal  from  Bessemer  City  Court. 

Heard  hefore  Hon.  William  Jackson. 

The  defendant  was  convictcnl  of  retailing  without  a  li- 
cense. Trial  was  had  on  the  following  agreed  statements 
of  facts:  That  one  D.  B.  Wilkins  and  Will  Lynch,  the 
defendant  in  the  case,  paid  for  and  procured  a  license, 
iKith  state  and  county,  to  carry  on  business  as  retail  li- 
quor dealers  in  the  city  of  Bessemer,  Jefferson  county, 
Ala.  That  the  said  I).  B.  Wilkins  and  Will  Lynch  were 
understood  to  be,  and  were,  partners  in  said  business, 
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and  that  they  did  business  under  the  firm  name  of  Wil- 
kins  &  Lyni'h.  That  the  license  that  was  issued  to  them 
had  their  names  written  in  it  as  follows:  "D.  B.  Wil- 
kins  and  Will  Lynch."  That  they  commenced  to  do  bus- 
iness on  the  date  that  the  license  was  issued  for  the  bal- 
ance of  the  year  1905.  That  the  said  firm  did  business  as 
the  firm  for  some  time,  when  the  said  D.  B.  Wilkins  sold 
and  transferred  his  interest  in  and  to  said  business  to  W. 
R.  McVay,  and  he  (Wilkins)  went  out  of  and  left  the 
business.  That  the  said  McVay  never  took  charge  of  nor 
attempted  to  do  business  under  said  license,  but  at  once 
after  the  transfer  of  Wilkins'  interest  to  him  transferred 
the  same  to  Will  Lynch,  this  defendant.  That  this  de- 
fendant, Will  Lynch,  continued  to  carry  on  and  run  said 
business  without  other  license  than  that  issued  to  D.  B. 
Wilkins  and  Will  Lynch  as  aforesaid.  That  this  prose- 
cution is  brought  against  said  Lynch  for  carrying  on 
said  retail  liquor  business  aforesaid  after  Wilkins  had 
retired  from  the  firm  as  aforesaid. 

W.  S.  Welch,  for  appellant. — It  being  admitted  that 
Wilkins  and  Lynch  had  a  valid  license,  it  is  prima  facie 
presumed  that  the  law  has  been  complied  with  in  its 
procurement. — Russell  t\  .^tate,  77  Ala.  89.  Each  mem- 
ber of  a  firm  must  qualify  as  required  by  law  before  li- 
cense will  issue,  so  then  each  member  is  qualified  and 
authorized  to  retail  in  the  same  place. — §§  3520-24,  code 
1896  and  citations;  lAmg  r.  State,  97  Ala.  32;  Shair  r. 
State,  56  Ind.  188;  Love  joy  i\  VommomV'ealthy  13  Ky. 
Law  Rep.  967.  The  word,  person  or  party  means  firm  as 
well.— 22  A.  &  E.  Ency.  of  Law,  pp.  233-738.  A  license 
to  a  firm  will  protect  each  member  thereof. — Shiff  v. 
State,  84  Ala.  454.  Where  a  retail  license  has  been  is- 
sued to  a  firm  and  one  of  the  members  buys  out  the  oth- 
er, the  license  protects  the  remaining  partner  in  selling 
at  the  same  place,  and  during  the  time  for  which  it  was 
issued. — Vommomrealth  r.  JameSy  98  iKy.  30;  Hill  r. 
Thlrton,  94  Ky.  96;  State  v.  Gearhardt,  3  Jones  L.  178; 
IL  S.  r.  Gladden,  99  U.  S.  225;  James  v,  Cotnniantoealth^ 
16  Kv.  Law,  445;  [•.  S.  v.  Davis,  37  Fed.  468;  St.  CJwrle^ 
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V.  Hackman,  133  Mo.  645;  Hickley  v.  Insurance  Co.,  140 
Mass.  38. 

Massey  Wilson,  Attorney  General,  for  the  State. — 
The  court  correctly  gave  the  affirmative  charge  for  the 
State.  A  license  to  one  partner  conferred  no  authority 
on  the  partner  or  a  partnership. — Long  v.  State,  27  Ala. 
32;  ^tailings  v.  Lee,  123  Ala.  464.  The  acts  of  Lynch 
can,  in  no  sense,  be  the  acts  of  the  partnership,  and  the 
license  to  the  partnership  was  a  personal  permit  or  priv- 
ilege to  be  exercised  in  the  manner  and  by  the  persons  to 
whom  it  was  granted. — Powell  v.  State,  69  Ala.  10; 
Wharton  v.  King,, 69  Ala.  365.  Charge  A,  requested  by 
defendant  was  properly  refused. — Tovynsend  t?.  State, 
137  Ala.  91.  As  the  affirmative  charge  was  properly  giv- 
en for  the  state,  the  refusal  of  charges  to  the  defendant 
was  without  error. — Parruh  i\  Statefi,  139  Ala.  16. 

ANDERSON,  J. — Although  it  is  in  general  permissi- 
ble to  grant  a  license  to  two  persons  jointly,  yet  a  li- 
cense granted  to  one  person,  who  forms  a  partnership 
with  an  unlicensed  person,  does  not  authorize  the  latter 
to  make  sales. — Shair  r.  State,  56  Ind.  188.  And  when 
the  firm  already  exists,  a  license  to  one  partner  individ- 
ually will  confer  no  authority  on  his  partner  or  the  firm. 
"A  license  to  retail  affords  protect!  in  only  for  those  acts 
which,  by  law,  are  merely  acts  of  an  individual.  If  it  is 
granted  to  a  partnership,  it  affords  protection  only  for 
those  acts  which,  in  law,  are  the  acts  of  the  firm.  A  li- 
cense to  an  individual  cannot  be  a  license  to  a  partuer- 
ship.''Low(7  r.  State,  27  Ala.  32.  And  on  the  same  prin- 
ciple a  license  issued  to  a  firm,  of  which  a  given  person 
is  a  member,  confers  no  authority  to  sell  on  another 
firm,  of  which,  also  ,the  same  person  is  a  member. — 
Wharton  r.  King,  69  Ala.  365.  "But  where  a  license  is 
issued  to  a  firm,  and  before  its  expiration  one  partner 
acquires  the  interest  of  the  other  partners  in  the  firm's 
business  and  property,  he  may  continue  to  sell  under 
the  same  license ;  and  so,  also,  a  license  granted  to 
two  persons  or  partners  will  justify  one  of  them  in 
making  sales,  although  the  other  has  retired  from  the 
10. 
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firm.'' — Black  on  Intoxicatinj?  Liquors,  §  134;  V,  S.  v. 
DaviH,  (D.  C.)  37  Fed.  468;  State  v.  Gerhardt,  48  N.  C. 
179 ;  Hill  17,  Thixton,  94  Ky.  96,  23  S.  W.  947;  St.  Charles 
t\  Hackman,  133  Mo.  634,  34  S.  W.  878. 

In  the  case  at  bar  the  license  was  granted  to  D.  B.  Wii- 
kins  and  Will  Lynch,  the  defendant,  who  were  at  the 
time  partners,  and  at  the  time  of  the  alleged  violations 
the  said  Lynch  was  conducting  the  business  as  the  sole 
owner  and  proprietor.  The  North  Carolina  case,  supra, 
very  justly  holds  "that  the  continuance  of  the  business 
by  the  remaining  partner  will  not  authorize  an  improper 
person  to  retail,  because  the  moral  qualifications  of  the 
retailer  have  already  been  examined  into  and  passed  up- 
on by  the  county  court.  In  this  respect  it  differs  essen- 
tially from  the  case  of  an  assignee,  or  of  the  personal  rep- 
resentative of  a  licensed  person,  claiming  the  right  to 
sell  under  the  license.  Such  claim  would  be  rejected,  for 
the  obvious  reason  that  the  claimant  would  not  have  the 
sanction  of  the  county  court.  But  the  reason  would  not 
apply  to  the  case  of  the  present  defendant,  who  is  a  re- 
maining partner."  The  trial  court  erred  in  giving  Ihe 
general  charge  for  the  state,  and  in  refusing  the  one  re- 
quested by  the  defendant ;  and  the  judgment  is  reversed 
and  one  will  be  here  rendered  discharging  the  defendant. 
Reversed  and  rendered. 

Haralson^  Tyson^  Dowdell^  and  Denson,  JJ.,  con- 
cur. 


Hainey  v.  The  State. 

Carrying  Concealed  Weapon, 

(Decided  June  30th,  1906.    41  So.  Rep.  968.) 

1.  Carrying  Concealed  Weapon;  Jury  Question. — ^Whether  the  pis- 

tol was  carried  in  such  manner  as  not  to  be  discernible  by  or- 
dinary observation  is  a  question  for  the  Jury. 

2.  Same;  Evidence;  AdmisHhility, — It  was  error  to  admit  evidence 
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that  defendant  was  drunk  at  the  time  it  was  alleged  he  car- 
ried a  concealed  pistol. 

3.  Same. — It  was   inadmissible  to  show   that  the  accused   was    a 

brother  of  a  person  whom  the  officers  were  seeking  to  arrest  for 
drunkenness  at  the  time  the  accused  is  alleged  to  have  carried 
the  concealed  weapon. 

4.  Criminal  Law;  Instruction;  Repetition. — It  is  not  error  to    re- 

fuse instruction  covered  by  those  given  In  writing  at  the  re- 
quest of  defendant 

Appeal  from  Jackson  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

The  state  was  permitted  to  prove,  over  the  objection 
of  defendant,  that  at  the  time  of  the  carrying,  the  de- 
fendant was  drunk  or  under  the  influence  of  whiskey. 
The  state  was  also  allowed  to  prove  that  Sam  Hainey 
and  the  defendant  were  brothers,  and  that  Sam  Hainey 
was  drunk  also,  and  that  the  defendant  stopped  the  mar- 
shal and  his  assistant  while  in  the  discharge  of  tlieir 
duty  in  carrying  Sam  Hainey,  under  arrest,  to  town. 

Lawrence  E.  Brown,  for  appellant. — The  court  im- 
properly permitted  proof  that  the  defendant  was  under 
the  influence  of  li<|uor,  or  drunk  at  the  time  of  the  al- 
leged carrying. — Oawey  r.  t^tate,  141  Ala.  74;  Barney 
r.  Htatt\  69  Ala.  233.  The  court  also  erred  in  permitting 
testimony  as  to  the  condition  of  defendant's  brother. — 
Authorities  supra ;  Wisdom  v.  I>ltate,  8  Port  511 ;  Camp- 
hell  r.  State,  23  Ala.  69.  The  court  erred  in  refusing 
charge  1. — Smith  i\  State,  96  Ala.  66;  Ramsey  v,  State^ 
91  Ala.  31 ;  Perry  r.  State,  78  Ala.  22 ;  Sullnmn  v.  State, 
68  Ala.  525. 

Massey  Wilson,  Attorney  General,  for  State.-7-Uuder 
the  evidence  the  jury  could  come  to  no  other  conclusion, 
except  the  guilt  of  the  defendant,  and  as  the  defendant 
received  the  lowest  term,  it  is  evident  that  the  admission 
of  the  testimony  objected  to  was  not  prejudicial  to  the 
defendant ;  besides,  the  specific  grounds  of  objection  did 
not  reach  the  error  in  the  admission  of  the  evidence.—- 
FJUs  r.  State,  105  Ala.   76.     The  re(iuest  to  give  the 
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charges  were  general. — Yeates  v.  State,  38  So.  760. 
Charge  1  was  misleading. — Driggers  v,  State,  123  Ala. 
46. 

DENSON,  J. — The  defendant  was  convicted  for  car- 
rying a  pistol  concealed  about  his  person. 

The  defendant  offered  no  evidence,  and  the  point  in 
the  case  on  its  merits  was  whether  the  pistol,  which  the 
testimony  showed  the  defendant  had,  was  carried  in  such 
manner  as  not  to  be  discernable  by  ordinary  observa- 
tion; and  this  was  a  jury  question. — Smith's  Case,  96 
Ala.  66,  11  South.  71 ;  Ramsey's  Case,  91  Ala.  29,  8 
South.  568;  Drigger's  Case,  123  Ala.  426,  26  South.  512. 

Evidencie  that  the  defeiidant  was  drunk  at  the  time 
the  state's  witness  testified  he  saw  him  with  the  pistol, 
was  not  an  issuable  fact  in  the  case,  and  was  patently 
immaterial.  Its  only  tendency  was  to  unduly  prejudice 
the  jury  against  the  defendant.  The  court  erred  in  ad- 
mitting it— Dean's  Case,  98  Ala.  71,  13  South.  318; 
Gainey's  Case,  141  Ala.  74,  37  South.  355.  We  cannot 
say  that  the  admission  of  the  evidence  was  not  injurious 
to  the  defendant's  case,  aB  has  been  suggested  by  the  at- 
torney general  in  his  brief.  What  the  state's  witness  was 
doing  at  the  time  he  saw  the  defendant  with  the  pistol 
may  have  been  competent  as  tending  to  show  that  he 
was,  or  was  not,  in  a  position  to  see  the  defendant  and 
the  pistol,  and  the  court  properly  overruled  the  objec- 
tion calling  for  such  evidence.  But  the  witness's  answer 
was  not  entirely  responsive  to  the  question,  and  those 
parts  of  it  that  defendant  moved  to  exclude  should  have 
been  excluded. 

Nor  have  we  been  able  to  discover  the  materiality  of 
the  evidence  of  the  relationship  between  Dick'  and  Sam 
Hainey.  Neither  was  examined  as  a  witness,  and 
whether  they  were  brothers  or  otherwise  related,  or  not 
related  at  all,  had  no  tendency  to  elucidate  any  issue  in 
the  case. 

The  defendant  had  the  benefit  of  charges  1  and  4  re- 
fused to  him  in  other  charges  given  at  his  request. 
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For  the  errors  pointed  out,  the  judgment  of  conviction 
is  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 

Weakley^  C.  J.,  and  Haralson  and   Simpson,  JJ., 
concur. 


Roland  v.  The  State* 

Selling  Liquor  Without  License. 
(Decided  June  30th,  1906.    41  So.  Uep.  9a'{.) 

1.  Criminal  Law;  Affidavit;  Wrongful  Sale  of  Liquor. — Under  the 

provisions  of  Section  3,  of  Acts  of  1896-7,  p.  124,  the  clerk  of 
the  circuit  court,  who  is  ex-offlcio  clerk  of  the  county  court 
of  Shelhy  county,  has  authority  to  take  affidavit  as  the  hasis 
for  a  warrant  in  a  prosecution  for  violation  of  the  liquor 
laws. 

2.  Same;  Lost  Affidavit;  Suhatitution, — ^The  county  court  has  pow- 

er to  substitute  an  affidavit  which  has  been  lost,  and  on  which 
a  prosecution  for  the  illegal  sale  of  liquor  was  based. 

3.  Same;  Trial;  Wai-rant. — ^The  fact  that  several  terms  of     the 

court  had  elapsed  since  the  issuance  of  the  warrant,  and  that 
the  warrant  was  functus  officio,  did  not  affect  the  court's 
power  to  try  the  defendant  where  the  defendant  was  properly 
l>ef ore  the  court. 

Appeal  from  Shelby  County  Court. 

Heard  before  Hon.  A.  P.  Longshore. 

The  defendant  was  convicted  of  selling  liquor  witliout 
license.  The  facts  sufficiently  appear  in  the  opinion  of 
the  court. 

McMillan  &  Hayes,  for  appellant. — In  support  of  the 
position  taken  that  the  court  was  without  authority  to 
substitute  an  affidavit  for  the  lost  affidavit,  we  cite  the 
following  cases. — OiPnaicny  t\  State,  22  Ala.  773;  Brad- 
ford V.  State,  54  Ala.  230;  §  4919-4392,  code  1896;  §  4920, 
code  1896.    The  warrant  was  functus  officio. 
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Massey  Wilson^  Attorney  General,  and  J.  T,  Lbeper, 
County  Solioitor,  for  State. — The  court  had  authority  to 
substitute  the  lost  affidavit. — Brail  ford  v.  State,  54  Ala. 
230;  Ward  t\  State,  78  Ala.  455. 

DENSON,  J. — This  prosecution  was  commenced  in 
the  county  court  of  Shelby  countj'  by  aflfidavit  made  by 
l)ave  Harper  before  J.  P.  Pearson,  clerk  of  the  circuit 
court,  and  ex-offlcio  clerk  of  the  county  court  of  Shelby 
county  in  which  the  defendant  was  charged  with  the  of- 
fense of  selling  vinous,  spirituous,  or  malt  liquors  with- 
out a  license  and  contrary  to  law.  The  authority  of  the 
clerk  to  take  the  aflSdavit  exists  under  the  third  section 
of  the  act  to  regulate  the  trial  of  misdemeanors  in  Shel- 
by county,  approved  December  9,  1896,  Acts  1896-97.  p. 
124.  The  case  was  tried  before  the  judge  without  a  jnry, 
and  the  appeal  is  prosecuted  from  the  judgment  of  the 
court  convicting  the  defendant. — Acts  1896-97,  p.  123. 

At  the  trial,  and  when  the  case  was  called,  the  solici- 
tor made  known  to  the  court  that  the  aflfidavit  was  lost, 
and  motion  to  substitute  a  copy  of  the  affidavit  for  the 
original  was  granted  by  the  court.  To  the  motion  to  sub- 
stitute a  demurrer  was  overruled.  The  demurrer  pro- 
ceeds upon  the  theory  that  the  court  was  without  author- 
ity to  substitute  a  lost  aflftdavit  in  a  criminal  case.  It 
was  held  in  Ganaicaifs  Vase  by  a  divided  court  that  a 
lost  indictment  could  not  be  substituted.  The  court 
there  recognized  the  right  inherent  in  the  court  to  sub- 
stitute any  part  of  the  record  which  has  been  lost  or 
destroyed  in  civil  cases,  but  held  that  the  rule  did  not 
apply  to  indictments.  The  conclusion  there  reached  was 
based  principally  upon  the  proposition  that  the  statutes 
of  jeofails  and  amendments^  which,  in  general  terms, 
authorize  corrections  and  amendments  in  process  and 
pleadings,  did  not  apply  to  indictments. — Ganawaj/'s 
Cflwe,  22  Ala.  772.  That  case  was  tried  at  the  February 
term,  1852,  of  the  city  court  of  Mobile,  and  presumably 
before  the  adoption  of  the  code  of  1852.  as  no  notice  was 
taken  in  the  opinion  of  the  court  of  the  statute  providing 
for  the  substitution  of  lost  indictments  which  is  section 
3527  of  the  code  of  1852,  and  section  4919  of  the  code  of 
1896.— Bradford's  Case,  54  Ala.  230. 
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The  contention  of  the  defendant,  appellant  here,  is 
that  the  statute  with  respect  to  the  substitution  of  a  lost 
indictment  has  no  application  to  affidavits,  and  this  con- 
tention may  be  conceded  on  the  maxim,  "inclusio  unius 
est  exclusio  alterius.''  But  this  court  has  expressly  held 
that  an  affidavit  upon  which  a  criminal  prosecution  is 
based,  like  an  information  at  common  law,  is  amend- 
able at  the  instance  of  the  state,  and  without  the  consent, 
or  even  against  the  objection  of  the  defendant. — Simp' 
son's  Case,  111  Ala.  6,  20  South.  572;  Gand\fs  Case,  81 
Ala.  68,  1  South.  35.  So  it  would  seem,  that  the  theory 
upon  which  the  majority  opinion  in  the  Ganaicay  Case 
proceeded  does  not  obtain  in  the  case  at  bar.  We  are 
satisfied  that  it  is  within  the  inherent  power  of  the  coun- 
ty court  to  allow  the  substitution  of  a  lost  affidavit,  and 
that  there  is  no  en-or  in  the  action  of  the  court  in  s»jb- 
stituting  the  affidavit  in  this  case. — Bradford's  Case,  54 
Ala.  230.  It  can  make  no  difference,  so  far  as  the  trial 
is  concerned,  whether  the  warrant  was  functus  officio 
or  not,  the  purpose  of  issuing  the  warrant  was  to  get 
the  defendant  before  the  court,  he  was  present,  and  the 
trial  could  properly  proceed  without  regard  to  the  fact 
that  several  terms  of  the  court  had  elapsed  since  the  is- 
suance of  the  warrant.  The  affidavit  was  the  paper  upon 
which  the  trial  was  had,  it  was  that  which  afforded  the 
defendant  information  as  to  the  charge  made  against 
him.  There  is  no  merit  in  the  insistence  that  the  court 
erred  in  denying  the  motion  to  quash  the  warrant. — 
Murphi/s  Case,  55  Ala.  252;  Claytwi's  Case,  122  Ala.  91, 
26  South.  118. 

The  witnesses  were  examined  ore  tenus,  and  we  do 
not  feel  that  we  would  be  warranted  in  disturbing  the 
conclusion  reached  by  the  court  as  to  the  defendant's 
guilt. — Woodrmv  r.  Haiming,  105  Ala.  240,  16  South. 
720. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Haralson  and  Simson,  JJ.,  con- 
cur. 
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Ossie  V.  The  State. 

Habeas  Corpus. 
(Decided  June  6th,  1906.    41  So.  Rep.  945.)        , 

1.  Convicts;  Contracts  of  Hire;  Powers  to  Annul, — If  the  convicts 

are  cruelly  treated,  or  If  the  bond  of  the  hirer  Is  insufiPicient 
or  deemed  so,  however  the  information  is  obtained,  the  Judge 
of  Probate  may,  under  Section  4526,  Ck)de  of  1896,  of  his  own 
motion,  annul  contracts  for  the  hire  of  county  convicts,  wheth- 
er hired  Inside  or  out  of  the  county. 

2.  Same;  Annulling  Contract  for  Insufficiency  of  Bond. — ^The  pres- 

ent state  of  insecurity  for  the  future,  will  justify  the  annul!- 
ment  of  the  contract  of  hire  on  accoimt  of  the  insufficiency 
of  the  hirer's  bond,  and  the  annulment  is  not  confined  to  the 
fact  of  a  change  In  the  sufficiency  of  the  bond  from  what  it 
was  when  originally  made. 

3.  Habeas  Corpus;  Scope  of  Inquiry, — The  inquiry  in  habeas  cor- 

pus proceedings  is  as  to  the  unlawfulness  of  the  detention — 
the  status  of  the  petitioner  at  the  time  of  the  trial-^so  that 
changes  in  the  condition  of  detention  between  the  time  the 
writ  was  allowed  and  the  time  the  trial  was  had  formed  part 
of  the  inquiry,  and  are  to  be  considered  In  the  decision. 
4.  Same;  Relief. — ^The  contract  having  been  annulled  before  the 
term  of  petitioner's  sentence  had  expired,  the  order  In  ha- 
bas  corpus  should  not  be  an  absolute  discharge;  the  order 
should  be  a  discharge  from  the  custody  of  the  hirer  and  a 
remandment  to  the  custody  of  the  jailer  until  further  dispo- 
sition can  be  made. 

Appeal  from  Jefferson  Criminal  Court. 
Heard  before  Hon.  S.  L.  Weaver. 
Habeas  corpus  proceedings  by  Charles  Ossie.     From 
an  order  denying  discharge,  petitioner  appeals. 

George  J.  Sullivan  and  Charles  L.  Brombero.  for 
appellant. — Habeas  corpus  is  the  remedy  to  procure  the 
discharge  of  a  citizen  illegally  restrained. — §§  4812, 
4834,  4838  and  4839,  code,  1896;  E.v  parte  McKimtt,  55 
Ala.  238;  Simmons  v.  Ga.  I.  &  C.  Co.,  61  L.  R.  A.  739. 
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The  action  of  the  board  of  revenue  and  road  commis- 
sioners of  Mobile  county  in  awarding  the  contract  under 
which  appellant  was  held,  was  null  and  void. — Wight- 
man  V,  Karsner,  20  Ala.  446;  Gullom  v»  Casey,  1  Ala. 
351;  Davis  v,  Htate,  46  Ala.  80;  Garlic  v.  Dunn,  42  Ala. 
404;  Ex  parte  Branch  Bank,  63  Ala.  383;  Jackson  v. 
State,  102  Ala.  76;  Birmingham  B.  d  L.  Asso.  v.  State, 
120  Ala.  408;  Boynton  v.  Wilson,  46  Ala.  501. 

The  corporation  must  show  a  legal  contract  with  Mo- 
bile county  for  the  hire  of  its  convicts,  and  the  records 
of  the  commissioners'  court  must  show  jurisdiction  af- 
firmatively .—§  §  4435,  4521,  code  1896;  Ex  parte  Short- 
rid-ge,  115  Ala.  126;  Commissioner's  Court  v,  Hearne,  59 
Ala.  471 ;  Cramhlee  v.  Cole,  128  Ala.  649.  It,  therefore, 
became  necessary  to  show  that  the  contract  was  made  at 
a  term  authorized  by  law. — ^Authorities  supra.  Unfler 
the  authority  given  Holcombe  as  shown  by  the  record, 
he  could  not  execute  this  contract. — §  4535,  code  1896; 
Ex  parte  Shortridge,  supra;  Ex  parte  Haralson,  123  Ala. 
89.  The  bond  which  the  corporation  failed  to  give  was 
for  the  purpose  of  protecting  the  convict  against  inhu- 
man treatment — Jefferson  Co.  v.  Truss,  85  Ala.  486; 
Arrington  v,  Morgan,  75  Ala.  606.  The  judge  of  probate 
may,  if  the  bond  is  insufficient,  or  if  any  convict  is  treat- 
ed cruelly,  or  inhumanely,  terminate  the  contract. — 
Jeff.  Co.  V.  Truss,  supra.— i  4525,  code  1896. 

The  judge  properly  overruled  the  motion  to  quash  the 
petition.— §§  4827,  4828,  4829,  4832,  code,  lS96;Ex  parte 
Jones,  94  Ala,  33;  Ex  parte  Charleston,  107,  Ala.  488; 
Grooms  v.  Shad,  40  8o.  Kep.  497.  The  court  erred  in 
quashing  the  answer  filed  by  appellant  to  the  return  of 
the  corporation. — §  4832;  Groom  v.  Shad,  supra;  Sim- 
mons V.  Oa.  G.  d  I.  Go. 

The  minutes  of  the  l)oard  of  revenue  are  the  sol(»  ex- 
positor of  its  action,  and  the  court  erred  in  admitting 
Perkin's  testimonv. — Crenshaw  Go.  v.  Sykes,  113  Ala. 
626. 

Massey  Wilson,  Attorney  General,  and  Tillman 
Grubb^  Bradlby  &  MoRHow,  for  State. — The  act  of  hir- 
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ing  county  convicts  Ih  purely  administrative,  and  since 
Sec.  4594  has  been  repealed,  what  was  said  in  the  causes 
of  Ejp  pane  White,  81  Ala.  80,  and  Ex  parte  Shortridge, 
115  Ala.  126,  is  not  applicable. — Hiwalson  v.  State,  123 
Ala.  89.  The  directions  of  the  statute  as  to  the  times  of 
the  meeting  of  the  board  of  revenue  are  directory  mere- 
ly, and  whether  held  on  that  day  or  not,  is  immaterial. — 
State  Auditor  v.  Jacksmi  Co.,  65  Ala.  142;  Perry  Co.  i?. 
Railroad  Co,,  65  Ala-  391.^  The  county  may  waive  the 
execution  of  a  bond  without  in  any  way  affecting  the  in- 
terest of  the  convicts. — Ex  parte  White,  supra;  Ex  parte 
Haralson,  supra.  The  contract  can  only  be  annulled  by 
a  certain  person  and  upon  certain  contingencies,  and 
the  governor  alone  has  authority  to  annull  it. — 26  A.  & 
E.  Ency.  of  Law,  pp.  604-5,  640-645-671;  Jef,  Co,  v. 
Truss,  85  Ala.  486.  The  convict  is  not  entitled  to  relief 
by  reason  of  the  certificate  of  the  probate  judge  in  respect 
to  the  insufficiency  of  the  bond. — Jeff,  Co,  v.  Truss,  su- 
pra, 

TYSON,  J. — The  appellant  sued  out  a  w^rit  of  habeas 
corpus  before  Hon.  Samuel  L.  Weaver,  associate  judge 
of  the  criminal  court  of  Jefferson  county,  complaining 
that  he  was  unlawfully  imprisoned  or  restrained  of  his 
liberty  by  the  S1(\HS-Shef¥ield  Steel  &  Iron  Company, 
hereafter  called  the  ''Sloss  (^ompany."  On  the  hearing 
he  was  remanded  to  the  custody  of  the  Sloss  Company, 
from  which  order  this  appeal  is  prosecuted. 

The  case  made  is  that  appellant  was  convicted  and 
sentenced  in  Mobile  county  to  hard  labor,  and  under  a 
contract  with  the  authorities  was  hire<l  and  delivered 
to  the  Sloss  Company,  and  was  in  its  custody  under  ^aid 
contract  working  out  his  unexpired  sentence  when  the 
writ  was  sued  out.  l*retermitting  all  consideration  of  the 
insistence  that  the  contract  was  not  made  by  the  board 
of  reA'enue  and  road  commissioners  because  not  fully  and 
completely  shown  by  the  minutes  of  the  board,  and  that 
the  bond  never  went  into  effect  because  not  actually  ap- 
proved by  the  judge  of  probate,  we  will  consider  only  the 
construction  of  the  statute  (section  4525  of  the  code  of 
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1896)  in  respect  to  the  annuUment  of  the  contract  of 
hiring,  as  in  our  opinion  it  is  decisive  of  the  cause.  Af- 
ter the  delivery  of  the  petitioner  to  the  contractor,  the 
judge  of  probate  of  Mobile  county  annulled  the  contract 
on  two  distinct  grounds :  One,  that  the  bond  "is  insuf- 
ficient" ;  the  other,  that  the  convicts  had  been  treated  iiv 
humanly;  and  also  by  general  order  not  specifying  any 
cause.  One  of  the  orders,  however,  was  made  after  the 
writ  was  sued  out,  but  before  the  trial — one  on  May  14th, 
the  day  of  the  date  of  the  writ ;  the  third  on  the  30th  of 
April.  After  such  annullment  the  board  of  revenue  and 
road  commissioners  of  Mobile  county  hired  the  convicts, 
including  petitioner,  to  a  third  party.  The  trial  judge, 
on  the  objection  of  the  state  and  of  the  Sloss  Company, 
excluded  all  evidence  of  the  annullment  of  the  contract 
by  the  judge  of  probate.  This  ruling  of  the  court  is 
sought  to  be  justified  on  several  grounds :  First,  that  the 
orders  were  in  two  instances  made  by  the  judge  after  the 
institution  of  this  proceeding;  second,  that  the  annull- 
ment on  the  ground  of  the  insuflSciency  of  the  bond  does 
not  show  that  it  proceeded  on  the  bond  having  become 
insufficient  since  it  was  given,  but  on  the  ground  that 
it  was  then  insufficient;  and,  third,  that  the  judge  was 
without  authority  to  annul  contracts  as  to  convicts 
worked  out  of  the  county  on  the  ground  of  ill  treatment 
except  on  the  order  of  the  governor,  and  that  no  such 
requisition  was  here  shown. 

We  shall  consider  the  last  point  first.  There  can  be  no 
doubt  of  the  general  aversion  of  courts  to  summary  pro- 
ceedings, and  especially  where  they  are  entirely  ex  parte. 
But  necessity  on  principles  of  public  policy  may  reason- 
ably call  for  the  application  of  such  remedies,  and,  where 
they  relate  entirely  to  executory  contracts,  the  dangers 
of  application  to  property  rights  is  minimized.  Wh(Mi  a 
continuous  contract  is  entered  into  there  can  be  no  in- 
justice in  either  or  both  parties  reserving  an  unqualified 
right  to  put  an  end  to  the  contract  in  the  future  at  pl»^as- 
ure.  So  here,  the  welfare  of  the  convicts  subjected  to 
penal  servitude,  of  whom  the  state  is  guardian  as  it  were, 
could  well  dictate  the  policy  of  reserving  the  right  to 
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terminate  the  contract  for  the  employment  of  state  crim- 
inals. Such  matters,  Ukef  many  others,  cannot  await  the 
tedious  termination  of  ordinary  adversary  legal  proceed- 
ings. The  question  then  is:  First,  whether  this  right 
was  reserved  in  this  instance  to  be  exercised  by  the  judge 
^f  probate;  and,  second,  whether  it  has  been  duly  exer- 
cised? 

As  to  convicts  not  sentenced  to  hard  labor  for  the  coun- 
ty, contracts  for  their  hire  may  be  terminated  summarily 
and  wholly  ex  parte,  under  section  4475  and  section  4509 
of  the  code  of  1896,  by  the  president  of  the  board  of  in- 
spectors, for  cause,  on  the  approval  of  the  governor  or 
by  the  governor  "without  assigning  any  reason  therefor." 
As  to  convicts  sentenced  to  hard  labor  for  the  county,  the 
system  is  somewhat  diflFerent  from  that  applicable  to  con- 
victs in  the  penitentiary.  As  to  the  latter  the  county  au- 
thorities have  no  authority  or  responsibility,  but  as.  to 
the  former  there  is  a  dual  CRBe,— Jefferson  CoiinUf  v. 
Truss,  85  Ala.  486,  5  South.  86.  Section  4523  of  the  code 
of  1896  prescribes  that  the  inspectors  of  state  convicts 
shall  visit  county  convicts  whenever  they  shall  deem  it 
necessary,  and  shall  rigidly  scrutinize  and  inquire  into 
their  treatment  and  management,  and  report  to  the 
judge  of  probate,  in  writing,  as  to  their  condition  and 
treatment.  Then  follows  the  provision  that  the  contruct 
of  hiring  by  the  county  authorities  must  contain  a  pro- 
vision "that  the  contract  shall  end  if  the  bond,  in  the 
opinion  of  the  judge  of  probate,  becomes  insufficient,  or 
if  any  convict  is  treated  cruelly  or  inhumanely  by  the 
hirer  or  his  employes."  Then  follows  another  provision 
that:  "Whenever  the  board  of  inspectors  shall  notify 
the  governor  that  convicts  who  have  been  sentenced  to 
hard  labor  for  the  county  should  be  removed  from  the 
place  where  they  are  at  work,  or  from  the  control  of  the 
person  who  has  them  hired,  it  shall  be  his  duty  to  order 
the  judge  of  probate  of  the  county  where  said  convicts 
were  convicted,  to  remove  them  from  such  place,  or  to 
annul  such  contract  as  the  case  may  be,"  etc.  It  thus  ap- 
pears that  as  to  county  convicts  the  president  of  the 
board  of  inspectors  has  no  power  to  annul  contracts,  and 


Digitized  by 


Google 


i^^^t  OP  ALABAMA.  157 

[Ossle  V.  The  State.] 

that  the  governor  has  the  power  only  indirectly  through 
the  judge  of  probate.  At  the  same  time  it  appears  that 
the  board  of  inspectors  must  report  the  management  to 
the  probate  judge. 

The  question  in  construing  the  section  is  whether  the 
judge  of  probate  must  be  moved  to  the  annulment  of  the 
contract  by  the  order  of  the  governor,  or  may  act  volun- 
tarily on  the  information  furnished  by  reports  made  to 
him,  or  otherwise  obtained,  on  which  to  form  an  opin- 
ion. Does  the  fact  that  the  governor  is  given  the  right 
to  compel  the  judge  of  probate  to  annul  the  contract  of 
hiring,  in  a  subsequent  clause,  put  a  construction  on.  the 
previous  clause  so  as  to  exclude  the  exercise  of  the  power 
by  the  judge  of  probate  without  compulsion?  Is  there 
any  incompatability  in  such  a  power  being  in  the  gov- 
ernor and  at  the  same  time  an  authority  in  the  judge  of 
probate  to  act  without  extraneous  compulsion  ?  W(»  can 
see  none.  The  clause  of  the  section  providing  that  the 
contract  of  hiring  must  contain  a  stipulation  "that  the 
contract  shall  end  if  the  bond,  in  the  opinion  of  the  judge 
of  probate,  becomes  insufficient,  or  if  any  convict  is 
treated  cruelly  or  inhumanely  by  the  hirer  or  his  em- 
ployes," may  be  read  with  perfect  consistency  with  the 
rules  of  rhetorical  and  grammatical  expression,  by  mak- 
ing the  clause  "in  the  opinion  of  the  judge  of  probate'' 
applicable  to  each  of  the  clauses — one  relating  to  the 
bond,  and  the  other  to  inhumane  treatment.  In  the 
composition  of  compound  sentences  stipulating,  as  here, 
that  the  subject  ("contract")  shall  have  a  certain  status 
("end")  on  the  happening  of  one  of  two  or  more  condi- 
tions or  events  connected  by  "or,"  the  subject  and  pred- 
icate are  usually  and  naturally  expressed  in  connection 
with  the  first  alternative  condition,  and  left  to  be  sup- 
plied with  the  other.  The  first  condition  here  is  "if  the 
bond  becomes  insuflBicient,"  not,  however,  absolutely  so, 
but  qualifledly  ;that  is,  "in  the  opinion  of  the  judge  of 
probate."  It  can  make  no  difference  where  this  qualiti- 
catlon,  so  far  as  the  first  condition  is  concerned,  is 
placed,  so  it  precedes  "or."  In  its  relation  as  expressed 
it  determines,  limits,  and  defines  the  first  alternative,  by 
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pointing  out  how  the  fact  which  is  to  end  the  contract  is 
to  be  determined.  The  first  sentence  can  be  read  thus : 
"The  contract  shall  end,  if  in  the  opinion  of  the  judj^e  of 
probate  the  bond  l)ecomes  insuflBcient.''  The  question 
then  is  whether  in  the  next  alternative  introduced  by  the 
word  "or"  the  (lualifving  clause  used  with  reference  to 
the  first  condition  is  not  to  be  supplied  as  to  the  second, 
just  as  the  subject  ("contract")  and  the  predicate  ("shall 
end")  are  supplied.  It  is  just  as  grammatical  and  prop- 
er to  carry  forward  the  mode  of  determining  the  fact 
which  is  to  end  the  contract,  as  it  is  to  supply  the  sub- 
ject and  predicate  in  the  several  alternatives  connected 
by  "or.''  And  we  think  such  is  the  meaning  of  the  stat- 
ute. Why  are  reports  on  the  condition  of  the  convicts 
to  be  made  to  the  judge  of  probate  if  he  can  act  only  on 
compulsion  by  the  governor  moved  by  the  notice  given 
by  the  inspectors  to  him?  The  power  to  compel  action, 
lodged  in  the  governor,  by  the  judge  of  probate  was  not 
intended  to  give  the  judge  jurisdiction  to  act,  but  to  pre- 
vent his  neglect  to  act  voluntarily.  The  power  to  force 
the  judge  of  probate  to  act  is  a  "cumulative  precaution, 
designed  to  better  insure  the  humane  treatment  of  con- 
victs. It  may  have  been  supposed  that  local  officers 
would  sometimes  neglect  this  duty." — Jefferson  Count j/ 
r.  Truss,  supra.  This  case  expressly  holds  that  section 
4525  of  the  code  of  1896  api)li(^  "to  all  convicts  hireil 
out  by  the  court  of  county  commissioners."  Therefore 
no  distinction  can  be  drawn  as  to  the  power  of  the  judge 
of  probate  in  respect  to  convicts  hired  to  work  in  or  out 
of  the  county  to  terminate  the  contract  of  hiring.  And 
we  hold  that  under  this  section  the  judge  had  the  right 
to  annul  the  ccmtract  for  either  of  the  causes  enumer- 
ated therein. 

The  point  that  the  annullment  for  the  insufficiency  of 
the  bond  must  be  confined  to  the  case  of  a  change  in  the 
sufficiency  from  what  it  was  when  originally  made  is 
entirely  too  narrow.  It  is  the  present  state  of  insecurity 
for  the  future  that  justifies  the  act,  and  not  a  change 
from  the  original  sufficiency.  The  law  suposing  and 
taking  it  for  granted  that  a  sufficient  bond  has  been  orig- 
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inally  taken  gives  the  judge  of  probate  authority  to  judge 
of  the  sufficiency  at  any  future  time,  and  finding  it  theu 
insufficient  calls  into  existence  the  power  of  annulment. 
In  habeas  corpus  proceedings  the  enquiry  is  as  to  the  law- 
fulness of  the  detention.  It  is  the  status  of  the  petitioner 
at  the  trial  which  determines  his  rights.  As  said  by  Mr. 
Church,  in  his  most  excellent  work  on  Habeas  Corpus: 
"On  a  habeas  corpus,  the  decision  should  be  made  upon 
the  actual  status  of  the  case  at  the  time  of  the  decision, 
and  not  according  to  the  state  of  things  when  the  writ 
was  allowed."  The  detention  may  become  lawful  when 
originally  unlawful,  or  unlawful  when  originally  law- 
ful ;  and  in  such  cases  the  court  is  bound  to  regulate  its 
judgment  according  to  the  status  at  the  trial.  It  would 
be  preposterous  to  remand  a  prisoner  to  be  hanged  who 
has  been  pardoned  after  the  date  of  the  writ.  In  shfd't, 
it  is  the  status  at  the  time  of  the  trial  which  the  court 
views  and  therefore  it  must  receive  proofs  to  that  point, 
though  it  may  involve  a  change  of  the  original  status. 

In  this  case,  although  the  petition  was  sworn  to  on  the 
12th  day  of  May,  the  writ  was  not  issued  until  two  days 
thereafter  and  was  not  heard  until  the  11th  day  of  June. 
On  the  30th  day  of  April,  the  probate  judge  made  an  or- 
der annulling  the  contract  with  the  Sloss  Company  be- 
cause of  inhuman  treatment  of  the  convicts.  On  the  I4th 
of  May  he  made  a  similar  order  without  specifying  the 
grounds  on  which  it  was  based,  and  on  the  21st  day  of 
May  a  similar  order  was  made  on  the  ground  that  the 
bond  of  the  hirer  "is  insufficient."  If  the  judge  was  au- 
thorized and  empowered  to  make  these  orders,  jnd  we 
have  shown  that  he  was,  they  put  an  end  to  the  contract 
with  the  Sloss  Company,  and  the  exercise  of  that  au- 
thorization or  power  in  the  absence  of  fraud  or  collu- 
sion is  final. — Jefferson  Countij  v.  Truss,  supra;  Lynde 
v.  County,  16  Wall.  (U.  S.)  6^  21  L.  Ed.  272;  Flock  r. 
Cohh,  64  Ala.  127.  After  the  making  of  these  orders  tiie 
Sloss  Company  ceased  to  be  "the  person  authorized  by 
law  to  detain"  the  appellant,  and  therefore  he  is  entitled 
to  relief,  but  not  to  his  discharge.  On  the  evidence  of- 
fered, but  which  the  trial  judge  refused  to  admit,  he 
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should  have  been  discharged  from  the  custody  of  the 
Sloss  Company  and  remanded  to  the  custody  of  the  jailer 
of  Jefferson  county  until  hired  out  or  disposed  of  by  (he 
board  of  revenue  and  road  commissioners  of  Mobile 
county.— §§  4838,  4839,  code  1896;  White  v.  State,  134 
Ala.  197,  32  South.  320;  State  v.  Roberts,  126  Ala.  87, 
28  South.  744;  15  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p. 
209. 

The  order  appealed  from  is  reversed  and  the  causp  re- 
manded for  further  proceeding  in  accordance  with  this 
opinion. 

R(*versed  and  ren)anded. 

Weakley,  C.  el.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


The  State  v.  Sikes. 

Habeas  Corpus. 
(Decided  July  6th,  1906.    41  So.  Rep.  777.) 

1.  Criminal   Lair:   Bail;  Appeal   hy  State;  Exceptions. — It   l8  nut 

iiec^essary  to  show  on  an  apj)eal  by  the  State  from  a  Judgnieut 
on  habeas  corpus  admitting  a  prisoner  to  bail,  under  Section 
4314,  Code  1896,  that  an  exception  was  reserved  on  the  trial 
to  the  rendition  of  the  judgment,  especially  when  the  judg- 
ment recites  notice  of  appeal  given  by  the  State  at  the  time 
of  the  rendition  of  the  judgment. 

2.  Same;  Time. — Where  the  bill  of  exceptions  was  signed  within 

the  time  fixed  by  the  court,  and  within  the  thirty  days  allow- 
ed by  Section  4126,  Code  1896,  it  was  signed  in  time  and  the 
appeal  taken  in  time. 

3.  Same;  Omitting  Evidence:  Rrrietr. — This  court  will  not,     onap- 

I)eal,  review  the  judgment  of  tlie  lower  court  on  the  facts, 
where  the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence. 

Appeal  from  Crenshaw  Probate  Court. 
Heard  before  Hon.  F.  M.  Tankersley. 
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Habeas  corpus  on  petition  of  Walton  Sikes.  From  an 
onler  granting  bail,  the  state  appeals. 

The  facts  touching  the  appeal  and  the  signing  of  the 
bill  of  exceptions -are  stated  in  the  opinion  of  the  court. 

Massey  Wilson,  Attorney-General,  and  C.  B.  Bricken 
Solicitor  for  State. — No  brief  came  to  the  reporter. 

D.  M.  Powell  and  F.  B.  Beicken,  for  appelle<^ — 
Neither  the  judgment  entry  or  the  bill  of  exceptions 
show  an  exception  reserved  to  the  ruling  of  the  court  in 
allowing  bail,  and  the  presumption  is  that  none  was 
taken.  The  bill  of  exceptions  does  not  purport  to  set  out 
all  the  evidence  and  the  presumption  is  that  there  Avas 
evidence  in  the  case  authorizing  the  court  to  allow  bail. 
— Hudson  V,  Grocery  Co.,  105  Ala.  201.  In  cases  of  tnis 
character  the  finding  of  the  trial  court  will  not  be  dis- 
turbed unless  the  record  shows  it  to  be  clearly  and  man- 
ifeKtly  erroneous. — Ex  parte  Richardson,  96  Ala.  110; 
Ex  parte  Sloan,  95  Ala.  22 ;  Ex  parte  Nettles,  58  Ala. 
275;  Ex  parte  Mc Anally,  53  Ala.  495;  Ex  parte  Allen,  55 
Ala.  258.    The  bill  of  exceptions  was  not  signed  in  time. 

DOWDELL,  J. — The  appeal  in  this  case  is  prosecuted 
by  the  state  from  an  order  of  the  probate  judge  admit- 
ting the  appellee  on  his  petition  for  writ  of  hajjeas  cor- 
pus to  bail,  while  being  held  in  custody  under  an  indict- 
ment charging  him  with  a  capital  offense.  In  such  a  case 
as  the  one  before  us,  code  1896,  §  4314,  authorizes  an  ap- 
eal  by  State.  In  order  to  support  the  appeal  under 
this  section,  it  is  not  necessary  to  show  that  the  state,  at 
the  time  the  judgment  was  rendered  admitting  the  pe- 
titioner to  bail,  reserved  an  exception  to  the  rendition 
of  the  judgment.  Notice  of  the  appeal  was  given  by  the 
state  at  the  time  of  the  judgment  rendered  admitting 
petitioner  to  l>ail,  and  the  judgment  so  recites.  The  ap- 
peal, therefore,  was  taken  within  30  days,  as  provided  in 
section  4316  of  the  criminal  code  of  1896. 

There  is  no  merit  in  the  question  raised  on  the  signing 
of  the  bill  of  exceptions.    The  bill   of  exceptions  wab 
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signed  within  the  30  days  fixed  by  the  judge  for  the  sign- 
ing of  the  same,  and  this  was  within  the  time  allowed  by 
the  statute  (section  4316)  for  taking  the  appeal.  The 
bill  of  exceptions  does  not  purpose  to  set  out  all  of  the 
evidence  introduced  on  the  hearing.  In  tjiis  state  of  the 
record,  we  are  unable  to  say  that  the  judge  of  probate 
iK^fore  whom  the  hearing  was  has  erred  in  admitting  the 
petitioner  to  bail.  The  rule  is  well  settled  that  in  ap- 
peals from  judgments  of  trial  courts,  where  the  bill  of 
exceptions  fail  to  set  out  all  of  the  evidence,  the  judg- 
ment on  the  facts  will  not  be  disturbed.  We  fail  to  see 
why  this  rule  is  not  applicable  to  a  case  like  the  one  be- 
fore us.  It  results  that  the  order  of  the  probate  judge 
admitting  the  petitioner  to  bail  must  be  aflfirmed. 
Affirmed. 

Weakley^  C.  J.,  and  x\nderson  and  Dbnson,  JJ.,  con- 
cur. 


Wray  v.  The  State. 

Habeas  Carpus. 

(Decided  July  6th,  1906.  41  So.  Rep.  878.) 

1.  Criminal    Law;    Preliminary    ProceedUiga ;     Commitment. — The 

judge  of  the  criminal  court,  as  a  couserv^ator  of  the  peace,  has 
authority  to  commit  and  hold  offenders  to  answer  an  indict- 
ment, and,  upon  habeas  corpus  by  defendant,  it  is  immaterial 
whether  the  mittimus  of  the  committing  magistrate  was  valid 
or  not. 

2.  Haheas   Corpus;   Hearing:   Conduct   of   Cause. — ^The     state  has 

the  right  to  open  and  conclude  the  argument  on  habeas  o>r- 
pus  proceedings. 

Appeal  from  Jeflferaon  Criminal  (\>urt. 

Heard  before  Hon.  D.  A.  Greene. 

Habeas  corpus  by  Richard  H.  Wray  to  obtain  his  dis- 
charge from  imprisonment  on  bail.  From  an  order  deny- 
ing bail,  petitioner  appeals. 
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The  allegationa  of  the  petition  are  that  the  defendant 
is  entitled  to  bail  and  that  he  is  restained  without  au- 
thority of  law,  in  that  the  justice  who  tried  the  case  and 
issued  the  mittimus,  one  W.  P.  Russell,  was  a  justice  of 
peace  in  l)eat  11,  Jefferson  county,  Ala.,  and  that  he  tried 
the  case  in  beat  22,  in  said  county,  and  issued  his  mitti- 
mus therefrom.  After  the  conclusion  of  the  evidence  the 
defendant  claimed  the  right  to  open  and  conclude  the 
argument.  This  right  was  denied,  by  the  court,  and  the 
state  was  permitted,  over  the  objection  of  defendant,  to 
open  and  conclude  the  argument.  The  bill  of  exceptions 
then  recited :  "After  argument  by  the  state  and  by  peti- 
tioner, the  judge  ruled  that  the  petitioner  was  not  en- 
titled to  bail'  and  committed  the  defendant  on  the  mit- 
timus without  bail.  To  this  action  of  the  judge  the  pe- 
titioner excepted."  The  judgment  of  the  court  on  the 
application  is  not  otherwise  shown  by  the  transcript. 

8hi  GART  &  Bell,  and  B.  M.  Allbn^  for  appellant. — 
The  justice  issuing  the  mittimus  exceeded  his  jurisdic- 
tion by  holding  the  trial  in  a  beat  other  than  that  of  his 
residence  and  election. — I'Jx  parte  Goiicher,  103  Ala.  305. 
The  only  authority  set  up  by  the  sheriff  in  his  return  is 
the  mittimus,  and  under  the  facts  in  this  case,  it  was  no 
authority  at  all. — AV  pm^te  Davis,  95  Ala.  9.  On  the 
facts  in  this  case  as  developed  by  the  testimony  of  all  the 
witnesses,  the  defendant  was  not  guilty  of  murder  in  the 
first  degree,  and  hence,  he  was  entitled  to  bail. — Ew  parte 
^^imontoih  9  Port.  390 '/E,r  parte  McVrary,  22  Ala.  65; 
Ex  parte  Bryant,  34  Ala.  370;  Broun  i\  State,  109  Ala. 
79.  The  defendant  is  not  shown  to  be  guilty  by  that  full 
measure  of  proof  that  the  law  re<iuires. — Aoree  v.  State, 
63  Ala  234 ;  Bryant  t\  State,  116  Ala.  445. 

MASSiSY  Wilson,  Attorney  General,  for  State. — No 
brief  came  to  the  reporter. 

ANDERSON,  J. — Pretermitting  any  question  as  to 
the  regularity  or  validitr  of  the  mittimus  issued  by  the 
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Magistrate,  Russell,  the  judge  of  the  criminal  court 
is  a  conservator  of  the  peace,  authorized  to  hold 
offenders  to  answer  indictments.  He  could  hear  evi- 
dence as  upon  a  trial  de  novo,  and  upon  suflBicient  proof 
command  the  imprisonment  of  the  petitioner  independ- 
ent of  the  validity  of  the  original  commitment. — Pruitt 
V.  State,  130  Ala.  147,  30  South.  451,  and  cases  cited. 

We  hold  that  the  state  has  the  right  to  open  and  con- 
clude the  argument  in  habeas  corpus  proceedings.  The 
judge  of  the  city  court  had  the  witnesses  before  him,  and 
after  a  careful  consideration  of  the  evidence  we  are  not 
prepared  to  say  that  he  erred  in  denying  the  defendant 
bail,  and  the  judgment  must  be  affirmed. 

Affirmed. 

Tyson,  Smpson,  and  Denson,  JJ.,  concur. 


The  State  v.  Fuller. 

Hdbeds  Carpus, 
(Decided  June  30th,  1906.    41  So.  Rep.  990.) 

Habeas  Corpus;  Jurisdiction. — ^The  chancellor  of  the  Northeas- 
tern Chancery  DiTislon,  embracing  the  county  of  Eliuore.  has 
Jurisdiction  to  try,  and  a  petition  for  habe^is  <-orpu8  for  one 
in  prison  in  the  penitentiary  in  Elmore  County,  is  properly  ad- 
dressed to  such  chancellor,  under  Section  4317  of  the  Code  of 
1896. 

f^ame;  Return  of  WHt;  Where  Returnable. — Where  a  habeas  c<ir- 
pus  writ  was  granted  by  the  Chancellor  of  the  Nojtheastoru 
Chancery  Division,  embracing  the  County  of  Elmore,  rnd^he 
writ  was  granted  more  than  ten  days  before  the  time  fixed  by 
law  for  the  holding  of  the  circuit  court  in  said  County,  the 
writ  was  j)roperly  made  returnable  before  the  Chancellor,  and 
he  had  power  to  make  it  returnable  to  hlra  at  Aaniston  in  an- 
other County. 

Same  Appeal;  Certification  of  Transcript. — Where  writ  of  ha- 
beas corpus  was  returnable  before  the  Chancellor  of  the 
Northeastern  Chancery  Division,  at  Annlston,  the  ^ause  was 
pending  in  the  Chancery  Court  of  Calhoun  Coimty,  If  i)end- 
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I»K  niiywhere,  aud  a  record  certified  od  appoAill  by  the  Reg- 
ister Ir  Chancery  of  that  Court,  and  by  the  Chancellor,  is 
sufficiently  certified.  , 

4.  Conris;  County  Court;  EstaUishment ;  Validity  of  Statue. — The 

fact  that  the  act  creating  the  County  Court  of  Cleburne  (coun- 
ty (Acts  1896-7,  p.  802)  confers  on  said  court  the  same  juris- 
diction and  powers  of  the  circuit  court,  does  not  render  the 
same  unconstitutional. 

5.  HaJ>€a8  Corpus;  Questions  Determinable. — The  defendant  cannot 

complain  that  Section  31,  Acts  1890-7,  was  violative  of  the 
constitutional  provision  and  that  the  prosecution  against  him 
was  not  properly  before  the  County  Court,  although  no  or- 
der was  made  by  the  Circuit  Court  transferring  the  cause  to 
the  County  Court,  but  the  cause  was  placed  on  the  docket  at 
the  County  Court,  where  the  defendant  and  the  solicitor  agreed 
upon  an  attorney  as  special  judge  to  try  the  cause  in  the 
County  Court,  and  defendant  pleaded  to  the  indictment  and 
was  convictetd  and  appealed  to  the  Supreme  Court  where  the 
judgment  was  affirmed. 

Appeal  from  Calhoun  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Habeas  corpus  by  Levi  J.  Fuller  to  obtain  his  release 
from  the  pentitentiary.  From  an  order  discharging  pe- 
titioner from  custody,  the  state  appeals. 

Agreed  statement  of  facts  : 

*'That  on,  to-wit,  March  7th,  1896,  Levi  J.  Fuller  was 
indicted  for  murder  in  the  first  degree  in  the  circuit  court 
of  Cleburne  county,  Alabama,  a  copy  of  the  indictment 
against  him  being  attached  to  the  petition  marked  ex- 
hibit "A,"  and  being  a  true  copy;  that  the  said  Fuller 
was  twice  convicted  and  each  time  on  appeal  by  him  was 
reversed  by  the  supreme  court  of  Alabama  and  remanded 
back  by  the  supreme  court  of  Alabama  to  the  circuit 
court  of  Cleburne  county  for  a  new  trial  ;that  the  of- 
fense w^ith  which  said  Fuller  was  charged  was  a  felony 
and  he  was  unable  to  give  bail.  That  after  and  since  the 
second  reversal  of  said  cause  by  the  supreme  court  of 
Alabama,  the  same  has  never  appeared  on  the  circuit 
court  docket  of  said  county,  but  was  transferred  to  the 
docket  of  the  county  court  of  said  county,  which  was  cre- 
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ated  after  the  finding  of  the  indictment  against  peti- 
tioner ;that  there  is  of  record  no  order  or  certificate  in 
regard  to  the  transfer  of  said  cause  from  the  circuit  court 
of  Cleburne  county  to  the  county  court  of  Cleburne  coun- 
ty. That  said  cause  was  omitted  or  left  off  of  the  docket 
of  the  circuit  court  after  the  passage  of  the  act  of  1896-7, 
pages  814-815  and  after  that  time  was  docketed  on  the 
docket  of  the  county  court;  that  the  clerk  of  the  circuit 
court  and  the  clerk  of  the  county  court  at  that  time  wore 
one  and  the  same  person ;  that  petitioner,  Levi  J.  Fuller, 
had  no  knowledge  nor  had  his  attorneys  any  knowledge 
of  the  act  of  the  clerk  in  transferring  the  said  cause  from 
the  circuit  court  into  the  county  court  until  the  said 
cause  appeared  on  the  docket  of  the  county  court  for 
trial.  That  on  January  the  18th,  1898,  said  Levi  J. 
Fuller  was  tried  and  convicted  in  the  county  court  of 
Cleburne  county  and  was  sentenced  to  the  pentitentiary 
for  a  period  of  thirty  years,  being  tried  and  convicted 
under  the  indictment  found  against  him  by  the  circuit 
court  of  Cleburne  county,  the  judgment  entry  and  sen- 
tence of  the  court  being  as  set  forth  in  the  exhibit  to  the 
original  petition  marked  exhibit  "B ;"  that  since  the  time 
of  his  conviction  and  sentence  and  under  and  by  virtue 
of  such  conviction  and  sentence,  the  said  Levi  J.  Fuller 
has  been  and  is  now  imprisoned  at  the  state  penitentiary 
at  Spigners,  Alabama,  in  Elmore  county,  in  said  State, 
by  S.  D.  Fields  as  warden  of  said  penitentiary.  That  the 
said  county  court  of  Cleburne  county  and  the  circuit 
court  of  Cleburne  county,  Alabama,  at  the  time  of  such 
conviction  and  sentence  had  concurrent  jurisdiction  of 
offenses  committed  in  Cleburne  county,  and  of  offenses 
similar  to  the  one  charged  in  the  indictment  against  this 
defendant  ;that  said  Levi  J.  Fuller  was  represented  by 
attorneys  in  the  trials  before  the  circuit  court  of  Cle- 
burne county  and  the  same  attorneys  in  the  trial  before 
the  ccmnty  court  of  said  (Meburne  county  and  was  pres- 
ent in  person  during  each  of  said  trials;  that  no  objec- 
tion was  made  by  him  or  his  attorneys  to  being  tried  by 
the  county  court  of  (leburne  county;  but  upon  the  case 
being  called  for  trial  he  went  to  trial  in  the  county  court 
of  Cleburne  county  upon  his  plea  of  not  guilty  and  the 
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question  of  tlie  jurisdiction  of  said  county  court  of  Cle 
burne  county  was  never  raised  by  him  and  has  never  been 
raised  until  the  filing  of  this  petition.  That  after  his 
conviction  by  the  county  court  of  Cleburne  county  and 
after  his  sentence  by  said  court  he  prayed  and  took  an 
appeal  from  said  sentence  to  the  supreme  court  of  Ala- 
bama, and  that  in  said  court  no  objection  was  made  by 
him  or  his  attorneys  to  the  jurisdiction  of  the  county 
court  of  Cleburne  county,  and  that  said  cause  was  af- 
firmed by  the  supreme  court  of  Alabama." 

IVIassey  Wilson^  Attorney  General,  for  State. — From 
the  agreed  statement  of  facts  it  appears  that  the  peti- 
tioner wa«  convicted  in  the  county  court  of  Cleburne 
county  of  murder  in  the  second  degree,  and  on  an  ap- 
peal, the  case  was  affirmed  in  this  court. — Fuller  v, 
Htatey  117  Ala.  36.  The  judgment  of  affirmance  in  this 
court  merged  the  judgment  of  the  county  court,  and  that 
judgment  was  no  longer  of  force. — Thompson  v.  Oray^ 
84  Ala.  559;  Werhorn  i\  Pinney,  76  Ala.  291;  Mc Arthur 
V.  Dane,  61  Ala.  539;  Roach  v.  Privett,  90  Ala.  391,  24 
Am.  St.  Rep.  819;  Till  is  i\  Prestirood,  107  Ala.  618;  Ex 
parte  State,  94  Ala.  431 ;  Ex  parte  Henderson,  84  Ala. 
36;  Duncan  v.  Hargrove,  22  Ala.  150;  Hassell  v,  Hamil- 
ton, 33  Ala,  280;  Wilson  v.  Isbell,  45  Ala.  142. 

Conceding  that  the  legislature  cannot  deprive  the  cir- 
cuit court  of  jurisdiction  to  try  indictments,  and  that 
the  act  in  question  is  unconstitutional  to  that  extent,  it 
by  no  means  follows  that  the  judgment  rendered  against, 
the  defendant  in  the  county  court  was  void. — 17  A.  &  E. 
Ency.  of  Law,  1054 ;  Harrison  v,  Harrison,  20  Ala.  629 ; 
Stanley  v.  Bank,  23  Ala.  652;  Lampley  v.  Bearers,  25 
Ala,  534;  Oager  i\  Doe,  29  Ala.  341;  AiUrhold  v,  An- 
derson, 99  Ala!  521 ;  Ex  parte  Rice,  102  Ala.  671.  As- 
suming all  the  propositions  above  asserted  to  be  without 
merit,  the  defendant  is  still  not  entitled  to  an  absolute 
discharge.  The  state  has  endeavored  to  give  liim  a  trial, 
and  because  of  mistaken  legislation  or  supposed  valid 
legislation,  the  defendant  has  not  had  a  trial,  for  this 
reason,  there  has  been  no  discontinuance. — State  v.  Mc- 
Farland,  121  Ala.  45. 
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H.  D.  McCaety  and  H.  D.  Merrill^  for  appellee. — The 
appeal  in  this  case  should  be  dismissed ;  first,  because  the 
transcript  and  certificate  of  appeal  in  said  cause  wt.Te 
made  by  a  person  not  authorised  by  law  to  make  the 
same.  Second,  the  transcript  and  certificate  were  not 
made  by  the  clerk  of  the  court  in  which  the  record  of  the 
judgment  appealed  from  should  properly  be.  Third, 
said  transcript  and  certificate  were  made  by  the  register 
in  chancery  for  Calhoun  county,  whereas,  the  judgment 
from  which  the  appeal  was  taken  was  pending  before  the 
chancellor  of  the  north-eastern  chancery  division,  and 
said  cause  was  properly  pending  in  the  chancery  court 
of  Elmore  county;  and  the  transcript  and  certificate  of 
appeal  should  have  been  made  by  the  register  of  the 
chancery  I  court  of  Elmore  county. — §  4817^  code  1896; 
§  4818;  31  A.  &  E.  Ency.  of  Law,  p.  240;  Kirhy  v.  State, 
62  Ala.  51;  2nd  Mayfield,  pp.  689-690;  Si'xi  Mayfield,  p. 
1193.  The  act  conferring  exclusive  jurisdiction  upon 
the  county  court  of  Cleburne  count v  is  unconstitutional. 
—-Acts  1896-7,  p.  814;  Adcock  v.  State,  37  So.  Rep.  919. 
This  being  true,  on  the  defendant  having  been  tried  and 
sentenced  by  the  county  court  of  Cleburne  county,  de- 
fendant is  entitled  to  an  absolute  discharge:  first,  be- 
cause there  has  been  a  discontinuance  of  his  cause  npon 
the  dockets  of  the  Cleburne  court. — Ex  parte  Riveg,  40 
Ala.  714;  Ex  parte  Holton,  69  Ala.  168;  Ex  parte  Stern, 
104  Ala.  96.  He  is  entitled  to  an  absolute  discharge  for 
the  further  reason  that  he  has  been  denied  a  speedy  pub- 
lic trial. — Ex  parte,  the  State,  76  Ala.  484;  Sampler  t?. 
State,  138  Ala.  259.  For  cases  analogous  in  principle,we 
refer  to  the  following :  State  v.  Stallmaker,  2  Brev.  44 ; 
In  re  McMicken,  39  Kan.  409;  Nixon  v.  State,  41  Amer- 
Dec.  601;  Ex  parte  Stanley,  4  Nev.  113. 

DENSON,  J.— Section  4817  of  the  code  of  1896  pro- 
vides that  a  petition  for  habeas  corpus  when  the  pereon 
making  it  is  confined  in  the  penitentiary,  must  be  ad- 
dressed to  the  judge  of  the  city  court,  or  to  the' nearest 
circuit  judge  or  chancellor.  The  petition  in  this  case 
shows  that  the  petitioner  was  confined  in  the  peniten- 
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tiary  at  Spigners  in  Elmore  county.  We  have  no 
trouble  in  reaching  the  conclusion  that  the  petition  was 
properly  addressed  to  the  chancellor  of  the  north  eastern 
chancery  division  which  embraces  the  county  of  Elmore. 
And,  as  the  writ  was  granted  more  than  10  days  before 
the  time  fixed  by  law  for  the  holding  of  the  next  term  of 
the  circuit  court  to  be  held  for  Elmore  county,  it  was 
properly  made  returnable  before  the  chancellor  of  that 
chancery  division,  and  he  had  the  power  to  make  it  re- 
turnable before  him  at  Anniston. — Code  1896,  §  481iK 

There  is  no  merit  in  the  motion  to  dismiss  the  appeal. 
The  writ  was  made  returaable  before  the  chancellor  at 
Anniston;  if  it  can  be  said  of  the  cause  that  it  was  pond- 
ing in  any  court,  it  was  the  chancery  court  of  CaJhoun 
county,  and  the  register  in  chancery  of  that  county  was 
pro  hac  vice,  the  clerk  for  the  purpose  of  making,  cer- 
tifying, and  transmitting  the  transcript  of  the  record. 
The  record  is  here  certified  by  the  register  and  also  by  the 
chancellor.— Code  1896,  §  4314.  The  case  presented  by 
the  record  is  rather  a  novel  one  and  one  not  entirely  free 
from  diflSculty.  The  defendant  was  indicted  at  the  spring 
term,  1896,  of  the  circuit  court  held  for  Cleburne  county, 
for  tW  crime  of  murder.  He  was  twice  convicted  in  tliat 
court,  but  the  judgment  of  conviction  was  reversed  each 
time  and  the  cause  remanded.  After  the  second  reversal 
the  cause  was  transferred  to  the  county  court  of  Cleburne 
county  and  was  there  tried  in  January,  1898 ;  the  defend- 
ant was  convicted  the  third  time  and  sentenced  to  im- 
prisonment in  the  penitentiary  for  thirty  years.  On  ap- 
peal the  judgment  of  the  county  court  was  affirmed  by 
this  court.— FtUler's  Case,  117  Ala.  36,  23  South.  688.  ^ 

The  county  couii:  of  Cleburne  was  created  by  an  act  of 
the  general  assembly  approved  February  16,  1897. — Acts 
1896-97,  p.  802.  The  first  section  of  the  act  confers  on 
the  court  the  same  jurisdiction  and  powers  of  the  circuit 
court.  It  is  provided  in  the  thirty-first  section  (j^age 
814),  of  the  act  that  at  any  time  after  the  spring  term, 
1897,  of  the  circuit  court  of  Cleburne  county,  w^hen  any 
person  is  confined  in  the  jail  of  said  county  on  a  charge 
of  felony  in  the  circuit  court,  and  is  not  entitled  to  bail. 


Digitized  by 


Google 


170  SUPREME  COURT  tvoi. 

[The  State  v.  Fuller.] 

or  is  unable  to  give  bail,  said  cause  shall  be  transferred 
to  the  said  county  court,  and  the  clerk  of  the  circuit 
court  shall  transfer  said  cause  and  the  same  shall  be 
tried  in  the  county  court  as  if  the  indictment  therein  had 
been  returaed  into  the  county  court  in  the  first  instance. 

The  petitioner  was  confined  in  the  jail  of  Cleburne 
county  and  was  unable  to  give  bail.  The  cause  against 
him  was  docketed  by  the  clerk  of  the  circuit  court,  who 
was  ex-officio  clerk  of  the  county  court,  on  the  county 
court  docket  after  the  spring  term,  1897,  of  the  circuit 
court  had  been  held,  and  not  within  30  days  before  the 
succeeding  term  of  the  circuit  "court.  Under  the  statute 
the  duty  of  the  clerk  to  so  docket  the  case  is  made  man- 
datory. The  case  was  tried  in  the  county  court  without 
any  question  being  raised  by  the  petitioner  (defendant 
there)  as  to  the  jurisdiction  of  the  county  court  to  hear 
and  determine  the  cause. 

It  is  now  insisted  by  the  petitioner  (appellee)  that 
the  part  of  the  thirty-first  section  of  the  county  court 
act  heretofore  referred  to,  is  in  conflict  with  section  5,  of 
article  6,  of  the  constitution  of  1875  (section  143  Const. 
1901),  and,  therefore,  that  its  enactment  was  not  within 
legislative  competency  .  The  case  of  Adcoi^k  t\  Statey 
142  Ala.  30,  37  South.  919,  is  relied  upon  as  supporting 
the  contention.  The  act  construed  in  the  case  of  Ad- 
cock,  is  one  entitled:  ''An  act  to  further  regulate  the 
practice  and  procedure  of  the  circuit  court  of  Clay  coun- 
ty, Alabama,"  and  was  approved  December  13,  1898. — 
Acts  1898-99,  p.  196.  The  first  section  provides:  "That 
from  and  after  the  1st  day  of  March,  1899,  no  grand  jury 
shall  be  drawn,  impaneled  and  summoned  for  the  cir- 
cuit court  of  Clay  county,  except  upon  the  order  of  the 
circuit  judge  of  said  court,  such  order  must  be  forw^arded 
to  the  clerk  thereof,  and  filed  by  him  at  least  twenty  days 
before  the  first  day  of  the  term  of  said  court,  for  which 
said  grand  jury  shall  be  called.  All  indictments  returned 
by  such  grand  jury  shall  be  immediately  transferred  by 
the  clerk  of  said  court  to  the  county  court  of  Clay  county, 
for  trial,  and  it  shall  take  no  order  of  the  court  to  carry 
this  provision  into  effect."    A  grand  jury  was  organized 
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in  the  circuit  court  without  the  judge  first  making  the 
order  provided  for  by  the  act,  and  the  indictment  against 
Adcock  was  returned  by  such  grand  jury.  Adcock 
moved  that  the  cause  be  transferred  to  the  county  court, 
and  pleaded  in  abatement  of  the  indictment,  and  ui»on 
the  ground  that  the  grand  jury  was  illegally  organized. 
The  circuit  court  overruled  the  motion  and  plea  and  tried 
the  defendant.  This  court  on  appeal  from  the  judgment  of 
conviction,  held  that  the  provisions  of  the  act  of  Decem- 
ber 13,  1898,  "whereby  it  was  intended  to  deprive  the 
circuit  court  of  jurisdiction  to  try  indictments  there- 
after returned  into  that  court,  and  to  deprive  that  court 
of  a  grand  jury  except  when  the  same  should  be  ordered 
by  the  judge  of  the  court  prior  to  the  convention  of  the 
court,  were  violative  of  section  5,  article  6,  of  the  con- 
stitution of  1875  (constitution  of  1901,  §  143)."  In  the 
Adcock  Case  the  transfer  had  not  been  made,  and  the 
state  resisted  the  transfer  and  insisted  on  the  trial  go- 
ing on  in  the  circuit  court.  And  it  might  be  conceded 
that,  if  the  defendant  in  the  case  at  bar  had  raised  the 
question  in  the  county  court  and  had  there  insisted  thar 
his  case  should  remain  in  the  circuit  court,  the  county 
court  would  have  been  without  authority  to  try  the 
cause.  It  is  not  necessary,  however,  to  determine  that 
question  here ;  nor  is  it  necessary  to  determine  whether 
the  act  in  question  infringes  on  the  constitutional  juris- 
diction or  right  of  the  circuit  court  to  try  the  cause  if  the 
question  had  been  raised  by  the  state  as  was  done  in  the 
Adcock  Case. — Ex  parte  Hickey^  52  Ala.  228.  It  was  en- 
tirely within  the  legislative  competency  to  create  the 
county  court  and  give  it  jurisdiction  concurrent  with  the 
circuit  court,  and  we  do  not  doubt  that  it  was  also  with- 
in legislative  competency  to  provide,  with  the  consent  of 
parties,  for  the  removal  of  causes  pending  in  the  circuit 
court  to  the  county  court,  and  vice  versa. — Hickey's 
Cas(\  supra;  Adcock's  Case;  supra;  Ex  parte  Ricf\  102 
Ala.  071,  15  South  450.  The  county  and  circuir  courts 
are  of  concurrent,  coequal  jurisdiction  of  the  crimes  of 
the  kind  charged  in  the  indictment  against  the  petition- 
er, and  sit  within  the  same  territorial  jurisdiction.    The 
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record  here,  it  is  true,  shows  that  there  was  no  order  of 
transfer  made  in  the  circuit  court,  and  it  must  be  con- 
ceded that  the  cause  was  placed  on  the  docket  of  the 
county  court  by  the  clerk  in  pursuance  of  the  terms  of 
the  act  creating  the  county  court.  But  the  record  aflBrm- 
atively  shows  that  when  the  cause  was  called  for  trial 
in  the  county  court,  it  appeared  that  the  presiding  judge 
was  incompetent  on  account  of  having  been  of  counsel 
in  the  prosecution,  and  the  prosecuting  attorney  and  the 
defendant  in  person  and  by  counsel  in  open  court,  agrec^d 
upon  an  attorney  to  act  as  special  judge  in  the  trial  of 
the  cause;  that  the  defendant  was  arraigned  in  open 
court  and  pleaded  a  former  acquittal  of  murder  in  the 
first  degree,  which  plea  was  sustained  by  the  record  of 
the  former  trial  of  the  circuit  court,  and  was  thereupon 
confessed  by  the  solicitor;  that  the  defendant  was  then 
put  on  trial  on  the  indictment  for  murder  in  the  second 
degree  and  pleaded  not  guilty.  He  was  convicted,  ap- 
pealed to  this  court,  and  the  judgment  of  the  county  court 
was  aflfirmed.  No  question  of  the  jurisdiction  was  raised 
until  this  petition  was  filed. 

We  have  seen  that  the  county  court  is  a  court  having 
jurisdiction  of  the  crime — the  subject-matter — and  by 
the  course  of  conduct  on  the  part  of  the  defendant,  and 
of  the  representative  of  the  state,  "the  existence  of  ali 
facts  essential  to  the  jurisdiction  of  the  county  court  was 
aflirmed,  and  upon  the  affirmation,  the  court  could  not 
but  act  judiciallv."— /?;r  parte  Rice,  102  Ala.  671,  15 
South.  450;  Railway  Co,  t\  Ramsey,  22  Wall.  (U.  8.) 
322,  22  L.  Ed.  823.  As  was  said  by  Brickell,  C.  J.,  speak- 
ing for  the  court  in  Ex  parte  Rice,  sujyra:  "Consent 
cannot  confer  jurisdiction,  it  is  true,  but  it  is  juris- 
diction of  the  subject-matter  which  is  derived 
from  the  law,  which  parties  may  not  by  consent 
confer.  When  jurisdiction  of  the  subject-matter  is  con- 
ferred by  law,  jurisdiction  of  the  person  may  be  acquired 
by  the  acts  of  consent  of  i)arties."  On  the  authority  of 
that  case  we  hold,  that  by  the  course  of  conduct  which 
the  record  shows  the  petitioner  pursued  in  the  county 
court,  that  cojirt  acquired  jurisdiction  of  his  person  and 


Digitized  by 


Google 


147-3  OF  ALABAMA.  173 

[Ladd  V.  Lookout  Mountain  Distilling  Co.] 

he  cannot  now  be  heard  to  urge  its  lack  of  jurisdici  ion, 
or  that  the  cause  was  not  properly  in  that  court. 

We  are  at  the  conclusion  that  the  chancellor  should 
have  denied  the  prayer  of  the  petition,  and  a  judgment 
will  be  here  rendered  setting  aside  the  order  made  by  the 
chancellor,  and  dismissing  the  petition. 

Reversed  and  rendered. 

Weakley,  C.  J.,  and  Haralson  and  Dowdell,  JJ., 
concur. 


Ladd  V.  Lookout  Mountain  Dis- 
tlUlngrCo. 

Bill  to  Enjoin  Foreclosure;  and  Cross  Bill  to  Forcclosc^ 

Mortgage. 

(Decided    April    10,  1906.    40  So.  Rep.  610.) 

1.  Evidence;  Parol  Evidence;  Varying  Terms  of  Mortgage;  Admis- 

siJHlity, — ^Parol  evidence  is  admissible  to  show  the  considera- 
tion and  the  real  nature  of  the  transaction,  although  the 
mortgage  recites  a  certain  consideration  different  somewhat 
from  that  shown  by  the  parol  evidence.  , 

2.  Mortgages;  Foreclosure;  Evidence;  Sufficiency. — The  evidence  iu 

this  case  stated  and  examined,  and  held  sufficient  to  support  a 
finding  that  the  mortgage  had  not  been  fully  paid,  authorizing 
foreclosure. 

3.  Evidence;  Verhal  Admissions;  Weight. — The  rule  that  evidence  of 

verbal  admissions  Is  to  be  received  with  caution  is  emphasized 
when  the  witnesses  disagree  as  to  the  admission  among  them- 
selves, in  their  testimony  on  dire<?t  and  (?ross,  and  after  the 
lapse  of  some  two  years. 

Appeal  from  Jackson  Chancery  Ccmrt. 

Heard  before  Hon.  W.  H.  Simpson. 

The  bill  was  filed  by  V.  I).  Ladd  to  enjoin  the  fore- 
closure of  a  mortgage  executed  to  one  Shamotulski,  and 
by  him  transferred  to  the  Lookout  Mountain  Distilling 
Company.    The  allegations  are  that  the  mortgage  is  f  ul- 
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ly  paid ;  and  if  not  paid,  a  reference  is  asked  to  ascertain 
the  amount  due.  The  respondents  filed  a  cross  bill  deny- 
ing payment  and  asking  that  the  mortgage  be  foreclosed 
by  a  decree  and  order  of  the  chancery  court.  The  facts 
are  sufficiently  stated  in  the  opinion  of  the  court.  From 
a  decree  dismissing  the  original  bill  and  a  decree  and 
order  forecb.^sing  under  the  cross  bill  this  appeal  is  pros- 
ecuted. 

J.  E.  BitowA.  for  appellant. — Counsel  discussed  the 
assignments  of  erri^r  but  cite  no  authority. 

ViRCiiL  BouLDiN,  for  appellee. — Counsel  discussed  the 
assignments  of  error  but  -cite  no  authority. 

WEAKLEY,  C.  J.— The  bill  was  filed  by  V.  D.  Ladd 
to  enjoin  the  foreclosure  of  a  mortgage  executed  by  him 
to  John  Shamotulski,  and  to  have  that  instrument  can- 
celed, upon  the  allegation  that  it  had  been  fully  paid. 
The  chancellor,  finding  upon  the  facts  that  there  was  a 
balanc(»  due  upon  the  mortgage,  dismissed  the  original 
bill,  and  decree<l  a  foreclosure  under  the  cross-bill,  and 
ordered  a  reference  to  the  register  to  ascertain  the 
amount  of  the  indebtedness  for  which  he  held  the  mort- 
gage to  be  security.  Although  the  mortgage,  dated 
March  15, 1900,  recites  that  it  was  given  in  consideration 
of  the  mortgagor's  indebtedness  to  the  mortgagee  for 
$1,000,  evidi^nced  by  a  promissory  note  of  even  date  with 
the  instrument,  due  on  the  25th  day  of  June,  1900,  with 
provision  that  if  payment  of  the  note  lye  made  on  or  be- 
fore the  25th  day  of  Deceml)er,  1900,  the  mortgage  was 
to  be  void,  yet  the  cross-bill  sets  up,  and  the  chaneHlor 
found,  that  in  truth  the  mortgage  was  intended  and  was 
accepted  to  indemnify  Shamotulski  to  the  amount  of 
$1,000  against  loss  by  reason  of  his  indorsing  the  notes 
rjf  Ladd  theretofore  executed  and  thereafter  to  be  exe- 
cuted from  time  to  time  to  tlie  Lookout  Distilling  Com- 
pany for  goods  purchasd  under  a  line  of  credit  allowed 
the  mortgagor  with  said  distilling  company,  and  to  se- 
cure the  mortgagee  against  loss  by  reason  of  his  having 
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become  responsible  for  all  purchases  made  and  to  be 
made  by  Ladd  from  said  company. 

Mortgages  are  often  taken  as  security  for  present  and 
futun?  advances,  not  accurately  expressing  the  real  con- 
sideration, but  expressing,  as  in  the  present  case,  a  note 
or  other  evidence  of  a  present  indebtedness.  The  validity 
of  such  mortgages  is  well  established  by  our  decisions, 
and  it  is  firmly  settled  that  parol  evidence  is  relevant  to 
show  the  real  nature  of  the  transaction. — Hendon  v. 
Morris,  110  Ala.  106,  114,  20  South.  27,  and  authorities 
cited.  Where  it  is  sought  to  bring  a  case  within  the  fore- 
going rule,  undoubtedly  it  should  be  carefully  and  rigor- 
ously examined;  "but  if,  upon  such  investigation,  the 
real  transaction  shall  appear  to  be  fair,  though  somewhat 
variant  from  that  which  is  described,  it  would  seem  un- 
just and  unprecedented  to  deprive  the  person  claiming 
under  the  deed  of  his  real  equitable  rights,  unless  it  be 
in  favor  of  a  person  who  has  been  in  fact  injured  and  de- 
ceived by  the  misrepresentation." — Shirras  v.  Craiq,  7 
Cranch  (U.  S.)  34,  3  L.  Ed.  260;  Hendon  v,  .l/o7Tt«/llO 
Ala.  108, 114,  20  South.  27.  We  have  given  the  pleadings 
and  the  testimony  that  rigorous  examinaticm  which  the 
case  requires,  and  are  thereby  brought  to  the  same  con- 
clusion which  the  learned  chancellor  reached.  Without 
going  too  much  into  detail,  we  will  state  some  of  the  con- 
siderations upon  which  our  opinion  rests : 

It  is  admitted  on  both  sides  that  the  execution  of  the 
mortjrage  was  the  result  of  the  application  by  Ladd  to 
the  distilling  company  for  a  sale  to  him  on  credit  of  a 
supply  of  liquors  with  which  he  desired  to  embark  in  the 
retail  business.  He  offered  to  execute  a  mortgage  on 
his  real  and  personal  property  direct  to  that  compnny, 
and  upon  the  theory  that  the  mortgage  was  simply  to 
secure  it  for  the  goods  first  purchased,  with  no  partic- 
ipation by  Shamotulski  personally  in  the  transaction, 
such  mortgage  to  the  company  would  have  l)een  the  nat- 
ural and  usual  method  of  accomplishing  the  purpose  of 
the  parties.  But  the  first  purchase  was  of  goods  amount- 
ing to  ?882.50,  made  on  February  16,  1900,  on  which  day 
Ladd  executed  to  the  distilling  company  four  notes  of 
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?215  each,  payable  at  30,  60,  90,  and  120  days,  and,  if  the 
purpose  had  been  merely  to  secure  these  notes,  why  did 
the  mortgagor,  when  preparing  the  mortgage  himself,  a 
month  later,  execute  it  to  Shamotulski  for  $1,000,  fixing 
the  law  day  on  December  25,  1900?  In  view  of  the  fact, 
the  statement  of  Ladd  that  he  never  had  any  business 
transactions  with  the  mortgagee  on  his  own  account  is 
not  satisfactory.  The  testimony  of  the  mortgagee  and 
of  Cannon  fully  sustains  the  allegations  of  the  cross- 
bill and  the  decree  of  the  chancellor,  and  they  find  fur- 
ther support  in  the  fact  that,  prior  to  the  beginning  of 
foreclosure  proceedings  under  the  power  of  sale,  Ladd 
had  not  demanded  either  possession  of  the  moregage,  or 
its  satisfaction  of  record,  or  delivery  of  his  note  or  notes. 
Moreover,  when,  in  July,  1902,  the  attorney  of  the  mort- 
gagee requested  a  renewal  or  payment  of  the  indebted- 
ness under  threat  of  foreclosure  if  his  demand  were  not 
complied  with,  the  mortgagor,  Ladd,  replied  by  letter, 
asking  further  indulgen^ne,  promising  eailly  payment, 
and  making  no  claim  that  the  mortgage  had  been  fully 
paid. 

We  have  not  overlooked  the  testimony  of  two  wit- 
nesses for  the  original  complainant  who  speak  of  a  state- 
ment or  admission  upon  the  occasion  by  the  mortgagee 
as  to  the  payment  of  all  the  mortgagor  owed  up  to  tliat 
time,  and  as  to  his  satisfying  the  mortgage.  The  wit- 
nesses do  not  agree  as  to  the  merits  of  the  admission,  and 
the  answer  of  one  of  them  in  chief  does  not  correspond 
in  substance  with  his  answer  on  cross-examination.  This 
evidence  dot^s  not  alter  our  opinion.  It  but  serves  to  fur- 
nish striking  proof  of  the  accuracy  of  Mr.  Greenleaf's 
observation  that  evidence  of  verbal  admissions  is  to  be 
received  with  great  caution. — 1  Greenleaf  on  Ev.  §  200, 
This  is  especially  true  when  the  witnesses  had  no  occa- 
sion to  treasure  up  the  words  employed,  and  they  testify 
hmg  after  the  event. 

No  other  argument  is  urged  in  support  of  the  appeal 
beyond  the  on(»  already  disposed  of,  and,  in  consequence, 
the  dcHT(^  of  the  chancery  court  must  be  affirmed. 

Affirme<l. 

TysoN;,  Sampsonv,  and  Anderson^  JJ.,  concur. 
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Ebersole  v.  Southern  Buildlngr  and 
Loan  Association. 

Bill  to  Enjoin  Foreclosure;  for  Cancellation  of  Mort- 
gage,  and  For  an  Accounting. 

(Decided  April  28,  1906.    41  So.  Rep.  151.) 

1.  Principal  and  Agent;  Powers    of    Agent;    Burden    of    Proof. — 

Where  a  stockholder,  in  a  building  and  loan  association,  claims 
that  the  soliciting  agent  of  the  association  had  guaranteed  the 
maturity  of  his  stock  in  72  months,  the  burden  was  on  tho 
complainant  to  show  the  agency  of  the  one  making  the  guar- 
antee, and  that  it  was  within  the  scope  of  his  authority. 

2.  Building  and  Loan  Associations;  Maturity  of  Shares,-— The  esti- 

mate made  by  a  building  and  loan  association  as  to  whenth«' 
stock  will  mature  is  not  a  guarantee,  but  the  expression  of  an 
opinion. 

3.  Depositions. — A  commissioner  is  not  required  to  take  down  the 

answer  of  witness  in  his  own  handwriting.  It  is  enough  if  he 
comply  with  Section  1841,  Code  1896,  and  have  it  done  by  an 
impartial  person  or  by  the  witness  himself. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  J.  C.  Carmichabl. 

Bill  by  C.  D.  Ebersole  v.  So.  B.  &  L.  Asso.,  the  pur- 
poses of  which  and  the  facts  concerning  which  are  «iuf- 
ficiently  stated  in  the  opinion  of  the  covirt.  The  chan- 
cellor rendered  a  decree  dismissing  the  bill  from  which 
this  appeal  is  taken. 

A.  Latady,  for  appellant. — No  man  can  be  held  to  have 
waived  his  rights  unless  such  waiver  is  distinctly  made 
with  full  knownledge  of  the  rights  he  intends  to  waive; 
and  the  fact  that  he  knows  his  rights  and  intends  to 
waive  them  must  clearly  appear. — Wilson  v.  Carpenter, 
91  Va.  192;  Montague  v  .M asset/,  76  Va.  314;  Hatchldss 
V.  Middlekmifj  96  Va.  649.  The  appellant  received,  ex- 
clusive of  interest,  from  appellee  the  sum  of  $1,384.00, 
and  appellee  has  received  from  appellant  the  sum  of 
f  1,626.32.    And  the  parties  stand  in  the  same  relative 
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positions  and  in  CHjuity  and  good  conscience  the  appellee 
is  indebted  to  appellant  for  the  money  which  it  has?  re- 
ceive<l,  and  used  for  corporate  purposes. — B.  d  L.  Asso. 
L\  WUUmnson.  189  U.  S.  122]  Allen  r.  LaFayctte,  89  A.Ia. 
46. 

Caraniss  &  Wkakley,  for  appellee. — Under  the  stat- 
ute regulating  the  B.  &  L.  Asso.,  all  stock  must  be  ma- 
tured as  soon  as  the  payments  made  thereon,  together 
with  the  profits  earned,  amount  to  the  par  value  of  the 
stock.  It  could  not  be  socmer  matured  without  doing 
wrong  to  the  other  meml)ers  of  the  mutual  organization. 
— Providence  r.  Interstate  Ann^n,  (Tenn.)  58  S.  W.  Rop. 
265;  J/t7/rr  r.  Eastern,  dc.  Ass'n,  (Tenn.)  53  S.  W.  Rep. 
231 ;  O'M alley  v.  Ass'n,  36  New  York  Supp.  1016;  Dain/ 
r.  Peoples,  rfr.  Ass'n,  (Mass.)  52  N.  E.  Rep.  1090;  Balti- 
more, d(\  Ass'n  r.  Potrhattan  Co.,  (Md.)  39  Atl.  *i74 ; 
Heslin  r.  Eastern,  dr,  Ass'n,  70  N.  Y.  Supp.  612;ra/i^- 
irell  V.  ^Velrh,  (111.)  58  N.  E.  Rep.  414;  Peoples,  etc, 
Ass'n  r.  Morris,  (Ark.)  56  H.  W.  Rep.  266;  f^nnirall  v. 
Comnn^rrial,  etc.,  Ass'n,  (Ky.)  44  L.  R.  A.  659;  Latimer 
V.  Equitable  Co.,  81  Feb.  Rep.  776;  liwrtche  r.  Equitable 
Co,,  (Mo.)  48  S.  W.  R^p.  954. 

The  estimate  of  the  time  when  stock  will  mature  i«^ 
not  a  guaranty,  biding  on  the  association. — Johnson  r. 
Southern  H.  d  L.  Asso.,  121  Ala.  278;  Motes  r.  Peoples 
etc.,  Asso.,  137  Ala.  367.  By  giving  the  mortgage  with 
the  agreenuMits  therein  contained  the  appellant  chanjic^^ 
the  (contract  and  waived  the  right  to  have  his  stock  ma- 
ture at  a  certain  time. — Pioneer  S.  d  L.  Co.,  127  Ala. 
521. 

HARALSON,  J.— The  certificates  of  stock  of  the  com- 
plainant  in  the  defendant  Association,  recited  that  the 
shares  of  stock  were  subscribed  for,  "subject  to  all  the 
conditi(ms,  rules,  regulations  and  by-laws  of  said  Asso- 
ciation now  in  force*  or  which  may  be  hereafter  enacte^d/' 

In  bis  application  for  shares  of  stock,  which  formed 
part  of  his  ccmtract  with  the  association,  complainant 
agreed  "to  abide  by  all  the  terms,  conditions  and  by- 
laws" of  the  company. 
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Section  1,  Art.  2  of  the  by-laws  provides,  "The  certifi- 
cates, terms  and  conditions  of  shares  of  the  association, 
the  by-laws  and  the  application  for  membership,  form 
the  contract,"  with  the  company. 

The  bill  as  ori^nally  filed, — and  this  is  the  controlling 
point  in  litigation, — alleged  that  the  complainant,  in 
July,  1889,  subscribed  for  and  had  issued  to  him  twenty 
(20)  shares  of  the  stock  of  the  defendant  association  of 
the  par  value  of  $1,000.00,  and  at  the  time  said  subscrip- 
tion was  made,  the  association  guaranteed  to  him  that 
the  stock  would  mature  after  seventy-two  (72)  monthly 
payments  thereon;  that  afterwards,  on  the  5th  day  of 
October,  complainant  subscribed  for  twenty  (20)  addi- 
tional shares,  on  the  faith  of  a  similar  guaranty,  as  to 
the  maturity  thereof;  that  complainant  had  borrowed  of 
the  association  various  sums  of  money,  aggregating  more 
than  fifteen  hundred  (|1,500.00 )  dollars,  to  secure  which, 
all  of  said  shares  of  said  stock  had  been  pledged  to  the 
association,  and  a  mortgage  had  been  executed  by  him, 
also,  on  certain  real  estate,  to  secure  one  of  the  loans  of 
$1,000.00;  that  complainant  had  made  seventy-two 
monthly  payments  on  all  of  said  shares,  but  that  the 
association  had  failed  to  mature  the  same,  and  was  tak- 
ing steps  to  fore(*l()se  said  mortgage.  .The  bill  prayed  for 
an  injunction  against  said  association;  that  the  mort- 
gage might  be  canceled,  and  also  asked  for  an  account- 
ing. 

The  answer  denied  that  said  association  made  any 
promise  or  agreement  with  complainant  that  said  stock 
would  mature  in  seventy-two  months,  as  alleged  in  the 
second  and  third  paragraphs  of  the  bill,  and  denied  spe- 
cifically, that  the  association  ever,  at  any  time,  made  any 
promise  or  agreiMuent  with  complainant,  that  ^ny  of  the 
shares  of  stock  would  mature  at  any  definite  time,  or  on 
the  payment  of  any  definite  number  of  monthly  install- 
ments on  said  stock.  On  final  hearing  on  pleadings  and 
proof,  the  chancellor  dissolvcnl  the  injunction  thereto- 
fore granted,  and  dismissed  the  bill. 

The  complainant  testified,  that  he  was  solicited  to 
take  the  stock  by    one    Mr.  Hammon,  who  guaranteed 
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that  the  stock  would  mature  in  seventy-two  months; and 
W.  A.  Simmons  testified,  in  substance,  to  the  same  thing ; 
but  on  his  cross-examination  he  testified  substantial  y 
that  the  literature  of  the  company  which  Hammon  han- 
dled, contained  the  guaranty ;  but  it  is  not  anywhere  sat- 
isfactorily shown,  that  Hammon  stated  to  the  complain- 
ant, that  the  association  would  guarantee  the  stock  to 
mature  in  the  time  stated,  nor  that  it  was  so  represented 
in  the  association's  literature.  It  does  not  even  clearly 
appear  that  Hammon  was  an  agent  for  the  company  and 
there  is  an  entire  lack  of  evidence  to  show  that  he  had 
any  authority  to  make  a  guaranty  for  the  company. 
From  aught  appearing,  he  may  have  been  engaged, 
merely,  in  soliciting  stock  under  some  agent  of  the  asso- 
ciation ;  and  whatever  Hammon  may  have  said  to,  or 
agreed  with  complainant  in  respect  to  the  maturity  of 
the  stock,  was  not  binding  on  the  association.  It  was 
done  so  far  as  appears,  without  the  authority  or  approv- 
al of  the  association.  The  burden  was  on  the  complain- 
ant to  show  the  agency  and  that  the  guarantee  was  with- 
in the  scope  of  the  agent's  authority,  neither  of  whir*h 
was  established.  Across  one  of  the  applications  for  stock 
was  printed  in  red  ink,  "Agents  have  no  authority  to  in- 
spect property,  or.  to  promise  a  loan,  at  any  given  time, 
or  make  any  promise  not  in  conformity  with  our  printed 
matter." 

The  witness,  S.  R.  Oruse,  examined  by  defendant,  who 
was  the  secretary  of  the  association,  was  asked  by  com- 
plainant on  the  cross,  if  it  was  not  a  fact  that  the  asso- 
ciation undertook  that  all  its  shares  both  to  investors 
and  borrowers,  alike,  should  mature  on  the  basis  of  sev- 
enty-two monthly  payments,  and  he  replied,  "I  do  not 
know  of  any  literature  originally  issued  by  the  associa- 
tion setting  forth  such  an  undertaking  on  the  part  of 
the  association.  The  literature  of  the  association  has  al- 
ways been  upon  the  basis  of  an  estimate ;  that  is,  an  esti- 
mate simply  of  the  amounts  that  would  probably  be  re- 
alized in  about  six  years.  •  *  *  The  original  by-laws 
do  not  provide  for  maturity  after  making  seventy-two 
payments.    Section  18  of  the  by-laws  fully    sets  forth 
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about  the  maturity  of  the  shares,  but  no  mention  is  made 
as  to  the  number  of  payments  being  72."  Attached  to 
the  deposition  appears  what  purports  to  be  a  bulletin,  as 
a  part  of  the  literature  of  the  association  setting  forth 
its  objects,  plans,  etc.,  in  which  appears,  as  a  part  of  its 
plan,  the  following:  "The  Southern  Building  &  Loan 
Association  issues  shares  (limited  by  the  laws  of  the 
State  of  Alabama)  of  f 50.00  each.  Any  person  may  be- 
come a  shareholder  and  apply  for  a  number  of  shares. 
Whenever  the  amount  in  the  loan  fund  to  the  credit  of 
the  share  (from  maturity  payments  and  profits)  equals 
fSO.OO,  such  shares  shall  be  fully  paid  in  and  be  consid- 
ered to  have  fully  matured,  and  no  more  monthly  pay- 
ments shall  be  required.  All  shares  are  estimated  to  ma- 
ture in  about  six  years  from  their  date,  and  the  member 
may  withdraw  such  shares  and  receive  $50.00  therefor." 
In  all  that  appears  in  evidence,  it  would  seem  to  be  fully 
established,  with  nothing  to  the  contrary, — except  the 
vague  and  uncertain  evidence  of  complainant  and  Sim- 
mons as  to  what  Hammon  stated  to  them,  and  their  un- 
certain recollection  of  what  the  literature  of  the 
company  contained, — that  no  definite  time  was  ever 
stated  to  those  witness  or  published  to  the  world 
in  the  literature  of  the  association,  as  to  when  the  shares 
would  certainly  mature.  It  does  appear,  that  it  was  es- 
timated that  the  shares  would  mature  in  about  six  years 
or  seventy-two  months.  But  there  was  no  guaranty  to 
this  effect.  Furthermore,  it.  appears  from  the  evidence, 
that  complainant  discontinued  the  payments  of  maturi- 
ty installments  on  his  shares  before  the  amount  in  the 
loan  fund  to  the  credit  of  his  shares,  from  maturity  pay- 
ments and  forfeits,  equaled  $50.00  for  each  share,  and 
that  the  payments  were  discontinued  prior  to  the  time 
when  maturity  could  be  declared.  At  the  time  he  ceased 
to  pay  on  the  shares,  or  discontinued  payments  of  dues, 
the  value  of  his  certificates,  number  429,  was  $(558.28, 
and  of  the  other,  number  4,590,  was  $012.36. 

It  is  true  that  the  association,  for  several  years  after 
it  commenced  business,  estimated  that  its  stock  Avould 
mature  after  seventy-two  monthly  payments.    Every  as- 
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sociation  doing  a  slim|ilq|r  business,  mu^t,  necessarily 
make  such  an  estimate,  that  its  stockholders  and  borrow- 
ers may  form  some  idea  when  the  stock  will  mature ;  but 
such  an  estimate  cannot  be  held,  and  was  never  held,  so 
far  as  we  know,  to  be  a  guaranty  of  the  time  of  the  ma- 
turity of  the  stock.  Such  representations  were  no  more 
than  the  expression  of  opinion  on  matter  equally  open  to 
observation  and  inquiry  by  both  parties,  and  can 
not  be  treated  as  false  representations.  We  have  had  oc- 
casion heretofore,  to  treat  of  this  subject  very  fully,  and 
will  not  now  do  so  again. — Rcyer  v.  National  Building  & 
Loan  Association,  131  Ala.  37G,  31  South.  \\Z\Motes  r. 
People's  Building  &  Loan  Association,  137  Ala.  374,  34 
South.  344;  Johnson  v,  Southern  Building  &  Loan  Asso- 
ciation, 121  Ala.  524,  26  South.  201. 

The  motion  to  suppress  the  depositiim  of  (^ruse,  on 
the  grounds  stated  therefor,  was  properly  overruled. 
There  is  no  rule  or  statute  that  recjuires  the  commi*<- 
sioner,  himself,  to  take  down  the  answers  of  a  witness  in 
his  own  handwriting.  ^'It  is  the  duty  of  the  commis- 
sioner to  reduce  the  answers  of  the  witness  to  writing, 
or  cause  it  to  be  done  by  the  witness  himself,  or  some  im- 
partial person,  as  near  as  may  be,  in  the  language  of  the 
witness,"  etc.    Code  1896,  §  1841. 

There  are  other  questions  raised  and  discussed,  bu' 
they  are  unimportant,  as  what  we  have  said  disposes  of 
the  case. 

Affirmed. 

DowDELL^  Anderson^  and  Denson,  JJ.,  concur. 
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Gilbreath,  et  al.  v.  Farrow, 

Bill  to  Foreclose  Mortgage  and  Cross  Bill  to  Declare  a 
Trust  in  the  Mortgage  ^operty. 

(Decided  July  6th,  1906.    41  So.  Rep.  1000.) 

1.  Trusts;  Remlting  Trusts;  Bill  to  Establish, — In  order  to  estab- 

lish a  resulting  trust  in  land,  it  must  be  alleged  with  dis- 
tinctness and  precision  the  facts  out  of  which  the  trust  orig- 
inated, and  the  averments  must  be  shown  by  clear,  full  and 
convincing,  proof.  , 

2.  Appeal;  Decisions  Reviewable;  Orders  Entered  After  Final  De- 

cree.— The  appeal  being  taken  from  the  final  decree  rendered 
in  the  cause,  this  court  cannot,  on  such  appeal,  review  an  order 
denying  a  petition  offered  by  the  defeated  party  at  a  term  sub- 
sequent to  the  one  at  which  the  final  decree  was  rendered. 

Appeal  from  MarsluiJi  Cliancerj  Cocrt. 

Heard  before  Hon.  w.  H.  Simp.^oii. 

This  was  a  bill  filed  by  Thomas  L.  Farrow  against  Sam 
Gilbreath,  Sallie  (lilbreath,  wife  of  Sam  Gilbreath,  and 
6.  H.  Pounds,  seeking  to  foreclose  certain  mortgages  ex- 
ecuted by  Gilbreath  and  wife  to  complainant  and  others 
and  by  such  others  transferred  to  complainant.  Pounds 
answered  admitting  the  allegations  of  the  bill.  Sallie 
Gilbreath  filed  an  answer  and  cross-bill  setting  up  that 
she  is  a  married  woman,  the  wife  of  Sam  Gilbreath,  and 
that  she  was  such  at  the  time  each  of  the  notes  and  mort- 
gage set  out  and  described  was  given  for  debts  of  Sam 
Gilbreath  and  husband  of  complainant  in  the  cross-bill, 
and  the  complainant  here  merely  signed  said  notes  and 
mortgages  as  the  surety  of  her  husband,  Sam  (lilbreath. 
That  Sallie  Gilbreath  owns  in  her  own  right  an  undivid- 
ed one-half  interest  in  and  to  a  part  of  the  lands  des- 
cribed in  the  original  bill,  a  description  of  which  is  set 
out  in  the  cross- bill,  and  that  she  is  in  the  peaceable  quiet 
possession  of  the  entire  interest  in  said  lands  claiming 
them  as  her  own  and  said  lands  constitute  her  home- 
stead.   That  Sam  Gilbreath  the  huslxand  of  complainant 
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in  the  cross-bill  holds  a  deed  to  one-half  interest  as  is 
shown  by  a  copy  of  the  deed  made  an  exhibit  to  the  cross- 
bill, but  that  he  holds  the  same  as  a  bare  trustee  for  Sal- 
lie  Gilbreath,  his  wife;  that  she  paid  the  entire  purchase 
money  for  the  same  and  has  been  in  peaceable  possession 
of  the  land  since  the  making  of  the  deed,  and  that  both 
she  and  Sam  Gilbreath  have  treated  the  lands  as  hers. 
Demurrers  were  interposed  and  sustained  to  the  cross- 
bill. 

Street  &  Isbell^  for  appellant. — Tin;  land  included  in 
the  mortgage  belonged  to  the  wife,  and  the  debts  were 
Ihose  of  the  husband,  and  unless  rhere  is'  an  estopptjl 
against  her,  the  mortgages  were  void  as  to  her  property. 
— Sec.  2529,  code  1896,  and  citations.  In  order  to  raise 
an  estoppel  against  her,  three  things  must  obtain.  First, 
that  the  mortgagee  was  ignorant  of  Iht  title.— 11  A.  & 
K.  Ency.  of  Law,  p.  ^32;  Cunninghaiti.  v.  Milnn\  ."iG  Ala. 
522;  MilU  v.  Graves,  87  Am.  Dec. ^14;  Porter  v.  Wheel- 
.'/•,  105  Ala.  451;  16  <^yc.,  pp.  759-765.  Second,  that  she 
Icaew  that  he  was  ignorant  of  the  fact,  and  third,  that 
s)ie  remained  silent  knowing  that  her  Inisband  was  alx)ut 
to  obtain  and  the  mortgagee  about  to  extend  ci*e«iit  upon 
the  faith  that  the  land  was  that  of  her  husband. 

The  mortgage  was  usurious  undisputedly,  and  the 
mortgagees  were  not  bona  fide  purchasers. — McCall  r. 
RofferH,  77  Ala.  349;  IjeOrand  v.  Hank,  81  Ala.  123 
Woohey  r.  Joties,  84  Ala.  88. 

John  A.  Lusk,  for  appellee.  The  only  error  com- 
plaincMi  of  is  the  failure  to  grant  the  wife  relief  on  her 
cross  bill  which  she  asked  by  reason  of  the  use  by  her 
husband  of  funds  belonging  to  her  in  the  purchase  of 
lands  embraced  by  the  mortgage. — Mobile  Life  Insurance 
Company  v,  Randall^  71  Ala.  220.  If  the  beneficiary 
sleeps  over  her  rights  the  court  will  not  wrong  him  who 
is  without  fault. — 67  Ala.  599.  Every  fact  necessary  to 
enable  the  court  to  identify  the  funds  used  must  be 
plainly  and  fully  stateil  and  proven. — 53  Ala.  120;  77 
Ala.  349.  The  averments  of  the  cross  bill  are  not  definite 
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and  precise  and  the  proof  is  not  clear. — 82  Ala.  318 ;  53 
Ala.  120 ;  73  Ala.  505.  Farrow  is  a  purchaser  for  value 
without  notice.— 75  Ala.  216;  71  Ala.  220;  63  Ala.  561; 
76  Ala,  135;  77  Ala.  349;  108  Ala.  493.  The  wife  is  estop- 
ped in  this  cause  to  assert  an  equity  in  the  land  .  8he 
induced  the  loan.— 113  Ala.  381;  129  Ala.  619;  95  Am. 
St.  Rep.  680 ;  86  Ala.  200 ;  lb.  765. 

TYSON,  J.— The  bill  in  this  cause  was  filed  to  fore- 
close certain  mortgages  made  an  exhibit  to  it  executed 
by  the  respondent  Gilbreath  conveying  certain  lands 
described  in  them.  On  final  hearing  the  chancellor  de- 
creed a  foreclosure  of  one  of  the  mortgages,  the  last  exe- 
cuted, which  secured  a  note  bearing  date  February  10^ 
1902.  The  resepondent,  Mrs.  Gilbreath,  here  contends 
that  a  portion  of  the  land  conveyed  by  the  mortgage  in 
equity  belonged  to  her,  notwithstanding  the  legal  title  to 
it  was  in  her  husband,  her  co-respondent,  the  mortga- 
gor. This  contention  is  based  upon  the  theory  that  her 
husband  used  her  money  to  pay  for  the  land  claimed  by 
her  and  that  the  complainant  is  chargeable  with  notice 
of  her  equity  growing  out  of  that  fact.  In  other  words, 
she,  by  her  cross-bill,  seeks  to  establish  a  resulting  trust 
in  a  certain  part  of  the  land  conveyed  by  her  husband's 
mortgage  to  the  complainant.  In  order  to  accomplish 
this,  it  was  incumbent  upon  her  not  only  to  aver  the 
facts  out  of  which  the  trust  originated  with  distinctness 
and  precision,  but  to  prove  the  averment  by  "clear,  full 
and  convincing  evidence." — McCall  v.  Rogers ^  77  Ala., 
349;  Shelton  v.  Aultman,  82  Ala.  315,  318,  8  South.  232. 
We  have  only  to  direct  attention  to  the  averment  of  the 
cross-bill  to  see  that  they  are  wholly  insufficient,  when 
tested  by  the  rule  declared  in  the  cases  above  cited,  to 
aflford  the  relief  sought.  Furthermore,  if  by  any  sort  of 
construction  its  averments  could  be  held  to  be  sufficient 
(which  they  are  not),  they  are  not  established  by  that 
degree  of  proof  required. 

We  are  next  asked  to  review  the  order  of  the  chancel- 
lor denying  the  petition  of  the  respondent,  Sam  Gil- 
breath, made  at  a  term  of  the  court  held  subsequent  to 
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the  one  at  which  the  final  decree  was  rendered  foreclos- 
ing the  mortgage.  The  matters  involved  in  that  peti- 
tion, occurring  as  they  did,  after  the  final  decree  was 
rendered,  as  did  the  ruling  on  it,  are  clearly  not  reversi- 
ble upon  appeal  from  that  decree.  And  as  an  examina- 
tion of  the  record  does  not  disclose  that  this  appeal  was 
prosecuted  from  that  order,  but  that  it  is  prosecuted 
from  the  decree  foreclosing  the  mortgage,  the  order  is 
not  before  us  for  revision. — Chicago  Portrait  Co,  v.  Rob- 
hhut,  42  South. — 1.  It  is  not  insisted  on  the  part  of  ap- 
pellant, Sam  Gilbreath,  that  an  error  was  committed  in 
the  rendition  of  the  final  decree  as  to  him. 
Affirmed. 

AVeakley.  C.  J.,  and   Simpson   and  Anderson,  J  J., 
concur. 


Smith  V.  Vary. 

Bill  to  Foreclose  Mortgage. 

(Decided  July  6,  1906.    41  So.  Rep.  941.) 

1.  Mortgages;  Lands  Conveyed;  Description. — A  mortgage  which  de- 
scribed the  land  as  /the  mineral  land  described  in'*  a  certain 
deed,  will  be  construed  to  mean  the  land  described  in  the  deed 
which  were  in  fact  mineral  lands,  the  deed  not  particularly  de- 
scribing any  certain  lands  as  mineral  lands. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  John  Vary  against  E.  D.  Smith  seeking  to  fore- 
close a  mortgage  on  certain  real  estate  named  in  the  bill. 
The  facts  made  by  the  bill  are  that  Smith  was  indebted 
to  the  Birmingham  National  Bank,  and  to  secure  the 
same  executed  a  certain  mortgage  made  an  exhibit  to  the 
bill.  Certain  deeds  referred  to  in  the  mortgage  in  de- 
scribing the  lands  are  also  made  exhibits  to  the  bill.  It 
is  alleged  that  the  mortgage  is  unpaid,  and  that  it  was 
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duly  transferred  from  tlie  Birmingham  National  Bank 
to  the  Alabama  National  Bank  and  by  that  bank  to  the 
complainant,  who  in  now  the  owner  of  it.  The  facts  re- 
lative to  the  description  of  the  lands  sufficiently  appear 
in  the  opinion.  Demurrers  were  filed  to  the  bill  setting 
up  the  insufficient  description  of  the  lands,  and  that 
there  were  several  different  estates  dealt  with  in  the  de- 
scription, and  that  it  was  not  pointetd  out  with  suffi- 
cient clearness  just  what  lands  were  to  be  sold  in  fee, 
what  were  mineral  lands  and  what  were  leased  lands, 
etc.  This  demurrer  was  overruled,  and  the  appeal  is 
from  the  judgment  overruling  the  demurrer. 

Frank  S.  White  &  Sons,  for  appellant. — The  land 
must  be  sufficiently  described  in  a  proceeding  of  this 
kind.— 9  Ency.  P.  &  P.,  p.  375. 

Under  the  allegations  of  the  bill  and  the  exhibits, 
which  are  a  part  of  the  bill,  the  court  is  unable  to  make 
an  order  of  sale  of  the  lands  sought  to  be  made  subject 
to  the  mortgage,  for  the  reason  that  it  is  uncertain  just 
what  estate  the  mortgagor  had  in  the  different  parcels. 

A.  Leo  Oberdorfer,  for  appellee. — The  bill  was  not 
subject  to  the  demurrers  interposed  thereto. — Sec.  700, 
Code  1896;  3  Mayfield,  328;  Fnio  r.  Hayrc,  3  Ala.  458; 
Emanuel  v.  Hunt,  2  Ala.  190;  Johnson  r.  Beard,  93  Ala. 
96;  Strong  r.  Waddill,  56  Ala.  471;  2  Jones  on  Mort- 
gages, Sec.  1454. 

DOWDELL,  J.— The  bill  in  this  case  is  filed  for  the 
foreclosure  of  a  mortgage  on  real  estate.  The  bill  was 
demurred  to  by  the  resepondent,  and  the  present  appeal 
is  from  the  decre<»  of  the  chancellor  overruling  the  de- 
murrer. 

The  only  question  insisted  on  in  argument  by  coun- 
sel for  appellant  is  that  raised  by  the  ground  of  demur- 
rer which  challenges  the  sufficiency  of  the  description  in 
the  bill  of  the  land  as  to  which  the  mortgage  is  sought  to 
be  foreclosed.  The  land  is  desecribed  with  particularity 
in  the  third  paragraph  of  the  bill.     The  mortgage,    as 
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exhibit  A,  is  made  a  part  of  the  bill.  The  mortgage  de- 
scribes the  land  by  reference  to  a. certain  deed  as  fol- 
lows :  "I  also  bargain,  sell  and  convey  to  the  Birming- 
ham National  Bank  for  the  purposes  aforesaid  all  right, 
title  and  interest  that  I  may  have  in  and  to  the  mineral 
lands  described  in  said  deed  above  set  forth  from  John 
K.  Ewing,  treasurer,  to  the  Birmingham  Furnace  & 
Manufacturing  Company,  recorded  in  book  82,  page  495, 
in  said  probate  judge's  office  of  Jefferson  county,  Ala- 
bama." The  deed  referred  to  is  made  a  part  of  the  bill 
as  Exhibit  B.  By  this  deed  different  interests  or  estates 
in  different  lands  are  conveyed.  In  certain  described 
lands  the  absolute  fee  is  conveyed,  while  in  other  lands, 
only  mineral  rights  are  conveyed,  and  still  further,  in 
other  and  different  lands,  leasehold  interests  are  con- 
veyed. The  lands  in  said  deed  conveyed  in  fee  are  de- 
scribed by  government  numbers  and  boundaries.  These 
are  the  same  lands  which  are  described  in  paragraph  3 
of  the  bill.  The  deed  does  not  designate  these  lands  or 
any  portion  of  them  as  "mineral"  lands.  The  mortgage 
(Exhibit  A)  purports  to  convey  "the  mineral  lands  de- 
scribed in  said  deed."  The  bill  avers  that  the  lands  de- 
scribed in  paragraph  3  are  the  lands  conveyed  in  the 
mortgage.  The  point  made  by  the  demurrer  is  that  the 
bill  is  defective  in  description  in  the  failure  to  show 
what  part  of  the  lands  described  are  mineral  and  which 
are  not,  and  it  is  further  insisted  in  argument  that  the 
mortgage  is  void  because  of  indefiniteness  in  description. 
The  latter  proposition,  that  the  mortgage  is  void  because 
of  indefinite  description,  is  untenable.  The  mortgage 
conveys  "the  mineral  land  described  in  said  deed,"  and 
there  being  no  lands  particularly  described  as  mineral 
lands,  under  the  maxim,  "ut  res  magis  valeat  quam  pe- 
reat,"  the  description  in  the  mortgage  will  be  taken  ajid 
construed  to  mean  the  lands  described  in  the  deed  that 
are  mineral  lands.  The  mortgage  in  this  respect  as  to 
the  lands  conveyed  may  be  aided  by  proof  aliunde.  The 
demurrer  assumes  that  the  Ewing  deed  referred  to  in  the 
mortgage  describes  two  different  classes  of  land,  mineral 
and  nonmineral.    This  is  an  erroneous  assumption.  The 
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deed  calls  for  different  tracts  of  land,  but  nothing  to 
warrant  the  above  assumption.  It  cannot  be  said,  as 
matter  of  law,  from  the  description  in  the  deed  of  the 
different  tracts  of  land,  and  there  are  a  number  of  them 
conveyed  in  fee,  which  are  mineral  lands  and  which  are 
not.  This  is  a  matter  of  evidence  which  the  complainant 
is  not  required  to  aver  in  his  bill.  It  may  be,  when  the 
complainant  comes  to  the  proof,  that  he  may  be  able  to 
show  that  all  of  the  lands  described  in  the  third  para- 
graph of  his  bill,  as  to  which  he  seeks  a  foreclosure,  are 
mineral  lands.  In  any  event  he  would  be  entitled  to  a 
foreclosure  as  to  such  as  are  shown  to  be  mineral  lands. 

From  the  view  we  have  taken,  it  follows  that  the  de- 
cree appealed  from  must  be  affirmed. 

Affirmed. 

Weakley.  C.  J.,  and  Haralson  and  Dbnson,  J  J., 
concur. 


Thomas  v.  Tllley,  et  al. 

Bill  to  Establish  Transfer  and  Foreclose  Mortgage, 
(Decided  May  »th,  1906.    41  So.  Rep.  854.) 

Witnesses;  Transactions  with  Deceased  Person. — Under  Section 
1794,  Code  1896,  the  donee  is  incompetent  to  testify  as  to  what 
occurred  between  himself  and  the  donor,  who  had  died,  con- 
cerning the  making  of  the  gift.  , 

Gifts;  Burlen  of  Proof, — ^To  establish  a  gift  alleged  to  have 
been  made  by  a  deceased  person,  the  burden  is  on  the  person 
claiming  the  gift  to  show  by  proof,  dear  and  convincing,  that 
the  subject  matter  had  passed  to  him  by  valid  and  effective 
gift. 

Same;  Gift  Inter  Vivos;  Quantum  of  Proof. — ^The  same  quantum 
of  proof  is  required  to  support  a  gift  inter  vivos,  when  not  as- 
serted until  after  the  death  of  the  donor,  as  is  required  in 
gift  causa  mortis. 

Same;  Delivery, — ^To  constitute  a  completed  gift  of  personal  prop- 
erty, the  article  must  have  been  delivered  to  the  donee. 
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5.  Same;  Evidence;  Sufficiency, — While  the  declarations  of  the  de- 

ceased donor  are  admissible  as  evidence,  they  are  not  suffi- 
cient, of  themselves,  to  establish  a  completed  gift. 

6.  Same — The  evidence  in  this  case  examined  and  held  Insufficient 

to  establish  a  gift. 

Appeal  from  Tuscaloosa  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Bill  by  J.  M.  Thomas  v.  C.  A.  Tilly,,  et  al.,  to  establish 
the  transfer  of  a  mortgage  and  to  foreclose  the  same. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Henry  Fitts,  for  appellant.  Declarations  of  an  al- 
leged donor  of  an  intention  to  give  are  admissible  as 
tending  to  establish  the  gift.  And  when  proof  of  the*se 
declarations  is  accompanied  by  proof  of  the  subsequent 
possession  of  the  thing  given,  the  e\idence  is  sufficient 
to  authorize  the  presumption  that  the  gift  has  been 
made.— 0M.9  r.  Powell,  7  Ala.  652 ;  s.  c. ;  9  Ala.  8(>1 ;  Nel- 
son i\  IverHon,  19  Ala.  s.  c. ;  17  Ala.  222;  Oillespies' 
Case,  28  Ala.  561 ;  Wheeler  i\  Glasgow,  97  Ala.  700 ;  Reid 
v:Coleocky  9  Am.  Dec.  729;  14  A.  &  E.  Ency.  of  Law, 
1050  and  cases  cited. 

From  the  declarations  of  the  donor  the  court  and  jury 
are  authorized  to  infer  everything  that  is  necessary  to 
the  confirmation  of  a  legal  gift,  including  the  intention 
to  give,  the  act  of  giving,  the  delivery  and  the  consent  to 
accept. — ^ims  r.  tiims,  2  Ala.  117;  Orangil  v.  Ardcn,  10 
Johnson,  303;  Reid  r.  Colcock,  supra;  Lord  v.  Life  In- 
surance Co.,  56  L.  R.  A.'  597,  and  authorities  cited; 
(Jreenleaf  Ev.  Sec.  147;  16  Cyc.  p.  120  and  note  29;  14 
A.  &  E.  Ency.  of  Law,  1051. 

Daniel  Collier,  M.  .T  Ormond  and  HexXry  A.  Jones, 
for  appellees. — The  donee  was  not  competent  to  testify 
to  the  d<*claration  of  the  de(*eaesd  alleged  donor.-^Sec. 
1794,  Code  1896.  The  delivery  of  a  mortgage  only  will 
not  carry  witli  it,  a  note  secured  thereby  so  as  to  perfect 
the  gift;  but  if  both  are  delivered  it  will. — MeHugh  r. 
OVonnor,  91  Ala.  243 ;  89  Ala.  43.    In  the  absence  of  the 
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proof  of  an  actual  delivery  the  evidence  in  this  case  was 
not  sufficient  to  constitute  a  valid  gift.  Authorities  su- 
pra; Hundley  t\  Hundley,  15  Ala.  104;  Heicell  v.  Olid- 
deny  1  Ala.  53;  Sims  i\  Sims,  2  Ala.  117;  Blakey  v,  Bla- 
key,  9  Ala.  391 ;  Phillips  v,  McGreu\  13  Ala.  255;  Walker 
V.  Crews,  73  Ala.  412;  Brayant  v.  Ingraham,  16  Ala.  121. 
Declat'ations  after  the  consumation  of  the  gift  are  inad- 
missible for  the  purpose  of  effecting  the  gift. — Gillespie's 
Case,  28  Ala.  551.-  The  pretended  gift  in  this  case  is  ren- 
dered void  by  Sec.  1015,  Code  1896. 

SIMPSON,  J. — The  original  and  amended  bills  in  the 
case,  filed  by  appellant,  set  up  the  claim  that  J.  W. 
Thomas,  the  father  of  the  complainant,  J.  M.  Thomas, 
in  his  lifetime  gave  to  complainant  a  certain  note  and 
mortgage,  which  is  admitted  to  be  due,  by  J.  L.  Tilley 
and  r.  A.  Tilley,  defendants;  and  the  prayer  is  that  the 
court  establish  the  transfer  as  valid  and  foreclose  the 
mortgage.  The  widow  and  heirs  of  said  J.  W.  Thomas 
controvert  the  fact  of  the  assignment  and  transfer  of 
said  note  and  mortgage. 

The  testimony  for  the  complainant,  beyond  his  own, 
which  was  properly  objecte<l  to  as  violative  of  section 
1794  of  the  code  of  1896,  was,  first,  by  the  wife  of  the 
complainant,  who  testified  that,  shortly  after  the  execu- 
tion of  the  Tilley  mortgage,  John  W.  Thomas  told  her 
that  he  had  sold  the  land  to  Tilley  and  taken  the  mort- 
gage, in  order  that  he  might  give  it  to  complainant ;  also 
that  on  one  occasion  her  said  husband  and  his  father 
came  to  her  home  together;  that  her  husband  had  the 
mortgage  and  note,  and  handed  it  to  her,  telling  her  to 
put  it  away;  that  she  placed  it  in  a  trunk,  wherc^  it  re- 
mained until  after  the  death  of  J.  W.  Thomas;  that  other 
papers  of  J.  W.  Thomas  were  suKseijuently  l>rought  by 
her  husband  and  placed  in  the  same  trunk,  which  are 
not  claimed  by  said  J.  M.  Thomas;  that  on  the  occasion 
in  question  said  J.  W.  Thomas  remained  at  his  said 
son's  house  from  Friday  evening  until  Monday  morning, 
and  told  her  several  times  "that  he  had  given  the  paper 
to  Johnny,'-  and  as  he  was  leaving  told  her  not  to  let 
John  (her  husband)  forget  to  get  other  papers  which 
he  had  left  at  the  courthouse,  and  he  told  her  again  as 
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he  was  leaving  that  he  had  given  the  mortgage  to  John. 
The  note  and  mortgage  were  on  one  paper,  and  were  not 
indorsed  by  said  J.  W.  Thomas.  A  son  of  the  complain- 
ant, 20  years  of  age,  testified  that  he  remembered  when 
his  grandfather  came  to  the  house  with  his  father,  and 
heard  him  tell  his  motjier  "that  he  had  given  the  Tilley 
mortgage  to  my  father,  in  the  courthouse."  The  wit- 
ness Richard  Malone  testified  that  John  W.  Thomas  told 
him  on  one  occasion  that  he  was  going  to  give  some  notes, 
which  J.  L.  Tilley  and  another  had  made  to  him,  to  his 
son  John  M.  Thomas,  because  he  had  never  given  him 
anything,  and  that  he  believed  he  (J.  W.)  would  not 
live  long.  He  never  heard  him  say  that  he  had  given 
them.  He  states  that  said  J.  W.  Thomas  made  this 
statement  to  him  once  when  he  was  going  to  market  at 
Tuscaloosa,  and  another  time  at  said  J.  W.  Thomas' 
home,  and  that  witness'  wife,  Roxie  Malone,  was  present 
on  the  latter  occasion. 

Gilbf^rt  Meadows,  a  witness  for  the  defendants,  a  son- 
in-law  of  J.  W.  Thomas,  testified  to  a  conversation  with 
said  decedent  in  January  or  February,  1901,  not  long 
before  his  death,  in  which  said  Thomas  wished  him  to 
take  care  of  the  Tilley  mortgage  and  other  papers  for 
him.  W.  K.  AVhite,  a  witness  for  the  defendants,  testi- 
fied to  a  conversation  in  the  presence  of  himself  and 
(^apt  James  White,  between  J.  W.  Thomas  and  his  son, 
J.  M.  Thomas,  shortly  after  the  Tilley  mortgage  was 
made,  in  which  said  son  was  trying  to  persuade  his 
father  to  let  him  have  the  Tilley  land,  or  land  notes,  and 
the  father  replied  that  he  could  not  let  him  have  the 
property,  because  it  would  be  doing  too  much  for  one 
child  and  none  for  the  rest.  He  testified,  further,  that 
said  J.  W.  Thomas  came  to  the  camp  where  witness  and 
said  ('apt.  AVhite  were  on  that  night,  and  had  a  conver- 
sation with  said  Capt.  White,  in  which  Thomas  said 
that  he  did  not  let  his  son  have  the  Tilley  notes  or  land, 
and  that  he  was  going  to  treat  all  his  children  alike. 
Francis  Cooper,  witness  for  defendants,  testified  to  a 
conversatiim  with  J.  W.  Thomas,  shortly  before  he  died, 
in  which  said  Thomas  said  that  he  had  not  given  the  Til- 
ley mortgage  and  other  papers  to  his  son,  but  had  mere- 
ly placed  them  in  his  hands  to  take  care  of  them  for  him, 
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and  he  was  ofraid  his  wife  would  destroy  them.  Alabama 
Sullivant,  formerly  the  widow  of  J.  W.  Thomas,  testi- 
fied to  a  conversation  Ix^tween  the  father  and  son,  just 
before  the  former  died,  in  which  the  father  told  his  son 
that  he  wished  this  Tilley  mortscage  to  be  divided  be- 
tween said  witness  and  said  J.  M.  Thomas  and  his  two 
girl  children.  Three  witnesses  testified  that  Capt. 
James  White  died  l>efore  the  time  fixed  by  W.  R.  AVhite 
for  the  conversation  between  said  J.  W.  Thomas  and' 
said  Capt.  James  White.  Willey  Sullivant  testified  in 
a  general  way  to  hearing  John  W.  Thomas  say  he  was 
going  to  do  something  for  his  son  J.  M.,  and  giving  rea- 
sons therefor. 

The  testimony  as  to  the  mental  condition  of  J.  W. 
Thomas  was  conflicting,  and  probably  not  sufficient  to 
show  that  he  was  incapable  of  sensibly  disposing  of  his 
property.  The  burden  of  priiof  was  upon  J.  M.  Thomas 
to  show  by  dear  and  convincing  proof  that  the  note  and 
mortgage  which  John  W.  Thomas  held  against  Tilley 
had  passed  from  said  J.  W.  to  him  by  a  valid  and  effec- 
tive gift.  "The  quantum  of  proof  reciuisite  to  support 
a  gift  in  any  case  is  that  which,  taking  into  consideration 
the  situation  and  relation  of  the  parties  and  the  nature 
of  the  subject-matter  of  the  gift,  clearly  and  fully  estab- 
ishes  everv  fact  necessarv  to  constitute  a  valid  and  com- 
plete gift.''— 14  Am.  &  Eng.  Eucy.  Law  (2d  Ed.)  p.  1049. 
It  is  stated,  also,  that  where  the  claim  is  not  asserted  un- 
til after  the  death  of  the  donor  the  evidence  must  be  as 
clear,  strong,  and  convincing  as  in  a  gift  causa  mortis. 
— Id.,  and  note  4. 

It  is  undoubt(*dly  the  law  that,  in  order  to  constitute 
a  complete  gift  of  personal  property,  it  is  necessary 
that  the  article  be  delivered  to  the  donee.  In  an  early 
case  in  this  court,  where  a  sp(^cial  verdict  was  found 
that  O.  had  execute<l  a  deed  conveying  slaves  to  his  son, 
and  the  jury  further  found  that  "a  formal  delivery  of 
the  slaves  was  subse<|uently  made,"  the  court  held  that 
not  enough  to  justify  a  judgment  in  favor  of  said  donee, 
but  reverses!  the  case,  in  order  that  a  venire  facias  de 
novo  could  be  issued. — l^eirall  r.  GUddcn,    1    Ala.    52. 
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Again,  where  a  father  called  a  negro  woman  into  the 
yard  where*  his  daughter  was,  called  witnessses,  and 
said,  "In  the  presence  of  you  all,  I  give  this  negro  to  my 
daughter  Mary,"  and  although  he  had  previously  de- 
clared his  intention  to  do  so,  and  afterwards  referred  to 
his  having  given  the  slave  to  his  daughter,  this  court 
held  that  this  transaction  lacked  the  essential  constit- 
uent of  delivery  to  make  the  gift  complete,  as  the  daugh- 
ter was  young,  living  with  her  father,  and  the  slave  re- 
mained with  him. — K<m-s  i\  Sims,  2  Ala.  117.  The  case 
of  Blakey  v,  Blakey's  Heirs ^  9  Ala.  391,  went  oif  on  the 
point  that  the  party  claiming  the  gift  failed  to  produce 
a  deed  of  gift  which  he  claimed  to  have,  and  that  the  de- 
clarations of  the  deceased  were  contradictory,  and  that 
it  did  not  appear  that  he  parted  with  the  possession  or 
the  right  to  exercise  control.  In  the  case  of  Htiulejj  v. 
Hnrdey,  15  Ala.  91,  the  slaves  were  worked  on  the  farm 
of  the  children's  father,  in  connection  with  those  of  the 
grandfather,  who  lived  Avith  his  son,  and  the  grandfath- 
er had  fre<|uently  declared  that  he  "had  given  them"  to 
said  grandchildren;  that  they  l>elonged  to  them;  and 
said  grandfather  and  other  members  of  the  family  fre- 
quently pointed  them  out  as  the  slaves  which  he  had 
given  to  said  grandchildren.  Said  children  freciuently 
claimed  said  slaves  as  theirs,  in  the  presence  of  their  said 
grandfather,  and  it  seemed  to  be  generally  recognized  in 
the  family  that  said  slaves  belonged  to  »aid  grandchil- 
dren. The  grandfather  said  he  had  given  them  to  said 
grandchildren  and  intended  to  have  a  deed  recorded  to 
that  effect.  This  court  held  that  the  transaction  was 
w^anting  in  the  "essential  ingredient  to  consummate  the 
gift,  namely,  the  delivery  of  the  property."  While  the 
children's  father  had  possession  of  the  slaves,  the  court 
says  there  was  "no  evidence  that  they  were  delivered  to 
him  for  any  such  purpose,"  and  that  such  declarations 
("that  he  liad  given  the  slaves  to  the  children")  "cannot 
constitute  a  valid  gift,  in  the  absence  of  proof  of  actual 
delivery." — 15  Ala.  104.  In  the  case  of  Whseler  v,  Glas- 
groto,  97  Ala.  700, 11  South.  758,  the  certificate  of  deposit 
was  endorsed  and  delivered  to  the  donee,,  and  a  witness 
testified  that  the  donor  used  words    of  gift    when    he 
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handed  the  same  to  the  donee. — 97  Ala.  702,  11  South, 
758.  Other  authorities  hold  that  admissions,  while  ad- 
missible, are  not  sufficient  to  establish  a  completed  gift. 
—14  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  1051;  Rooney 
t\  Minor,  5()  Vt.  527.  And  another  case  holds  that,  even 
where  the  donee  was  already  in  possession,  there  should 
be  a  delivery  to  him  at  the  time  of  donation. — Allen  v. 
Allcfi  (Minii.)  77  N.  W.  567,  74  Am.  St.  Rep.  442. 

Realizing  how  easy  it  is,  after  the  death  of  the  sup- 
posed donor,  to  gather  up  detached  expressions,  par- 
ticularly in  the  presence  of  interested  witnesses,  we 
recognize  the  wisdom  of  the  rule  that  strict  proof  should 
be  made  of  all  the  ingredients  of  a  perfected  gift  before 
the  same  can  be  establishtHl.  While  in  this  case  the  pro- 
posed donee  had  possession  of  Ihe  paper,  yet  it  is  proved 
at  the  same  time  that  he  had  all  the  other  papers  of  the 
decedent  in  the  same  trunk,  merely  for  safe-keeping,  and, 
while  it  is  not,  in  every  s(mse,  absolutely  necessary  that 
a  note  should  be  endorsed  (to  pass  from  one  to  another), 
yet  it  is  significant  in  this  case  as  a  circumstance.  In 
addition,  it  may  l)e  noted  that  even  the  declarations, 
such  as  they  are,  were  contradictory.  We  hold  that  the 
evidence  in  this  case  was  not  sufficient  to  establish  the 
gift,  and  the  decree  of  the  court  is  affirmed. 

Affirmed. 

Wkakley.  (\  J.,  and  Tyson  and  Anderson^  JJ.  con- 
cur. 


Beckley  t\  U.  S.  Savings  &  Loan  Co. 

BUI  to  Enjoin  Forrrhhsurr  of  Mortgage  and  Declare  it 
a  TsurioHs  Contract, 

(Decided  April  10th.  1906.     140  So.  Rep.  655.) 

1.  Building  and  Loan  Associations;  Membership ;  Loans;  Evidence, 
— Where  the  proof  shows  that  a  party  applied  for  membership 
in  a  corporation  and  received  shares  and  afterwards  borrow- 
ed money  and  executed  a  mortgage,  such  party  occupies  a  dual 
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relation  and  his  contention  that  the  contract  is  void  is  not  sup- 
ported by  the  proof. 

2.  Hamc;  rHuriovn  Contract;  Premiums;    Foreign  Law, — The    fact 

that  a  premium  was  charge<l  for  a  loan  made,  in  Alabama  by 
a  Minnesota  con>oration,  did  not  render  the  loan  usurious, 
where  the  Minnesota  laws,  which  govern  the  contract,  express- 
ly i)rovide  that  premiinns  shall  not  make  the  contract  usurious. 

3.  Same;  Bidding. — The  fact  that  the  money  borrowed  was  not  put 

up  to  the  highest  bidder  did  not  render  the  mortgage  invalid 
or  usurious,  It  having  been  expressly  held  otherwise  by  the 
Minnesota  Court. 

4.  Evidence;  Foreign  Laics;  Proof. — The  opinion  of  the  court  of  a 

foreign  state  is  pix>perly  admitted  in  evidence  to  show  the  con- 
struction given  the  statutes  of  that  state. 

Appeal  from  Birmingham  City  (.^ourt. 

Heard  l)efore  Hon.  C.  W.  Ferguson. 

Action  by  William  O.  Beekley  against  the  United 
States.  Savings  &  Loan  Company.  From  a  judgment  in 
favor  of  defendant,  plaintiff  appeals. 

The  appellant  filed  this  bill  against  appellee  to  enjoin 
the  foreclosure  of  a  mortgage,  to  declare  the  same  a 
usurious  contract,  and  for  an  accounting  to  ascertain 
the  amount  receivcnl  as  loan  on  the  mortgage,  together 
with  the  payment  made  on  same,  and  to  be  relieved  of  the 
usury  by  paying  the  full  amount  Imrrowed,  together  with 
such  interest  as  the  court  should  adjudge  he  ought  in 
equity  to  pay.  The  bill  also  sets  up  by  way  of  amend- 
ment to  the  original  bill  a  violation  or  noncompliance 
by  the  respondent  with  the  laws  of  said  state,  and  also 
that  he  was  not  a  member  of  the  corporation  at  the  time 
the  mortgage  was  executed,  and  that  therefore  the  con- 
tract is  void. 

Sam  Will  Johx,  for  appellant. — If  Beckley  was  not 
a  member  of  the  corjK>ration  the  ccmtract  is  void  and 
cannot  be  enforced  here  or  t*lsi^where.  Under  the  evidence 
it  clearly  appears  that  he  was  not  a  member  when  the 
loan  was  made,  and  did  not  biH'ome  a  member  until  after 
that  time.— /'W/^vr.  r.  .S.  AV.ijfcro.,87  Ala.  426;  WilUar 
V.  Balto,  li.  />.  <t  A,  Aanru,  45  Md.  546;  Cent.  B,  &  L.  Asso. 
V.  Lampson,  60  Minn.  422;  Beckley's  Case,  137  Ala.  129. 
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Under  the  laws  of  Minnesota,  a  loan  made  to  a  person  not 
a  member  is  void. — National  Inr>€Htment  Co.  v.  Natiati^ 
al  8.  L,  &  B,  A880.  40  Minn.  517;  Vent  H.  &  L.  Asho.  v. 
Lampson,  Hupra;  Sec.  2794,  (len.  Stat.  Minn. 

White  &  Howze,  for  appellee. — The  present  contract 
is  a  Minnesota  contract  and  governed  by  the  laws  of  that 
State.— Beckley  i\  l\  8.8,  &Ij.  Co.,  1S7  Alsi.  129.  It  is 
not  usury  to  pay  assessments  on  stock  regularly  and 
lawfully  taken.— Hiiijhes  v.  B.  &  L.  Ahho.  124  Alal!  669; 
So.  B.  &  L.  Amo.  v.  Annistou,  101  Ala.  582;  Sheldon's 
Case,  121  Ala.  283;  Moten  r.  People,  34  So.  Rep.  344. 
There  is  nothing  in  the  claim  of  appellant  that  the  con- 
tract is  invalid  because  the  loan  was  not  put  up  to  com- 
petitive bidding. — Cuhbuh/e  r.  Napief%  62  Ala.  520.  The 
opinion  of  the  Minnesota  court  was  competent  evidence 
and  properly  introduced. — Cuhbidf/e  r.  Napier,  supra; 
Walker  v.  Forbes,  31  Ala.  9 ;  Inf^e  r.  Murphy,  10  Ala.  885. 

ANDERSON,  J. — This  case  has  betm  here  before,  and 
is  reported  in  137  Ala.  119,  33  South.  934,  62  L.  R.  A.  33, 
97  Am.  St.  Rep.  19.  This  ccmrt  then  held  that  this  was 
a  Minnesota  contract  and  governed  by  the  laws  of  that 
State,  and  we  see  no  reason  to  depart  from  the  rule  then 
laid  down.  Indeed,  this  case  seems  to  have  l)een  tried  up- 
on that  theory,  and  the  appellant  has  attempted  by  the 
amendments  and  proo/  to  show  a  violation  or  noncom- 
pliance by  the  respondent  with  the  laws  of  said  state. 

The  appellant  insists  that  the  ccmtract  is  void,  because 
complainant  was  not  a  member  of  the  corporation  at  the 
time  the  mortgage  was  exwuted.  This  contentiim  is  un- 
supported by  the  proof.  On  the  oth(»r  hand,  the  proof 
shows  that  he  applied  for  membership,  and  received  as 
a  member  16  shares:  of  stock  in  the  company,  before  the 
mortgage  was  executed.  It  would  therefore  se(»m  that  he 
was- a  member,  and  after  lK)rr()wing  the  mcmey  and  exe- 
cuting the  mortgage  he  occupied  a  dual  posit i(m.  lie  was 
a  member  and  a  borrower,  and  ea(*h  xK)sition  was  sep- 
arate and  distinct  from  the  other. — Hayes  v.  Southern 
Home  Buildbuf  &  Loan  Association,  124  Ala.  663,  26 
South,  527,  82  Am.  St.  Rep.  216;  Southern  Building   & 
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Loan  Assoc'mtwii  i\  Anniston  Loan  &  Tru^t  Co,,  101  Ala. 
582, 15  South.    123,  29  L.  R.  A.  120,  16  Am.  St.  Rep.  138. 

It  is  also  contended  that  this  loan  is  usurious,  l>ecau8e 
the  premium  should  be  added  to  and  included  as  a  part 
of  the  interest.  The  statute  set  out  in  the  amendment 
expressly  declares  that  premiums  shall  not  render  the 
contract  usurious.  Section  2794,  Gen.  St.  Minn.  1894,  as 
set  out  in  the  record  (page  61  of  the  transcript.)  It  did 
not  render  the  mortgage  invalid  or  usurious  because  the 
money  was  not  put  up  to  the  highest  bidder.  This  point 
has  been  decided  adverse  to  the  appellant  in  the  case  of 
Zenith  AsHodation  i\  Heimhach,  (Minn.  79  N.  AV.  609, 
which  opinion  was  introduced  in  evidence  and  api)ears 
on  page  155  of  the  transcript.  The  opinion  of  the  court 
of  Minnesota  was  properly  admitted  in  evidence  to  show 
the  construction  of  the  statutes  governing  the  case  at 
bar. — Inge  i\  Murphy,  10  Ala.  SS5;  VuhhviUfc  v.  Napier, 
62  Ala.  518;  Walker  i\  Forbes.  31  Ala.  9. 

The  decree  of  the  city  court  is  affirmed. 

Weakley.  C.  J.,  and  Tyson  and  Simpson^  J  J.,  con- 
cur. 


Essllngrer  t\  Herring* 

Decree  on  Demurrers  to  Bill. 

(Decided  June  30th,  1905.    40  So.  Rep.  142.) 

Appeal;  Right  of  Appeal;  Decision  Favorable  to  Appellant. — A 
decree  sustaining  demurrers  to  a  bill,  will  not  support  an  ai)- 
peal  by  respondent  to  review  the  reasons  given  by  the  chan- 
cellor, who  sustained  certain  groimds  of  demurrer  and  over- 
ruled others,  as  to  the  grounds  of  demurrer  overruled,  for  it 
is  a  decree  sustaining  demurrer,  and  therefore  favorable  to 
appellant. 

Appeal  from  Madisim  Chancery  (\)urt. 
Heard  before  Hon.  W.  H.  Simpson. 
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Action  by  Minnie  L.  Herrin  against  Emma.  C.  Esslin- 
ger. From  a  decree  sustaining  a  demurrer  to  the  bill, 
resepondent  appeals. 

Tancrei)  Betts,  for  appellant — Counsel  discusses  the 
various  questions  raised  by  the  pleadings  and  cite  au- 
thorities to  sustain  the  same,  but  does  not  discuss  the 
points  decided. 

Grayson  &  Grayson^  for  appellee. — ('ounsel  discuss 
propositions  contained  in  the  pleadings,  and  cite  au- 
thorities but  do  not  discuss  the  point  decided. 

DEXSON,  J.— After  the  bill  had  been  amended  the 
second  time  the  respondent  demurred  to  it,  assigning  13 
grounds  or  caus(*s  of  demurrei*.  The  chancellor  sus- 
tained the  demurrer,  and  it  is  from  this  decree  that  the 
appeal  is  taken  by  the  respcmdent. 

Not  with  i^standing  the  decree  recites  that  the  demurrer 
is  sustained  on  specified  grounds  and  overruled  as  to  all 
others,  it  is  a  decree  sustaining  a  demurrer  to  the  bill, 
and  nothing  more  or  h^s.  As  wjls  said  by  this  court  in 
the  case  of  Wataon  i\  Jones  Brothers,  121  Ala.  579,  25 
South.  720:  "The  chancellor's  reference  to  the  assign- 
ments upon  which  he  rested  the  decree  is  the  mere  giv- 
ing of  his  reason  for  the  decree,  and  his  reference  to  the 
other  assignments  is  to  be  taken  as  a  mere  expression  of 
his  opinion  that  the  bill  is  not  bad  for  the  reasons  stated 
in  them."  The dinrcH*  rwites  that  the  complainant  in  open 
court  amended  the  bill  to  conform  to  the  ruling  of  the 
court  on  the  demurrer,  and  the  rc^spondent  was  allowed 
30  days  in  which  to  answer  the  bill.  The  respondent,  de- 
siring to  present  for  review  the  questions  raised  by  the 
grounds  of  demun*er  that  were  overruled,  should,  after 
the  amendment  was  made,  have  demurre<l  to  tlu^  bill  as 
amended  upon  those  grounds.  And,  if  the  court  had  then 
overruhxl  the  demurrer  to  the  bill  as  amended,  an  appeal 
from  the  decree  overruling  the  demurrer  wcmld  have 
been  proper.  But  as  the  record  stands  the  decree  ap-. 
pealed  from  is  favorable  to  the  respondent,  and  she  can- 
not complained  of  it.    It  follows  that  the  appeal  must  be 
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dismissed. — Watnon  v.  Jones  Brothers,  supra;  Kinney  v. 
Reeves  d  Co.,  139  Ala.  240,  25  South.  834;  ('ottin(/ham  v. 
OreeJy,  123  Ala.  479,  26  South.  514;  Oo/f^m^in  v.  Butt,  130 
Ala.  266,  30  South.  364;  McDonald  i\  Pearson,  114  Ala. 
630,  21  South.  534. 
Appeal  dismissed. 

McClellan,  C.  J.,  and  Dowdell  and  Anderson^  JJ., 
concur. 


Thomas  i\  Liviiigrstoii. 

Bill  to  Declare  a  Deed  a  Mortgage  and  to  Redeem, 

(Decided  April  3,  1906.  40  So.  Rep.  504.) 

Mortgages ;  Absolute  Deed  as  Mortgage;  Jurisdiction  of  Equity. — If 
one  gives  a  deed  to  land  and  takes  an  agreement  to  have  a  re- 
conveyance of  the  land  on  the  payment  of  a  sum  certain,  and 
pending  payment,  which  is  made  when  due,  the  grantee  col- 
lects rents  on  the  land,  the  grantor  is  entitled  in  equity  to  en- 
force a  repayment  of  the  rents  against  the  grantee,  having 
no  adequate  remedy  at  law. 

Appeal  from  Autauga  Chancery  Court. 

Heard  l)efore  Hon.  W.  W.  Whiteside. 

Bill  by  Julia  A.  Thomas  to  enforce  the  collection  of  a 
sum  of  money  collected  by  Livingston  as  rent  for  the 
previous  year.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

GuNTER  &  GuxTER,  for  appellant. — For  a  full  treat- 
ment of  th(»  question  j>resented  by  this  ai)peal,  we  refer 
to:    2  Jones  on  Mortgages,  Chapt.  23,  Sec.  1114,  et  seq. 

Rttshtox  &  Coleman,  for  appelee. — A  court  of  equity 
will  not  take  jurisdiction  if  there  is  a  clear,  complete 
and  adequate  remedy  at  law.  If  equity  has  jurisdic- 
tion of  the  cause,  then,  the  defendant  is  deprived  of  his 
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constitutional  right  of  trial  bv  jurv. — Va.  &  Ala,  M.  & 
M,  Co.  t\  Hale,  93  Ala.  524;  im.  K.  &  T.  Co,  v,  Linn,  93 
Ala.  610;  IfcCmr  r.  Barker,  115  Ala.  543;  Younghloodv, 
Youmfhlood,  54  Ala.  486;  Brown  r.  Broun^  68  Ala.  114; 
Hmitii  V,  Cockrell,  66  Ala.  64;  MoulUm  r,  Reid,  54  Ala. 
320;  Kenmrn  v.  Wright,  70  Ala.  434. 

WEAKLEY,  C.  J.— In  Rfei-^s  v,  Ahercrombie,  108 
Ala.  535,  19  South.  41,  we  collected  and  classified  our 
previous  decisions  in  cases  where  hills  had  been  filed  in 
equity  to  declare  to  be  mortgages  deeds  Avhich  on  their 
face  appeared  to  be  absolute  and  unconditional ;  and  the 
jurisdiction  of  the  chancery  court  was  declared  to  exist 
in  such  cases  to  grant  relief,  and  upon  parol  testimony 
alone,  when  it  is  clear  and  convincing.  The  power  of 
the  court  is  none  the  less  ample,  where  the  transaction 
is  in  fact,  and  was  intended  by  both  parties  to  be,  a 
mortgage  to  secure  a  continuing  debt,  although  there  was 
a  contemporaneous  sei3arate  agreement  binding  the 
grantee  in  the  absolute  deed  to  reconvey  to  the  grantor 
upon  the  terms  and  within  the  time  specified  in  such 
agreement.  And  this  is  true,  when  the  din^d  and  agree- 
ment, construed  together,  import  upon  their  face  a  sale 
with  a  mere  right  oif  repurchase. — Vincent  r.  Walker,  86 
Ala.  333,  5  South.  465;  Mitchell  v.  Well  man,  80  Ala.  16; 
Douglass  v,  Mooily,  80  Ala.  61.  Upon  satisfactory  proof 
a  court  of  equity  will  grant  relief  in  such  cases,  whether 
the  contemporaneous  collateral  agreement  be  oral  or 
written;  it  being  nect^sary  for  the  court,  under  the  es- 
tablished rules  as  to  the  measure  and  burden  of  proof,  to 
reach  the  conclusion  that  the  transacticm  in  its  entirety 
was  intended  by  both  parties  to  afford  a  mere  security 
for  a  debt  the  grantor  in  the  absolute  c(mveyance  ccm- 
tinues  to  owe  the  grantee.  And  when  the  writings  in 
one  or  separate  instruments  express  a  conditional  sale, 
or  a  sale  with  the  right  of  repurchase,  or  where  it  is  ad- 
mitted or  shown  by  parol  that  there  was  a  contemi)ornn- 
eous  agreement  to  rec(mvey  or  another  agreement  differ- 
ent from  that  expressed  in  \\w  writing  or  writings,  thi* 
court,  in  weighing  the  evidence   tending    to   show   the 
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transa<*tion  was  a  mortgage  is,  in  the  interest  of  com- 
plete justice,  inclined  to  treat  the  parties  as  mortgagor 
and  mortgagee,  and  will  resolve  the  doubt  in  favor  of 
that  relation.  Turner  v.  Wilkinson^  72  Ala.  361;  Dou- 
glass  V,  Moody,  80  Ala.  61 ;  Crosby  v.  Buchanan,  81  Ala. 
574,  1  South.  898;  WHlianis  r.  Kcggwn,  111  Ala.  621,  20 
South.  614. 

Although  the  general  rule  is  that  parol  evidence  will 
not  be  received  to  vary  the  legal  effect  of  written  instru- 
ments, yet  in  this  class  of  cases  the  chancery  court  takes 
jurisdiction  upon  the  ground  that  it  will  enforce  as  a 
trust  the  agreement  of  the  grantee  that  the  deed  shall 
operate  as  a  mortgage,  and  also  upon  the  ground  that 
it  would  be  a  fraud  to  allow  the  grantee  to  repudiate  the 
collateral  parol  undertaking. — English  v.  Lane,  1  Port. 
328.  The  appropriate  relief  can  be  obtained  only  in  a 
court  of  ecjuity.  When  the  jurisdiction  of  the  chancery 
<*ourt  attaches  upon  one  or  more  grounds  of  equitable 
cognizance,  it  is  elementary  that  the  court,  in  awarding 
relief,  will  seek  to  do  complete  justice.  Hence,  when  the* 
court  concludes  and  declares  that  the  real  transaction 
constituted  the  parties  mortgagor  and  mortgagee,  it 
will  state  an  account  between  them  on  the  basis  of  that 
relaticm,  and  will  allow  redemption  on  full  payment  of 
the  debt,  with  the  consequent  cancellation  of  the  deed  as 
a  cloud  on  the  grantor's  title. 

In  the  (*ase  before  us  the  grantee  reconveyed  to  the 
grantor,  and  the  controversy  is  presentetd  in  a  different 
form  from  that  usually  found  in  disputes  of  the  general 
nature  above  discusse<l.  We  will  briefly  summarize  the 
allegations  of  the  bill  in  narrative  form :  The  complain- 
ant executed  to  the  defendant  an  absolutet  deed,  with 
covenants  of  warranty  on  the  recited  consideration  of 
the  rei*eipt  by  her  of  a  sum  of  money,  and  he  contempor- 
aneously made  a  written  agreement  with  her,  the  sum 
and  substance  of  which  was  that,  if  she  "should  pay  the 
said  sum  expressed  as  the  consideration  of  the  said  con- 
veyance to  the  said  George  Livingstotn  within  12  months 
or  a  date  within  a  year,  he  would  reconvey  said  land." 
She  remained  in  possession,  but  the  grantee,  upon  his 
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demand,  colleetetd  from  a  tenant  the  rent  for  1904.  With- 
in the  year  she  paid  LivingHton  the  amount  stated  in 
the  agreement,  with  interest,  and  he  executed  to  her  a 
reconveyance,  but  refused  to  paj'  or  account  to  her  for 
the  rent  collected.  The  bill  alleges  that  the  said  trans- 
action was,  in  equity,  a  mortgage  and  that  it  was  not  un- 
derstood by  the  defendant  to  have  been  a  sale ;  the  deed 
having  been  taken  because  he  supposed  it  gave  him  a 
better  opportunity  to  obtain  the  land  by  a  technical  de- 
fault in  the  payment  of  the  debt.  The  prayer  of  the  bill 
is  for  a  decree  for  the  rent,  with  interest,  and  for  such 
other  and  further  relief  as  the  nature  of  the  case  may 
entitle  her  to  obtain.  The  chancellor,  on  motion,  dis- 
missed the  bill  for  want  of  equity. 

The  sole  contention  in  support  of  the  decree  is  that 
the  complainant  had  a  clear,  adeciuate  and  complete 
remedy  at  law,  and  that  defendant  would  be  deprived  of 
bis  constitutional  right  of  trial  by  jury  if  the  chancery 
court  should  grant  relief  by  requiring  him  to  pay  her 
the  rent  collected,  with  interest.  We  cannot  concur  in 
this  contention.  In  a  court  of  law,  the  deed,  notwith- 
standing the  agreement  to  reconvey  for  a  stipulated  sum, 
would  have  entitled  the  defendant  to  collect  and  retain 
the  rents  as  owner.  It  is  true  the  complainant  might 
have  filed  a  bill  to  redeem  and  had  the  amount  to  be  paid 
on  redemption  reduced  by  the  application  thereto  by 
way  of  equitable  set-off  of  the  sum  collected  as  rent.  The 
law,  however,  did  not  itself  apply  the  rent  to  the  debt, 
and  the  complainant  might  well  pay  the  stipulated 
amount  (exactly  equaling  the  sum  she  borrowed),  with 
interest  and  attorney's  fees,  and  thus  obviate  the  danger, 
in  any  event,  of  losing  her  lands,  then  ])ro(!eed  in  a  court 
of  equity  to  have  her  deed  de<'lared  to  hav(»  been  all  the 
w^hile  a  mortgage,  and  in  the  same  suit  obtain  a  ])ersonal 
decree  for  the  rent,  which,  uix)n  the  facts  alleg(Hl  in  the 
bill,  she  ought  to  be  paid,  with  interest. 

If  the  complainant  had  executed  a  mortgage  in  the 
usual  form,  to  secure  her  debt,  and  had  fully  paid  the 
mortgage,  without  abatement  or  crwlit  on  account  of 
the  rent  collected   by   the   mortgagee,   she   could    have 
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maintained  an  action  at  law  to  recover  the  amount  over- 
paid a«  for  mcmev  had  and  received. — 2  Jones  on  Mort- 
gages, §  1116.  The  remedy  at  law  would  have  been  ade- 
quate, in  that  event,  l)ecau8e  parol  evidence  would  not 
have  been  necessary  to  show  she  had  executed  a  mort- 
gage. The  fact  would  have  been  apparent  on  the  fa^ce  of 
the  instrument.  Here  resort  to  ecjuity  was  necessary  to 
obtain,  upon  parol  evidence  and  upon  principles  obtain- 
ing in  the  eipiity  court,  a  decree  that  would  alter  the  le- 
gal effect  of  the  writings  and  give  them  their  intended 
operation  and  effect ;  and,  having  preliminarily  secured 
this  result,  she  will  be  allowwl  its  fruits  in  the  form  of 
a  decree  for  the  sum  due  her  with  intetrest.  The  special 
and  general  prayers  Mere  suft'icient  to  authorize  all  the 
relief  that  was  necessary  or  desired. 

The  defendant  should  be  put  to  a  further  defense  of 
the  bill.  EiTor  was  committed  in  dismissing  it  out  of 
ccmrt.  The  decree  of  the  chancellor  will  therefore  be  re- 
versed, and  one  here  rendered  overruling  the  motion  to 
dismiss  and  remanding  the  cause  for  further  proceedings. 

Reversed,  rendered  and  remanded. 

Tyson,  Sjmpson  and  Axderson,  JJ.,  concur. 


Tolbert,  et  al.  r.  Falkenberry. 

Bill  to  Redeem  Land  or  Hai-r  if  ^old  Free  From  Claims 
of  Respondents. 

(Decided  Jan.  30,  1906.    40  So.  Rep.  120) 

1.  JuHticvs  of  Peace:  Jutisdlctiofi ;  Enforcement  of  Mechanic's  Lien, 

— The  Jurisdiction  to  entertain  a  suit  for  the  enforcement  of 
a  nie<*hanic's  line  by  a  Justice  of  the  Peace  Is  purely  statutory. 

2.  Same;  Statutcft;  Conittniction.~^ei*t\on  2733  of  Code  of  1896  does 

not  confer  jurisdiction  on  Justices  of  the  Peace  to  render  judg- 
ment enforcing  a  mwhanlc's  Hen,  where  the  amount  of  same 
exceeds  fifty  dollars,  and  a  Judgment  rendered  by  a  Justice  of 
the  Peace  to  enforce  such  a  lien,  where  the  amount  involved 
exceeds  fifty  dollars,  is  a  nullity. 
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ApPEAii  from  Covington  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

Bill  by  Falkenberry  against  Tolbert,  et  al.,  to  redeem 
land  or  for  a  sale  of  same  free  from  encumbrance  on 
part  of  claims  of  respondents. 

The  facts  on  which  relief  is  sought,  the  allegations  of 
the  bill  and  the  questions  raised  on  demurrer  thereto  are 
sufficiently  stattni  in  the  opinion  of  the  court. 

Powell  &  Albritton,  and  C.  E.  Hamilton^  for  appel- 
lant.— The  right  to  establish  a  materialmans  lien  is  de- 
pendent upon  the  statute. — Globe  I.  R.  &  (•.  Co.  v.  That- 
ch^er.  87  Ala.  465.  The  allegations  of  the  bill  fail  to  show 
that  the  proceedings  were  had  as  recjuired  by  the  statute. 
— Sections  2727  and  2746.  The  bill  affirmatively  shows 
that  the  justice  of  the  peace  who  rendered  the  judgment 
fixing  the  lien  was  without  jurisdiction  to  do  so. — Sw. 
2742,  Code  1896. 

The  judgment  is  void  for  another  reason.  The  judg- 
ment entry  recites  that  it  is  the  opinion  of  the  court 
that  the  plaintiff  have  and  recover  of  the  defendant,  etc. 
— ThompHon  r.  Mmldo.i\  105  Ala.  426;  Richardson  r, 
Peaffler,  111  Ala.  478.  A  void  judgment  may  be  attacked 
collaterally. — 1  Black  on  Judgnic^nts,  Sec.  278. 

J.  J.  Payne  and  Riley  &  Wilkerson,  for  appellee. 
No  brief  came  to  the  Reporter. 

HARALSON,  J.— The  cimiplainant  lielow  J.  H,  Falk- 
enberry, appellee,  here,  bases  his  right  to  relief  upon  the 
grounds,  as  alleged,  that  he  furnished  to  the  defendant 
Stewart,  c(»itain  materials  for  the  erection  of  a  house 
upon  the  land,  for  which  he  claims  a  material-man's  lien, 
which,  by  procetnlings  set  out  in  the  bill,  he  attemptetd 
to  perfect.  He  alleges,  h(»  brought  suit  in  the  court  of  a 
justice  of  the  p<*a(*e,  upon  the  account  for  the  payment  of 
which  he  sought  to  have  declarcnl  a  lien  on  the  land  on 
which. the  hous<^  was  built  and  to  have  the  same  enforced ; 
that  he  recovered  a  judgment  in  said  court  of  the  justice 
of  the  peace  for  the  sum  of  Jpfi8.54  and  the  costs  of  suit, 
and  a  lien  was  declared  on  the  property  described,  and 
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the  same  was  condemned  to  sale  for  the  satisfaction  of 
said  judgment,  and  tliat  said  judgment  was  certified  to 
the  clerk  of  the  circuit  court,  who  entered  the  same  on 
the  executi(m  docket  of  said  court  and  issued  a  venditioni 
exponas  to  the  sheriff,  directing  him  to  sell  said  house 
and  lot  for  the  satisfaction  of  said  judgment  and  costs. 
It  appears,  that  the  sheriff,  obeying  this  writ,  proceeded 
regularly  to  s(»ll  the  property,  and  complainant  became 
the  purciiaser  thereof  for  |»88.81,  the  amount  of  said  judg- 
ment and  costs,  and  the  sheriff  executed  and  delivered 
to  him  a  deed  (*onveying  to  him  the  interest  of  said 
Stewart  in  said  property.  It  is  under  and  by  virtus  of 
this  conveyance*  that  the  complainant  derived  any  right 
or  title  to  the  i)i()])erty  in  question,  and  on  which  he 
l)ases  his  right  to  redcnmi  the  same,  or  to  have  it  sold  free 
from  the  claims  of  defendants  therein. 

The  defiMidants  demurrnl  to  the  bill  as  amended  on 
many  grounds,  among  them  being  the  one,  that  set  up  in 
substan(*e  that  J.  M.  Snead,  a  justice  of  the  peace  w^ho 
rendered  the  judgment  and  declared  a  material-man's 
lien  for  its  enforcement,  had  no  jurisdiction  to  render 
said  judgment,  and  establish  such  lien. 

The"  jurisdicticm  of  a  justice  of  the  peace  to  render  a 
judgment  <\m\  declare  a  lien  of  this  character  is  wholly  a 
creation  of  statute.  Fntil  the  passage  of  the  statute  em- 
bodied in  Section  2733  of  the  Code  of  1896,  a  justice  was 
withimt  any  jurisdiction  in  such  matters.  That  section 
provides  that  *'wh(»re  the  amount  involved  exceeds  fifty 
dollars,  actiims  for  the  enforcement  of  liens  under  this 
article  nmy  Ik^  brought  in  the  circuit  court,  or  court  hav 
ing  like  jurisdiction,  or  in  the  chancery  court  of  the  coun- 
ty in  which  the  property  is  situated,  and  w^hen  resort  is 
had  to  the  chanccTv  court,  no  special  ground  of  equita- 
ble jurisdiction  uchhI  be  alleged  or  proved.  In  all  other 
cases  actions  to  enforce  such  liens  shall  be  brought  be- 
fore justices  of  t\w  peace."  We  are  of  the  opinion,  that 
when  the  amcmnt  of  the  claim  excee<ls  fifty  dollars,  as 
in  this  case,  a  justice  of  the. peace  is  without  any  jurisdic- 
tion to  entertain  an  action  for  the  enforcement  of  a 
mechanic's  or  material  man's  lien,  and  to  render  a  judg- 
ment looking  to  the  enforcement  of  said  lien. 
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The  hill  was  Ruhject  to  the  demurrer  interposed  to  it, 
and  the  chancellor  erred  in  overruling  the  same  and  in 
not  dismissing?  the  bill  for  want  of  equity.  A  decree  will 
be  here  rendered  reversing  the  decree  below  sustaining 
the  demurrer  to  the  bill  and  dismissing  the  same  for 
want  of  equity. 

Reversed  and  rendered. 

Tyson,  Dowdell,  Simpson,  Anderson,  and  Dbnson, 
JJ.,  concur. 


Montgromery,  et  al.  v.  Ferryman  &  Co. 

Bill  to  Reform  a  Mortf/a/jc, 
(Decided  May  8th,  1906.    41  So.  Rep.  838.) 

1.  Insane  Persona;  Guardian;  Instructions  from  Court. — Where  the 

guardian  of  an  insane  person  executed  a  mortgage  on  the  prop- 
erty of  the  Insane  person  under  a  decree  of  the  chan(;ery  court, 
such  guardian  had  the  right  to  apply  to  such  court  for  in- 
structions and  authority  necessary  to  execute  the  trust,  as 
other  trustees. 

2.  Same;  Sale  of  Property  of  Ward;  Confirmation. — The    title    of 

the  property  of  the  ward  being  not  In  the  guardian,  but  in  the 
ward,  when  sold  under  a  decree  of  the  court,  the  court  becomes 
the  vendor,  and  until  confirmed  by  the  court  the  sale  Is  in- 
complete and  confers  no  rights  on  the  purchaser. 

3.  Same;  Mortgage  of  Ward's  Property;  Confirmation  hy  Court. — 

Where  a  decree  was  entered  by  the  court  authorizing  the 
mortgaging  of  the  ward's  property  but  the  property  to  be  mort- 
gaged was  not  designated  by  the  decree,  but  left  to  the  selec- 
tion of  the  guardian,  such  mortgage  is  void,  unless  the  making 
thereof  is  reported  to  and  confirmed  by  the  court. 

4.  Reformation  of  Instruments;  Validity. — The  mortgage  being  void. 

In  that  its  making  was  never  confirmed  by  the  court  granting 
the  right  to  execute  it,  it  could  not  be  made  the  basis  of  a  bill 
to  correct  mistakes  of  description  therein. 

Appeal  from  Jefferson  Chancerrv  Court. 
Heard  before  Hon.  A.  H.  Benners. 
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This  was  a  bill  filed  by  the  transferee  of  the  mortgage 
in  a  mortj^age  executed  by  guardian  for  a  non  compos, 
and  sought  to  reform  the  mortgage  so  as  to  make  it  con- 
vey the  property  intended  thereby  to  be  conveyed  orig- 
inally. The  allegations  of  the  bill  and  its  purpose  are 
sufficiently  stated  in  the  opinion.  The  bill  was  filed 
against  the  guardian  and  the  non  compos,  and  demurrers 
were  interposed  to  the  bill  by  the  guardian  ad  litem  of 
the  non  compos,  and  are  as  follows :  "There  is  no  equity 
in  said  bill.  (Complainant  is  not  the  equitable  owner  of 
said  lot  13,  block  9.  Want  of  jurisdiction  in  the  court  to 
render  the  decree  permitting  the  guardian  to  mortgage 
the  ward's  property.  The  execution  of  said  mortgage 
was  never  confirmed  or  approved  by  the  city  court  of 
Birmingham.  The  power  of  sale  contained  in  said  mort- 
gage was  given  without  authority  upon  the  part  of  said 
Strange  Uy  grant  the  same."  These  demurrers  were  over- 
ruled and  from  the  decree  the  guardian  ad  litem  prose- 
cutes this  appeal. 

(tBORGe  Hi'Dm.BSTON,  for  *  appellant. — A  court  of 
ecpiity  has  no  jurisdiction  to  order  the  sale  of  a  lunatic's 
land  for  the  payments  of  his  debts  in  the  absence  of  some 
alleged  special  equitable  ground. — Whetstone  t\  Whet- 
stone, 75  Ala.  495;  Williamson  r.  Ben-y,  8  How.  556; 
Losey  v.  Stanley,  147  N.  Y.  570. 

A  judicial  sale  is  not  complete  until  confirmed  and  a 
mortgage  made  under  a  decree  of  court  as  governed  by 
the  same  rule. — Haralson  r.  George,  56  Ala.  295;  Bland 
V.  Bmrie,  58  Ala.  152;  Hr  parte  Branch,  63  Ala.  388; 
Mutton  V,  Williams,  35  Ala.  503;  Phillips  v.  Benson,  82 
Ala.  500;  MeKaehin  r.  Warren.  92  Ala.  554;  17  A.  &  E. 
Ency.  of  Law,  p.  989. 

The  authority  to  execute  a  mortgage  merely  does  not 
authorize  tlie  insertion  of  a  power  of  sale  in  the  mort- 
gage.— (lark  r.  Royal  Panopticon,  4  Drew  26,  s.  c.  27 
L.  J.  Ch,  207;  Vapron  r.  Attlehorouqh  Bank,  11  Grav, 
492;  Piatt  r.  McClnre,  3  W(K)db.  &  M.  (U.  8.)  151.  A 
mortgage  executed  under  a  decree  of  c(mrt  cannot  be  re- 
formed.— Dial  r.  Ownbrel,  126  Ala.  151;  Stephensmi  v. 
Harris,  131  Ala.  471. 
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A  suit  to  reform  a  conveyance  for  mistake  cannot  be 
maintained  by  anyone  who  has  not  succeeded  to  all  of 
the  interest  of  the  original  grantee. — Tillis  v.  Smithy 
108  Ala.  264 ;  18  Ency.  of  P.  &  C.  p.  795. 

L.  C.  Dickey  and  James  A.  Mitchell^  for  appellee. — 
The  jurisdiction  of  equity  to  reform  and  correct  deeds, 
mortgages  rnd  other  instruments  is  well  established, 
and  extends  to  cases  where  parol  testimony  will  be  nec- 
essary to  show  the  mistake  in  question. — 2nd  Pomeroy 
Eq.  Jur.,  §§  866  and  1376.  Equity  will  even  reform  a 
mortgage  on  a  homestead  by  correcting  or  perfecting  the 
description  of  the  lands  conveyed, — Gardner  v,  MoorCy 
75  Ala.  394 ;  Withhigton  v.  Mason,  86  Ala.  345 ;  Parker 
t\  Parker,  88  Ala.  252.  Where  there  is  a  mistake  in  a  se- 
ries of  conveyances,  the  last  grantee  may  have  the  con- 
veyance corrected. — Tillis  v.  Smith,  108  Ala.  276.  Where 
lands  have  been  sold  under  a  power  in  the  mortgage  and 
the  fairness  of  the  sale  was  not  impugned  nor  sought  to 
be  set  aside,  the  court  may  confirm  the  sale. — McGhee 
t\  Lehman,  55  Ala.  316 ;  Dozier  v.  Mitchell,  lb.  511.  The 
purchaser  may  have  the  mortgage  reformed  after  fore- 
closure under  the  power  of  sale. — Greene  v,  Dickson, 
119  Ala.  346.  As  to  the  power  of  the  court  to  divest  title 
out  of  the  person  holding  the  same,  see  the  following: 
Stewart  i\  Stokes,  33  Ala.  498;  Wilson  v,  Jasper,  13  S. 
W.  Rep.  885.  The  court  of  equity  clearly  has  power  to 
order  a  sale  or  mortgage  of  real  estate  of  persons  of  un- 
sound mind.— 10  Ency.  P.  &  P.  p.  1235. 

TYSON,  J. — The  bill  in  this  cause  was  filed  to  reform 
a  mortgage  executed  by  the  guardian  of  a  non  compos 
mentis  under  the  decree  of  the  city  court  of  Birmingham 
in  equity.  The  decree  authorized  the  guardian  to  bor- 
row the  sum  of  $300  to  be  used  by  the  guardian  in  paying 
the  taxes  and  other  necessary  and  proper  expenses  of 
his  ward,  and  further  authorizing  him,  if  necessary,  to 
secure  the  payment  of  such  loan  by  the  execution  of  a 
mortgage  on  such  part  of  the  ward's  estate  as  should  be 
reasonable  security  for  the  payment  of  the  note  for  the 
sum  borrowed.  The  decree  further  provided  that  the 
cause  in  which  it  was  rendered  should  be  continued,  that 
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such  orders  and  decrees  might  be  made  therein  as  should 
seem  meet  and  proper.  No  other  orders  or  proceeding's 
were  had,  and  on  the  33th  day  of  November,  1893,  the 
city  court  of  Birmingham  rendered  a  decree  dismissing 
said  cause. 

It  appears  from  the  bill  that  W.  W.  Montgomery,  the 
non  compos,  owned  two  lots,  Nos.  13  and  14,  in  block  9, 
in  J.  W.  Montgomery's  addition  to  Wood  Lawn,  Ala.  On 
lot  13  there  were  some  improyements,  but  lot  14  was 
unimproyed,  and  was  worth  in  the  year  1892,  when  the 
mortgage  was  executed,  only  alwut  |25.  The  guardian 
borrowed  »^300  from  Mrs.  M.  E.  Jennings,  securing  the 
same  by  a  mortgage  to  her  conveying,  with  other  prop- 
erty, lot  14,  whereas  lot  13  was  intended.  The  suffic- 
iency of  the  averment  showing  the  mistake  is  not  ques- 
tioned. The  bill  further  avers  that  the  money  Imrrowed 
was  used  for  the  benefit  of  the  ward,  as  provided  in  the 
decree ;  that  a  mortgage  upon  lot  No.  13,  with  the  (Tther 
property  embraced  therein,  was  a  reasonable  security, 
and  not  more  than  a  reasonable  security,  for  the  loan, 
and  that  lot  No.  14,  and  said  other  property,  was  in  no 
sense  a  reasonable  security  therefor.  The  mortgage  as 
executed  was  duly  foreclosed,  the  mortgagee  buying 
in  the  property  at  the  foreclosure  sale;  the  mort- 
gagee going  into  possession  of  lot  No.  13  and  using  the 
same  as  her  own.  Thereafter  on  the  14th  day  of  Octo- 
ber, 1899,  Mrs.  Jennings  executed  a  deed  to  complainant 
to  lot  No.  14  for  the  sum  of  fSOO;  complainant  going  in- 
to possession  of  lot  No.  13  thereunder,  and  improving 
same  to  the  extent  of  |650.  R.  B.  Montgomery,  the  suc- 
ceeding guardian,  and  the  non  compos  mentis,  were  made 
parties  defendant ;  the  latter  demurring  to  the  bill  by  his 
guardian  ad  litem. 

The  guardian  of  the  non  compos,  who  executed  the 
mortgage  under  the  decree  of  the  city  court  of  Birming- 
ham in  equity,  had  the  same  right  to  apply  to  such  court 
for  instructions  and  authority  necessary  in  the  execu- 
tion of  his  trust  as  is  accorded  to  cAhev  trustees.  The 
title  ta  the  real  estate  of  the  ward  is  not  in  the  guardian, 
but  in  the  ward,  and  in  the  case  of  a  sale  thereof  under 
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a  decree  of  the  court  of  chancery  the  court  is  the  vendor. 
In  such  case  *'until  confirmed  by  the  court  it  is  not  com- 
plete and  confers  no  rights,-' — McEachxn  r.  ^Varren,  92 
Ala.  558,  9  South.  197.  This  is  true,  whether  the  sale 
is  public  or  private.  A  mortgage  of  the  ward's  property 
depends  for  its  efficacy  upon  the  transfer  of  title  and 
unless  the  property  to  be  mortgaged  is  described  in  the 
decree,  or  when  the  selection  of  the  |  property  is 
left  to  the  guardian,  unless  the  mortgage  is  confirmed 
by  the  court,  its  approval  is  in  no  way  manifested,  so 
as  to  make  the  mortgage  its  act.  In  such  case  the  mort- 
gage is  invalid  and  confers  no  rights,  even  if  the  prop- 
erty intended  to  lie  covered  is  corirectly  described  there- 
in. It  cannot,  therefore,  be  made  valid  by  means  of  mis- 
take in  such  a  description.  The  bill  shows  that  the  prop- 
erty of  the  non  compos  intended  to  be  mortgaged  was 
never  designated  by  a  decree  of  the  court ;  buf  the  se- 
lection thereof  was  left  to  the  guardian,  and  no  confirm- 
ation by  the  court  is  shown.  The  mortgage,  therefore, 
confers  no  rights,  and  cannot  be  made  the  basis  of  a  bill 
for  the  correction  of  a  mistake  therein.  In  short,  there 
is  lacking  that  essential  element  of  mutuality  between 
the  owner  of  the  proi)erty  or  any  one  authorized  to  bind 
him  and  the  mortgagee  upon  which  to  found  the  refor- 
mation or  correction. — HtepheiiHon  v.,  Harris,  131  Ala. 
470,  31  South.  445;  6  Pom.  Eq.  Jur.  §  675  et  seq. 

The  demurrer  interposed  to  the  ])ill  should  have  been 
sustained.  A  decree  will  be  here  entered,  reversing  the 
decree  appealed  from  and  sustaining  the  demurrer. 

Beversed  and  rendered. 

Weakley^  C.  J.,  and  Simpson  and  Anderson,  JJ., 
concur. 
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Hays  t\  Bouchelle. 

Bill  to   EstahUsh   Confused  or  Ohliterated  Boundary, 
(Decided  May  31st,  1906.    41  So.  Rep.  518.) 

1.  Boundaries;  Establishment;   Equitable  Jurisdiction. — ^The  juris- 

diction of  chancery  to  establish  disputed  boundaries  not  l>eing 
original  or  independent  a  court  of  chancery  will  not  undertake 
to  establish  obscured  or  confused  boundaries  in  the  absence  of 
some  equity  superinduced  by  the  acts  of  the  parties,  or  those 
through  whom  they  claim. 

2.  Bill;  Allegation;  Sufficiency, — A  bill  alleging  that  complainant 

purchased  of  respondent,  who  was  the  o\^^ler  of  Sections  20 
and  21,  Section  20,  and  received  a  deed  to  all  of  Section  20, 
name<i  township  and  range;  that  while  said  two  sections  be- 
longed to  respondent,  or  those  under  whom  she  claimed,  the 
boundary  line  between  the  sections  was  destroyed;  that  such 
destruction  was  caused  by  the  negligence  of  respondent,  or 
those  under  whom  she  claimed;  that  the  boundary  was  oblite- 
rated at  the  time  of  the  purchase,  which  fact  was  unknown  to 
complainant;  that  respondent  continues  to  own  Sec.  21;  that 
respondent,  at  the  time  of  the  sale,  did  not  point  out  the  boun- 
dary to  complainant,  and  refuses  to  do  so,  although  reques- 
ted; that  complainant  has  attempted  to  have  the  boundary 
marked  by  a  surveyor,  but  has  been  prevented  by  threats  of 
violence  from  respondent,  makes  a  case  for  equitable  Interfer- 
ence and  establishment  of  boundary,  respondent's  acts  being  a 
fraud  upon  complainant  , 

Appeal  from  Greene  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

This  was  a  bill  filed  by  E.  F.  Bouchelle  to  establish 
the  boundary  line  between  certain  lands  described  in  the 
bill.  C.  ().  Hayes  was  made  the  party  respondent  and 
demurred  to  the  bill,  and  from  a  decree  overruling  the 
demurrers  this  appeal  is  prosecuted.  The  facts  are  suf- 
ficiently stated  in  the  opinion  of  the  court. 

Mayfield  &  Yerner,  for  appellant. — The  jurisdiction 
of  chancery  to  establish  disputed  boundaries  is  not  an 
original  or  independent  jurisdiction  but  is  incidental 
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and  in  addition  to  the  disputed  or  confused  boundary, 
some  special  equitable  jjround  must  exist. — Htexrart  v. 
Coaltery  15  Am.  Dec.  745  and  note;  Ashurst  t\  McKen- 
zie,  92  Ala.  484;  yorrif^'s  Appeal,  64  Pa.  St.  275.  Ala- 
bama is  without  statutes  on  this  subject  and  the  pro- 
ceedings in  this  case  are  governed  by  common  law  rules. 
— ^Authorities  supra.  In  the  absence  of  special  equitable 
ground  courts  of  law  are  the  proper  tribunals  for  the 
establishment  of  disputed  boundaries. — Authorities  su- 
pra ;/u7feH  r.  Jensen,  37  Neb.  685;  Lriris  i\  Lewis,  4 
Ore.  177.  Mere  fraud  or  neglect  of  duty  on  the  part  of 
one  adjoining  land  owner  will  not  give  a  court  of  equity 
jurisdiction  to  establish  the  boundaries  unless  such 
fraud  or  negligent  act  violated  some  equitable  right  for 
which  a  remedy  in  equity  would  be  necessarv. — Pendry 
V.  Wright,  20  Fla.  828;  ^Daugetfe  r.  HnHe,  5  Fla.  215. 
Note  to  15  Am.  Dec.  745. 

Harwood  &  McKiNLEY,  for  appellee. — The  jurisdic- 
tion of  chancery  to  establish  disputed  boundaries  is  an- 
cient and  well  defined,  and  will  be  exercised  when  the 
obliteration  or  confusion  has  resulted  from  the  act  of 
the  defendant  in  fraud  of  the  complainant's  rights. — 
Ashurst  i\  McKenzie,  92  Ala.  484;  Guiee  r.  Barr,  130 
Ala.  570;  1  Storey's  Equity  Jr.  §§  619-621;  5  Cyc.  951. 
But  the  law  does  not  require  that  the  confusion  or  oblit- 
eration of  the  line  be  confined  to  the  defendant  alone — 
it  is  sufficient  if  it  l>e  caused  by  the  fraud  or  neglect  of 
"those  under  whom  she  claims." — Bispham's  Princ. 
Equity,  46;  JEfowr///  r.  Martin,  (N.  Car.)  34  Am.  Dec.  406. 

The  defendant,  by  prohibiting  the  running  and  locat- 
ing of  the  line  has  ratified  the  acts  of  those  who  did 
obliterate  it — and  by  secretly  marking  out  the  false  line 
and  taking  possession  of  and  claiming  all  the  land  east 
of  it  (a  part  of  which  l)elonged  to  the  complainant)  she 
has  herself  been  guilty  of  a.  fraud — in  other  words,  has 
fraudulently  chnfu-sed  the  boundary. — Guiee  r.  Barr, 
130  Ala.  ^l6\  Ashurst  r.  MeKenzie.  92  Ala.  484 ;  5  "Cyc." 
951;  George  r.  Thomas,  (Tex.)  67  Am.  Dec.  612;  Gunter 
v,  UUrich,  (Mich.)  33  Am.  Dec.  St.  Rep.  32;  Kennedy 
V,  Kennedy f  2  Ala.  593. 
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It  was  unnecessary  to  allege  that  the  location  of  the 
boundary  line  was  unknown  to  the  defendant. — G-uice 
i\  Barr,\S0  Ala.  570. 

It  was  not  only  proper,  but  necessary,  that  the  bill 
should  allege  that  the  respondent  was  in  possession  of 
some  part  of  the  complainant's  land. — Wake  v.  Cont/ersy 
1  Eden  331;  2  Lead.  Cas.  Eq.  318;  Ashiirst  r.  McKen- 
zie.  92  Ala.  484 

As  to  that  portion  of  section  20  of  which  the  respond- 
ent retained  possession,  after  the  sale  to  complainant — 
the  respondent  held  same  as  the  tenant  of  the  complain- 
ant, and  it  was  her  duty  to  preserve  the  boundaries. — 
S.  d  IV.  R.  R.  Co.  r.  Yancy,  101  Ala.  238;  note  to  t^teio- 
art  r.  CoaJtcr,  15  Am.  Dec.  751 ;  Affhton  v.  Lord  Exeter y 
6  Yes.  293;  1  Storey's  Eq.  Jur.,  §  620;  Attorney  Gen.  v. 
F/z/ZfT/o;/,  2  Yes.  &B.  263. 

DOWDELL,  J. — The  appeal  in  this  case  is  prosecuted 
from  the  decree  of  the  chancellor,  overruling  the  defend- 
ant's demurrer  to  the  complainant's  bill.  The  purpose 
of  the  bill  is  to  establish  the  boundary  of  the  land  in 
question,  which  the  bill  alleges  has  heen  obliterate<l  and 
become  confused.  In  an  elaborate  note  by  Mr.  Free- 
man to  the  case  of  t^uart's  Heirs  r.  Coaltcr,  reported  in 
15  Am.  Dec.  745,  where  many  cases  l^earing  on  the  sub- 
je<*t  are  cited,  the  e<]uitable  doctrine  in  regard  to  the  con- 
fusion of  l>oundaries  has  l)een  ably  reviewed  and  in  a 
most  exhaustive  manner,  and  from  this  review  of  the 
autliorities  the  doctrine  may  be  well  stated  as  follows : 
The  jurisdiction  of  chancery  to  establish  disputed  boun- 
daries of  land  is  ancient  and  well-defined;  but  it  is  not 
an  original  or  independent  jurisdiction  and  "it  is  ac- 
cordingly settled,  as  laid  down  in  the  princij^al  case, 
that  a  court  of  chancery  will  not  undertake  to  settle  ob- 
scured or  confused  boundaries  of  land  unless  some  equity 
is  superinduced  by  the  act  of  the  parties  or  of  thoise 
through  whom  they  claim."  See  authorities  cited  in 
note  on  page  746  of  the  above  case. 

According  to  the  averments  of  the  bill  in  the  case  at 
bar,  the  respondent,  being  the  owner  of  sections  20  ancl 
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21,  which  she  had  owned  and  been  in  possession  of  for 
30  years,  sold  and  conveyed  section  20  to  the  complain- 
ant, a  copy  of  w^hich  deed  is  attached  as  an  exhibit  to 
the  bill.  By  this  deed,  in  the  description  of  the  land  con- 
voyed, no  boundaries  are  given,  but  the  land  is  merely 
described  as  being  "all  of  section  20"  in  a  certain  town- 
ship and  range  in  Greene  county,  Ala.  The  bill  avers 
that  during  the  time  that  said  two  sections  of  land  be- 
lonjrfHl  to  the  respondent,  or  those  under  w^hom  she  de- 
rived her  title,  the  corners  and  boundary  line  between 
mi  sections  were  lost,  obliterated,  and  destroyed ;  that 
such  loss,  obliteration,  or  destruction  of  said  corners 
and  boundaries  were  caused  and  allowed  by  the  design, 
act  or  negligence  of  respondent,  or  of  those  under  whom 
she  claimed  said  lands;  that  said  corners  and  bounda- 
ries were  lost  and  obliterated  at  the  date  on  which  res- 
pondent sold  and  conveyed  said  land  to  complainant, 
but  that  the  complainant  was  then  ignorant  Qt  this  fact. 
The  bill  further  avers  that  the  respondent  has  been, 
since  the  sale  by  her  of  said  section  20  to  complainant, 
the  owner  of  said  section  21,  and  is  still  the  owner  there- 
of; that  the  respondent  did  not  at  the  date  of  said  sale 
point  out  to  complainant  the  corners  and  boundaries  of 
said  land  sold,  him,  and  has  not  since  that  date  done  so, 
although  complainant  has  requested  her  so  to  do.  The 
bill  further  shows,  by  its  averments,  that  the  complain- 
ant employed  the  county  surveyor  of  Greene  county  for 
the  purpose  of  locating  and  ascertaining  the  boundary 
line  between  section  20  and  21,  but  w^as  prohibited  by 
the  respondent,  through  her  agents,  by  threats  of  vio- 
lence, from  ascertaining  and  locating  the  corners  and 
boundary  line  between  said  sections  20  and  21. 

It  was  undoubtedly  the  duty  of  the  respondent  to  have 
put  the  complainant  in  possession  of  the  land,  w  hich  she 
had  sold  and  conveyed  to  him,  and  likewise  a  duty  to 
have  pointed  out  the  boundary  line  of  the  land  so  con- 
veyed, or  at  least  to  have  permitted  her  grantee  by  a 
proper  survey  of  the  land  so  conveyed  to  ascertain  the 
correct  boundary.  We  are  clearly  of  the* opinion  that, 
if  the  allegations  of  the  bill  are  true  as  to  the  acts  and 
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conduct  of  the  respondent,  when  taken  in  connection 
with  the  averments  as  to  the  obliteration  and  confusion 
of  the  boundary  line,  then  the  equity  of  the  bill  under 
the  authorities  is  put  beyond  all  question,  and  the  case 
is  one  that  calls  for  the  interposition  of  a  court  of  chan- 
cery. The  acts  and  conduct  of  the  respondent,  charged 
in  the  bill,  in  equity  amount  to  a  fraud  upon  the  rights 
of  the  complainant,  and  is  such  an  equity,  superinduced 
by  the  act  of  the  party,  as  gives  the  court  jurisdiction 
under  the  authorities  above  referred  to.  We  think  the 
doctrine  laid  down  in  our  own  case  of  Ashurst  t\  Mc- 
Kenzie,  92  Ala.  484,  9  South.  262,  and  Guice  v.  Barr^ 
130  Ala.  570,  30  South.  563,  are  authorities  in  support 
of  the  complainant's  bill.  Our  conclusion  Is  that  the 
chancellor  properly  overruled  the  demurrer,  and  his  de- 
cree will  be  here  affirmed. 
Affirmed. 

Weakley,  O.  J.,  and  Haralson  and  Denson^  JJ.,  con- 
cur. 


Reynolds,  et  al.  v.  Lawrence. 

BUI  to  Enforce  Vendor's  Lien  and  Enjoin  Waste. 

(Decided  April  10,  1906.    40  So.  Rep.  576.) 

Pleadings:  Bill;  Amendment;  Departure  from  Original  Cause. — 
Where  a  bill  was  filed  to  enforce  a  vendor's  lien,  describing 
the  land  by  half  and  quarter  sections,  and  a  copy  of  the  deed 
was  attached  and  made  a  part  of  the  bill,  describing  the  lands 
as  described  in  the  bill,  it  was  not  a  departure  from  the  orig- 
inal bill  to  permit  an  amendment  which  sought  to  explain  and 
make  clear  just  how  much  and  what  lands  were  sought  to  be 
conveyed  by  the  deed. 

Evidence;  Parol  Evidence;  Varying  Terms  of  Deed;  Patent  Am- 
higuity. — While  it  is  a  general  rule  that  patent  ambiguity  in 
the  face  of  a  deed  cannot  be  made  certain  by  parol  testimony, 
yet,  as  the  deed,  and  the  intention  of  the  parties  in  making 
it,  must  be  determined  by  the  court,  the  court  is  entitled  to 
all  the  circumstances  attending  the  parties  in  making     the 
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deed  to  enable  it  to  arrive  at  their  Intention ;  especially  when, 
as  in  this  case,  the  ambiguity  is  of  the  middle  class,  partak- 
ing of  the  nature  of  both  latent  and  patent  ambiguities. 

3.  Same;  Description  of  Property. — Where  a  deed  conveying  land 

described  it  as  north  half  and  northeast  fourth  of  northwest 
fourth  of  Section  29,  parol  evidence  was  admissible  to  show 
that  the  parties  intended  to  convey  north  half  of  northwest 
fourth  and  northeast  fourth  of  northwest  fourth  of  Section  29. 

4.  Deeds;  Construction;  Lands  Conveyed. — ^Where  the  deed  stated 

that  the  land  conveyed  contained  160  acres  and  described  it  as 
south  half  and  northeast  fourth  of  northwest  fourth.  Sec.  29, 
and  an  undivided  half  interest  in  southwest  fourth  of  south- 
west fourth.  Sec.  28,  and  south  half  of  southwest  fourth  of 
northwest  fourth.  Sec.  23,  and  the  amendment  alleges  that  it 
should  be  described  as  south  half  of  northwest  fourth,  north- 
east fourth  of  northwest  fourth,  Sec.  29;  south  half  of  south- 
west fourth  of  northwest  fourth,  Sec.  23,  and  half  interest  In 
southwest  fourth  of  southwest  fourth.  Sec.  28,  held,  that  to 
harmonize  the  recitals  of  the  deed  and  make  it  speak  the 
truth  In  its  averments,  that  construction  that  makes  the  de- 
scription and  the  given  number  of  acres  agree  should  beadoiv 
ted. 

5.  Waste;  Holder  of  Vendor's  Lien  Entitled  to  Have  it  Restrained. 

— ^A  vendor  with  a  lien  for  purchase  money  may  maintain  a 
suit  to  stop  waste  upon  the  land  pending  the  payment  of  the 
purchase  money. 

6.  Vendor's  Lien;  Enforcement;  Statute  of  Limitations. — ^The  statute 

of  limitations  of  ten  years  has  no  application  as  a  defejiseto 
an  action  to  enforce  a  vendor's  lieu. 

7.  Vendors  and  Purchasers;  Parties. — All  subpurchasers  of  parts  of 

a  tract  of  land  are  proper  parties  defendant  to  a  bill  to  en- 
force a  vendor's  lien  on  the  whole  tract. 

8.  Appeal;  Assignment  of  Error;  Sufficiency. — An    assignment    of 

error  that  the  court  erred  in  overruling  a  demurrer  to  the  bill 
and  denied  defendant's  motion  to  strike  parts  of  the  bill  Is 
too  general,  and  will  not  be  considered. 

9.  Same;  Discretion  of  Lou:er  Court;  Motion  to  Strike;  Rcvieiv. — 

Motion  to  strike  certain  parts  of  the  pleadings  Is  addressed  to 
the  sound  discretion  of  the  trial  court,  and  its  action  thereon 
will  not  be  reviewed  on  appeal. 


Appeal  from  Cherolvoe  Chancery  Court. 
Heard  before  ITox.  W.  W.  Whiteside. 
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Bill  by  James  R.  Lawrence  as  administrator  v.  John 
H.  Reynolds,  et  als.,  to  restrain  waste  by  cutting  timber 
npon  certain  lands  and  to  enforce  a  vendor's  lien  on  cer- 
tain lands  descrilK^d.  There  was  a  decree  for  complain- 
ant from  which  tliis  appeal  was  prosecuted.  The  facts 
are  sufficiently  stated  in  the  opinion  of  the  court. 

Bi'RXETT,  Hood  &  Murphree,  for  appellants. — There 
was  a  patent  ambiguity  in  the  description  of  some  of  the 
lands,  and  it  cannot  be  explained  by  parol  evidence. — 
Chambers  i\  Rirujstaff,  69  Ala.  140;  Gil  martin  v.  Woody 
76  Ala.  209.  Complainant  has  not  the  right  to  make  res- 
pondent produce  the  deed. — E,  T,  Va.  d-  Ga.  R.  R.  Co. 
i\  Z>«ris,  91  Ala.  620.  The  chancellor  should  have  dis- 
solved or  modified  the  injunction  which  prevented  the 
remoA'al  of  the  wood  already  cut. — Watson  r.  Hunter, 
6  Johnson's  Chanc.  159;  Myck  v.  Alleqer,  6  Barbour 
507 ;  9  Am.  Dec.  295 ;  10  A.  &  E.  Ency.  of  Law,  p.  821. 

Knox^  Acker  &  Blackmox,  for  appellee. — There  was 
no  such  ambiguity  in  the  description  of  the  laiids  as  lo 
cut  off  parol  evidence  to  explain  it. — (liamhcrs  r.  Ring- 
siaff,  69  Ala.  140;  Moodfj  v.  A.  G.  K.  R.  R.  Co,,  124  Ala. 
195;  Wehh  i\  Eh/ton  Land  Co.,  105  Ala.  4471;  76  Ala. 
209.  The  numl)er  of  acres  mentioned  in  the  deed  to- 
gether with  the  description  by  government  subdivisions 
shows  that  the  de<Hl  should  be  corrected. — W(X)lfe  v. 
Dt/er,  95  Mo.  545;  Davis  v.  Hess,  15  S.  W.  324.  There 
was  no  departure  in  the  amendment. — Fields  r.  Dren- 
nan  <fc  Co.,  115  Ala.  558;  Romanoff  Mininq  Co.  i\  Cam- 
eron, 137  Ala.  214;  Milner  v.  Stanford,  102  Ala.  277.  A 
vendor  out  of  possession  with  a  claim  constituting  a  lien 
upon  land  may  enjoin  a  waste  committed  thereon. — 
Moses  Brothers  v.  Johnson,  88  Ala.  517;  King  v.  Smithy 
2  Hare,  239;  Coker  r.  Whithxk,  64  Ala.  180.^  The  stat- 
ute of  limitations  of  ten  years  does  not  arise  in  this  case. 

SIMPSON,  J. — This  was  a  bill  to  enforce  a  vendor's 
lien  and  to  enjoin  the  cutting  of  timber  on  a  part  of  the 
land  originally  sold  by  Lawrence  to  the  land  company, 
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and  on  Avhioh  the  lien  is  claimed,  as  the  S.  1-2  and  N.  E. 
14  of  N.  W.  1-4,  Sec.  29,  T.  9,  R.  10  W. ;  also  the  S.  1-2 
of  S.  W.  1-4  of  X.  W.  1-4,  Sec.  23,  T.  9,  R.  10;  also  an  un- 
divided hald  interest  in  S.  W.  1-4  of  S.  W.  1-4,  Sec.  28, 
T.  9,  R.  10;  and  the  deed  attached  as  an  exhibit  gives 
the  same  description.  The  amendment  to  the  "bill  seeks 
to  explain  this  description  by  alleging  that  the  lands 
conveyed  were  the  S.  1-2  (of  the  N.  W.  1-4)  and  the  N.  E. 
1-4  of  N.  W.  1-4  of  said  section  29 ;  also  claims  that  an 
inspection  of  the  original  deed,  Avhich  is  in  the  posses- 
sion of  defendants,  will  make  the  matter  clear,  and  seeks 
to  require  defendants  to  produce  it.  The  amendments, 
seeking  to  make  clear  the  lands  intended  to  be  conveyed, 
did  not  constitute  a  departure  from  the  cause  of  action 
as  stated  in  the  original  bill. 

The  only  ambiguity  which  is  claimed  to  exist  is  from 
the  description  of  the  land  as  "the  S.  1-2  and  the  N.  E. 
1-4  of  N.  W.  1-4  of  Sec.  29,"  and  the  amendment  seeks  to 
make  it  clear  that  the  S.  1-2  referred  to  the  S.  1-2  of  N. 
W.  1-4  and  not  the  S.  1-2  of  the  section.  While  it  is  a 
correct  general  principle  of  law  that,  if  an  ambiguity  is 
patent  on  the  face  of  the  deed,  it  cannot  be  made  certain 
by  parol  proof  as  to  what  was  the  intention  of  the  par- 
ties, but  the  instrument  must  be  construed  by  the  court, 
yet  the  court  is  entitled  to  the  light  of  all  the  circum- 
stances surroundings  the  parties,  in  order  to  enable  it  to 
determine  the  property  intended  to  be  conveyed  by  the 
deed.  This  has.  been  called  an  intermediate  class,  par- 
taking of  the  nature  of  both  patent  and  latent  ambiguity ; 
and  this  court,  speaking  through  Justice  Stone,  has 
clearly  expressed  this  distinction,  in  a  case  where  lands 
were  descri]>ed  by  government  numbers,  yet  failed  to 
state  in  what  county  or  state  they  were  situated,  and 
proof  was  permitted  to  be  made  of  the  fact  that  the  party 
making  the  deed  was  living  in  a  certain  county  in  Ala- 
bama, on  lands  answering  to  said  description. — CAa?/?- 
bers  i\  Ringstaff,  69  Ala.  140.  See  also.  Moody  v,  A.  G. 
«./??/.,  124  Ala.  195,  26  South.  952;  Webb  r.  Elytoti 
Land  Co.,  105  Ala.  471,  18  South.  178. 

In  addition  to  the  above  principle,  which  admits  of 
proof  which  may  make  the  description  of  this  land  clear, 
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the  language  of  the  deed  itself  is  persuasive  to  show  that 
the  construction  given  to  it  as  set  out  in  the  amendment 
is  correct,  tc-wit,  the  deed,  as  alleged,  states  that  the 
land  conveyed  contains  160  acres.  To  construe  the  S. 
1-2  as  meaning  the  S.  1-2  of  the  section  would  include  a 
great  deail  more  land  than  that,  while  if  we  construe 
it  to  mean  the  S.  1-2  of  N.  W.  1-4  it  will  make  just  160 
acres,  if  the  undivided  half  interest  in  S.  W.  1-4  of  S.  W. 
1-4  of  section  28  be  considered  as  20  acres.  While  it  is 
true  that  it  is  not  technically  correct  to  say  that  a  person 
who  owns  an  undivided  half  interest  in  40  acres  owns  20 
acres,  yet  that  is  really  what  his  interest  amounts  to, 
and  for  the  purpose  of  harmoninzing  all  the  parts  of  the 
deed  it  is  proper  to  suppose  that  the  draftsman  so  under- 
stood \i.— Wolfe  V.  Dyer,  95  Mo.  545,  8  S.  W.  551;  Dans 
V.  Hess,  (Mo.  Sup.)  15  S.  W.  324. 

The  general  purpose  of  the  amendment  is  the  same 
as  that  of  the  original  bill,  and  there  is  no  such  variance, 
either  in  the  allegations  or  in  tlie  relief  sought,  as  would 
constitute  a  departure. 

There  is  no  merit  in  the  cause  of  demurrer  that  com- 
plainant had  an  adequate  remedy  at  law.  This  court 
has  recognized  the  equity  of  a  mortgagee,  or  a  vendor 
with  a  lien  for  purchase  money,  to  restrain  waste  in  sim- 
ilar cases. — Moses  r.  Johnson,  88  Ala.  517,  7  South.  146, 
16  Am.  St.  Rep.  58;  Coker  r,  Whitlock,  54  Ala.  180. 

The  statute  of  limitations  of  10  yeai's  has  no  applica- 
tion to  a  bill  for  the  enforcement  of  a  vendor's  lien. — 
Phillips  i\  Adams,  78  Ala.  225. 

There  is  no  merit  in  the  cause  of  demurrer  that  there 
w^as  a  misjoinder  of  parties,  as  all  subpurchasers  of  parts 
of  the  land  are  proper  parties  to  a  bill  to  enforce  the 
vendor's  lien  on  the  entire  tract. 

As  to  the  cause  of  demurrer  that  tlie  owners  of  N.  E. 
1-4  of  X.  W.  1-4  of  section  29  are  not  made  parties,  the 
original  bill  alleges  that  the  land  covered  by  the  deed  is 
owned  and  claimed  by  the  First  National  Bank  of  Rome, 
Ga.,  R.  T.  Dorsey,  and  John  H.  Reynolds,  and  they  are 
made  parties  to  the  bill.  In  the  amendment  to  the  third 
section  of  the  original  bill  it  alleges  that  Dorsey,  Van- 
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dyke,  and  Reynolds  became  purchasers  at  the  foreclosure 
sale,  and  that  Vandyke  sold  some  interest  in  said  lands 
to  said  First  National  Bank  of  Rome  and  B.  I.  Hughes, 
but  made  no  deed  to  them,  and  that  Vandyke  still  holds 
the  legal  title  to  some  interest  in  the  land.  Said  Van- 
dyke and  Hughes  are  also  made  parties  defendant.  So 
there  is  no  merit  in  this  assignment.  Whatever  part  was 
not  sold  by  Dorsey  and  Vandyke  remained  in  them. 

The  assignment  of  error  that  "the  court  erred  in  its 
said  decree  overruling  the  demurrer  of  respendents  and 
their  motion  to  strike  parts  of  said  bill  of  complaint"  is 
too  general.  The  demurrers  have  been  considered,  and 
the  motion  to  strike  is  addressed  to  the  sound  discretion 
of  the  court,  and  the  refusal  to  allow  it  is  not  revisable 
error,— Ashford  v.  Ashford,  136  Ala.  633,  34  South  10, 
96  Am.  St.  Rep.  82;  Davis  r.  L.  &  N.  K.  R.  Co.,  108  Ala. 
660, 18  South.  687. 

The  jud$>ment  of  the  court  is  affirmed. 

AVeakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 


Yarbrough,  et  aL  v.  Thornton. 

Bill  to  Restrain  Sale  of  Land  Under  Mortgage. 
(Decided  July  6th,  1906.    42  So.  Rep.  402.) 

1.  Equity;  Vendor  and  Purchaser;  Failure  of  Title;  Equitable  Re- 

lief.— Equity  Is  without  power  to  grant  relief  on  account  of  a 
defect  in  the  title,  where  the  land  is  sold  and  conveyed  with 
express  covenants  of  warranty,  unless  the  vendor  Is  insolvent; 
but  if  there  Is  a  fraud  or  failure  of  title  and  the  vendor  Is  in- 
solvent, equity  will  grant  relief  whether  the  purchaser  is  in 
possession  or  not. 

2.  Mortgages;  Foreclosure;  Sale;  Vacation. — At  the  time  of  the  sale 

of  a  large  tract  of  land,  It  was  agreed  in  writing  if  the  vendor 
had  no  sufficient  title  to  a  part  of  the  land,  the  price  should 
be  abated  as  to  this  land,  which  should  be  credited  on  the  inort- 
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gage  given  to  secure  the  purchase  price.  The  defendant,  to 
whom  the  mortgage  was  assigned,  had  full  knowledge  of  such 
agreement  before  the  assignment  of  the  mortgage  to  him.  There 
was  a  failure  of  title  as  to  102  acres  of  the  land.  Held,  com- 
plainant was  entitled  to  vacate  a  sale  of  the  land  under  the 
mortgage,  when  the  sale  was  made  at  the  time  when  there  was 
nothing  due  on  the  mortgage,  if  the  complainant  had  been 
credited  with  the  value  of  the  land  to  which  the  title  had 
failed. 

Ai»PEAi.  Irom  Elmore  Chancery  Court. 

Heard  before  Hox.  W.  W.  Whiteside. 

This  Avas  a  bill  filed  by  appellee  against  appellant 
Yarbr<  iitrh  and  others,  seekinf^  an  accounting,  and  to  rv- 
coup  value  of  a  certain  amount  of  land  for  which  there 
was  a  failure  of  title,  and  for  an  injunction  to  restrain 
a  sale  under  mortgage  of  certain  other  land,  and  to  pre- 
vent interference  by  the  mortgagee  with  the  labori^r^ 
and  tenants  of  the  mortgagor.  The  case  made  by  the  bill 
is  that  Mrs.  Thornton  purchased  of  one  Bingham  a  cer- 
.  tain  tract  of  land  situated  in  Elmore  county,  and  par- 
ticularly descril>ed  in  the  conveyance  which  is  attached 
to  the  original  bill  and  made  a  part  thereof,  for  the  sum 
of  119,000,  part  of  which,  to- wit,  $;8,000,  was  paid  by  con- 
veying to  them  certain  property  in  the  city  of  Montgom- 
ery, and  the  balance,  to-wit,  $11,000,  was  the  considera- 
tion for  a  mortgage  executed  by  Mrs.  Thornton  to  Bing- 
ham on  the  land  purchased  of  him,  which  mortgage  was 
also  made  an  exhibit  to  the  bill.  It  is- further  shown 
that  about  the  time  of  said  purchase,  and  as  a  part  of  the 
same  transaction,  said  mortgage  was  transferred  and 
assigned  to  Yarbrough,  who  has  l)een  since  and  is  now 
the  owner  of  the  same ;  that  at  the  time  of  said  purchase 
it  was  known,  understcxxl,  and  agreed  that  said  Bing- 
ham Avas  not  in  possession  of  a  certain  part  of  said  land 
which  is  particularly  described  in  the  bill,  but  that  the 
same  was  in  possession  of  certain  divers  named  parties, 
who  are  in  the  adverse  possession  thereof,  and  that,  in 
oi'der  to  protect  orator  against  any  loss  or  damage  she 
might  sustain  by  any  failure  in  the  title  or  possession  of 
said  strip  of  land,  Bingham  executed  to  her  a  paper 
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with  another  surety  holding  her  harmless  against  any 
loss  on  account  of  said  strip.  It  is  averred  that,  when 
said  mortgage  was  transferred  and  assigned  to  said  Yar- 
brough,  it  was  then  and  there  underetood  and  agi'eed 
that,  if  there  should  l>e  any  failure  as  to  the  title  or  pos- 
session of  said  102  acres  of  land,  the  value  thereof  should 
be  deducted  from  the  debt  seciired  by  said  mortgage, 
and  that  said  Yarbrough  at  and  before  the  assignment 
of  said  mortgage  to  him,  has  full  knowledge  of  all  the 
facts  concerning  said  strip  of  land,  and  the  agreement 
in  reference  to  the  deduction  to  be  made  therefrom.  It  is 
further  averred  that,  although  said  strip  of  102  acres  of 
land  is  included  in  the  deed  made  to  her  by  said  Bingham 
she  has  never  been  able  to  obtain  possession  of  the  same, 
and  she  has  been  deprived  of  the  use  and  occupation, 
rents  incomes,  and  profits  therefrom,  and  that  there  has 
been  an  entire  failure  to  procure  her  the  title  and  pos- 
session of  said  102  acres;  that  she  has  often  demanded 
of  said  Bingham  and  Yarbrough  that  the  title  to  the 
same  be  fixed,  and  that  she  l>e  placed  in  possession  of  the 
said  strip  of  land,  but  they  have  failed  or  refused  to  do 
so;  that  the  value  of  said  land,  together  with  the  use 
and  occupation  thereof  in  rents  and  profits,  amount  to  a 
large  sum,  to  wit,  2,000  or  more,  and  this  amount  should 
be  deducted  from  the  said  mortgage.  It  is  further  averr- 
ed that  according  to  the  terms  of  said  mortgage  there 
were  given  by  her  10  interest  notes,  each  for  the  sum  of 
$330,  payable  on  the  1st  day  of  February  and  the  1st 
day  of  August  of  each  year,  and  she  was  to  pay  the  taxes, 
etc.,  on  said  property,  and  in  the  event  she  failed  to  pay 
the  taxes  the  mortgagee  could  pay  the  same  and  they 
would  become  a  part  and  parcel  of  the  mortgage  indebt- 
edness. It  is  alleged  that  the  interest  notes  have  all  been 
paid,  except  the  one  which  was  due  August  1,  1904 ;  that 
the  taxes  have  all  been  paid  by  her,  but  that  Yarbrough 
claims  to  have  paid  $100  taxes  for  the  year  1903,  but  that 
if  he  did  so,  it  was  under  an  arrangement  made  by  her 
husband  and  Yarbrough,  outside  of  and  independent  of 
the  terms  of  said  mortgage,  and  without  her  knowledge. 
It  is  further  alleged  that  Yarbrough  has  declared  the  in- 
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terest  due  August  1,  1904,  to  be  forfeited,  and  the  taxes 
on  the  place  not  paid,  and  has  advertised  all  the  lands 
to  be  sold  under  the  terms  of  said  .mortgage  for  said  in- 
est,  taxes,  mortgage  debt,  and  expenses.  It  is  also  alleg- 
ed that  there  is  a  large  amount  of  growing  crops  on  said 
land,  some  of  which  are  matured  and  need  gathering,  and 
that  there  are  tenants  on  the  place  to  gather  the  same,  but 
that  Yarbrough  is  interfering  with  them  by  sending  his 
agents  on  the  premises  and  giving  notice  to  said  laborers 
and  tenants  not  to  gather  said  crop  and  turn  it  over  to 
her,  and  has  greatly  disorganized  said  labor  and  retard- 
ed the  gathering  of  said  crops,  which  are  alleged  to  be 
worth  ♦lOjOOO,  to  the  great  damage  of  orator  in  the  sum 
of  f  5,000.  It  is  alleged  that  the  property  conveyed  by 
the  mortgage  is  easily  worth  ^20,000,  and  amply  suffi- 
cient to  pay  all  of  the  debt  due  Yarbrough,  and  that  he 
is  in  no  danger  of  loss  on  account  of  deterioration.  Ora- 
tor also  offers  to  submit  herself  to  the  orders  and  de- 
crees of  th(»  court,  and  to  do  and  perform  whatever  may 
be  required  of  her.  The  bill  was  afterwards  amended  by 
striking  out  certain  parties  defendant,  and  by  adding 
that,  at  the  time  of  the  conveyance  by  Bingham  to  ora- 
tor, Bingham  had  no  title  or  right  whatever  to  the  103 
acres  in  the  strip  of  land  above  descril)ed,  and  had  no 
title  whatever  to  another  50  acres  of  land  which  he  at- 
tempted to  convey  to  orator  by  his  said  deed,  and  which 
piece  of  land  is  particularly  clescril)ed  in  the  bill ;  that 
he  had  no  right  to  sell  and  convey  the  same  to  oratrix, 
and  oratrix  has  never  had  possession  of  said  two  pieces 
of  land,  and  that  the  value  of  the  said  two  pieces  of  land 
was,  relatively  to  the  whole  tract  $2,000,  and  tlie  amount 
of  purchase  money  paid  and  agreed  to  be  paid  therefor 
was  $2,000:  that  the  said  two  pieces  of  land,  at  the  date 
of  said  conveyance  to  oratrix,  belonged  to  third  persons; 
that  the  covenants  of  seisin,  warranty,  and  of  the  right 
to  sell  and  convey  said  two  pieces  of  land  to  oratrix  were 
broken  at  and  l)efore  the  defendant  Yarbrough  acquired 
s^id  mortgage  and  mortgage  debt  from  Bfogham,  and 
said  Yarbrough  took  said  assignment  with  actual  or  con- 
structitve  notice  of  oratrix's  right  to  have  her  damages 
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arising  from  the  said  broken  covenants  on  the  part  of 
said  Bingham  credited  upon  her  mortgage  debt,  and  she 
avers  that  her  said  damages  exceed  the  sum  of  |2,000, 
and  that,  giving  her  credit  therefor,  then  there  was  noth- 
ing due  on  her^  said  mortgage  debt  to  said  Yarbrough 
from  the  date  of  his  purchase  of  the  same  to  this  time, 
and  that,  notwithstanding  this,  said  Yarbrough  pro- 
ceeded to  i^ell  out  oratrix's  property  under  said  mort- 
gage and  bid  in  the  samCj  or  had  it  done,  and  demanded 
possession  of  the  premises,  and  that  oratrix  delivered 
the  possession ;  and  since  the  said  pretended  sale  he  has 
been  in  possession  in  fact  as  the  mortgagee,  accountable 
for  rents  and  receiving  the  rents  and  profits  of  said  prem- 
ises, which  oratrix  avers  have  been  worth  the  sum  of 
12,000,  for  all  of  which  said  Yarbrough  is  accountable 
to  oratrix  as  a  credit  upon  her  said  mortgage  debt. 

After  answering  the  original  bill  in  detail,  the  defen- 
dant interposed  certain  grounds  of  demurrer  thereto: 
"  ( 1 )  Because  there  is  no  allegatiton  in  sljxj  paragraph  of 
said  bill  showing  that  Bingham  did  not  have  a  good  title 
to  the  102  acres  of  land  alleged  to  have  been  in  the  pos- 
session of  other  persons.  (2)  Said  bill  shows  on  its  face 
that  complainant  was  aware,  at  the  time  she  purchased 
said  lands  from  Bingham,  that  said  Bingham  was  not  in 
possession  of  the  102  acres  described  in  the  third  para- 
graph of  said  bill,  and  took  the  necessary  steps  to  pro- 
tect herself,  requiring  from  the  said  Bingham  a  bond, 
with  surety,  against  all  loss  or  damage  to  her.  (3)  By 
accepting  a  bond  of  surety  complainant  waived  any  right 
she  might  have  had  against  Bingham  for  an  abatement 
of  the  purchase  price  by  accepting  said  bond.  (4)  It  ap- 
peared that  none  of  the  facts  in  reference  to  the  adverse 
possession  of  the  102  acres  of  land  mentioned  in  the  third 
paragraph  of  said  bill  was  concealed  or  kept  secret  from 
said  complainant.  (5)  Complainant  has  a  complete  and 
adequate  remedy  at  law."  The  defendant  assigns  the 
same  grounds  of  demurrer,  above  assigned  to  the  whole 
bill,  separately  and  severally  to  the  third  and  fourth  par- 
agraphs  thereof;  and  defendant  demurs  to  the  sixth  para- 
graph of  said  bill  as  follows :    "It  plainly  appears  that 
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Yarbrough  had  a  legal  right,  if  he  saw  fit,  to  take  pos- 
session oif  the  lands  eonveyed  bv  the  mortgage  together 
with  any  crops  thereon.  ( 2 )  The  sixth  and  seventh  par- 
agraphs fall  to  show  that  the  facts  alleged  in  any  way 
contributed  to  complainant's  default  in  the  payment  of 
said  mortgage  or  furnished  any  excuse  therefor."  To  the 
eighth  paragraph  the  defendant  demurs  on  the  following 
grounds :  "  ( 1 )  Because  it  is  not  sufficient  as  an  offer  to 
do  equity.  (2)  Said  paragraph  fails  to  offer  to  pay  the 
amount  due  on  said  mortgage,  and  fails  to  allege  any 
inclination  or  ability  to  pay  the  same."  To  the  ninth 
paragraph  on  the  following  grounds :  "No  facts  are 
therein  alleged.  The  same  is  a  mere  conclusion  of  the 
pleader."  There  was  also  motion  to  dismiss  for  want  of 
equity,  and  motion  to  dissolve  the  injunction.  The  chan- 
cellor overruled  the  motion  to  dismiss ;  also  overruled  the 
demurrers.    From  this  ruling  this  appeal  is  taken. 

BusHTOx  &  Coleman,  for  appellant.  Admitting  that 
Yarbrough  stepped  into  Bingham's  shoes  and  is  in  the 
same  position  that  Bingham  would  have  been,  there  is 
still  no  equity  in  the  bill  in  the  absence  of  an  averment 
of  some  special  ground  for  equitable  interposition,  such 
as  that  the  mortgagee  was  insolvent  or  a  nonresident. — 
Gafford  v,  Proskauei%  59  Ala.  266.  If  it  becomes  neces- 
sary for  the  mortgagor  to  resort  to  equity  on  the  grounds 
that  he  has  a  proper  set  off  against  the  mortgagee  or 
against  the  mortgage  debt,  he  must  show  some  other 
fact  than  the  mere  existence  of  such  a  demand. — T,  C.  & 
D,  R,  R,  Co,  V.  Rhodes,  8  Ala.  206;  Cme  v.  Wehb,  22  Ala. 
583 ;  Knight  v.  Drain,  77  Ala.  373. 

GuNTER  &  GiJNTER,  and  J.  A.  Holmes,  for  appellee.  It 
is  a  plain  principle  that  the  mortgagor  would  have  no 
right  at  common  law  to  insist  that  his  claim  against  the 
mortgagee  should  be  credited  on  the  mortgagee's  claim 
against  him,  unless  he  could  show  that  the  mortgagee  was 
insolvent  and  that  a  proceeding  against  him  at  law  would 
be  unavailing  to  secure  the  payment  of  his  debt,  in  which 
case,  his  right  could  be  made  available  in  a  court  of  equi- 
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tj, — Tate  v.  Evans y  54  Ala.  16;  Dade  v.  Irwin,  2nd  How. 
S83;  Elliott  i\  Sibley y  101  Ala.  344;  Gafford  v.  Pros- 
kaiLer,  59  Ala.  264 ;  Knight  v.  Drain,  77  Ala.  373.  In  this 
case  the  complainant  does  not  set  up  a  counter  claim  or 
set  off  but  his  allegations  are  that  he  does  not  owe  the 
respondent  as  much  as  is  claimed  by  reason  of  a  total 
or  partial  failure  of  the  consideration  of  the  contract 
which  the  respondent  is  seeking  to  enforce  in  another  fo- 
rum, and  that  failing  in  whole  or  in  part,  complainant's 
obligation  to  respondent  is  lessened  to  the  same  extent. — 
Grisham-  v,  Bodman,  111  Ala.  194;  Pitts  v.  Poidedge.  56 
Ala.  147.  And  this  right  is  derired  from  the  common 
law  without  regard  to  any  statute.  In  this  case  as  to  the 
particular  land  for  the  value  of  which  credit  is  sought, 
complainant's  make  a  case  of  eviction,  and  hence,  are  not 
within  the  rule  of  the  party  in  possession  under  a  deed 
with  covenants  of  warranty.  The  fact  that  the  mortga- 
gor had  the  right  not  to  have  the  debt  matured  and  his 
estate  sold  on  account  of  the  default  not  in  fact  existing 
is  a  substantial  and  plain  equitable  right. — Sec.  638,  1, 
Code  1896;  ^yatsrm  r.  Sntherland,  5  Wall.  79;  Janney  v, 
BueUy  55  Ala.  409 ;  1  Pomeroi/,  Eq.  Sec.  131,  132  and  297. 
There  cannot  be  said  to  be  any  waiver  of  this  natural 
equity  to  an  abatement  of  the  claim  against  the  pur- 
chaser for  default  on  the  part  of  the  vendor  when  part  of 
the  property  has  not  been  delivered  and  cannot  be  de- 
livered, because  of  the  making  of  the  deed  with  full  war- 
ranties and  the  giving  of  the  notes  and  mortgages  to  se- 
cure the  same. — Hardigree  r.  Mitchum,  51  Ala.  151; 
Pitts  V.  Powledgr,  supra:  Smith  v,  Pettus,  1  S.  &  P.  107; 
Allen  V,  Booker,  2  Stew.  21;  Chxcaqo  et  als,  v,  Fosdick, 
106  U.  S.  47;  Dot/le  v.  Hord,  4  S.  W.  241.  The  proposi- 
tions of  law  relied  upon  are  clearly  stated  in  the  author- 
ities last  above  cited,  and  in  the  folloAving  cases: — Sid- 
fwg  L.  &  C.  Co.  r.  M.  (\  &  F.  L.  Co.  138  Ala.  185;  James 
V.  R.  R.  Co,,  6  Wall.  755.  It  is  a  gross  fraud  to  sell  under 
the  power  when  nothing  is  due. 

ANDERSON,  J. — "When  land  is  sold  and  conveyed 
with  express  covenants  of  warranty  as  to  title,  equity  is 
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without  power  to  grant  relief  on  account  of  a  defect  in 
title,  unless  the  vendor  is  insolvent. — CuUum  v.  Braneh 
Bank,  4  Ala.  21,  37  Am.  Dec.  725;  2  Brick.  Dig.  513,  § 
102;  Lett  i\  Broirn,  56  Ala.  550;  t^trong  t\  Waddell,  56 
Ala.  471;  Hughes  v.  Hatehett.  55  Ala.  539.  If  there  be 
fraud  or  failui'e  of  title,  and  the  vendor  is  insolvent,  equi- 
ty will  interpose  and  grant  what  relief  it  can,  whether 
the  purchasaer  has  a  deed  and  is  in  possession  or  not. — 
Yonnge  v.  Mahson,  20  Ala.  137;  Walton  v.  Banham,  24 
Ala.  513;  Keeh/  i\  Allen,  34  Ala.  663."  Parker  t\  Parker, 
93  Ala.  80,  9  South.  426.  In  the  case  of  McLemore  v. 
Mabson,  afipra,  the  court  held  that  the  respondent's  claim 
was  not  available  without  an  averment  and  proof  of  the 
insolvency  of  the  vendor.  The  statement  of  facts  does 
not  negative  the  possession  of  the  defendant;  but  in  the 
case  of  Magee  v.  McMillan,  30  Ala.  420,  wherein  the  Mc- 
Lemore  Vase,  supra,  is  discussed,  it  appears  that  insol- 
vency of  the  vendor  is  essential  to  the  vendee's  relief 
when  there  has  been  no  eviction,  but  is  not  a  fact  neces- 
sary to  be  averred  when  the  vendee  never  went  into  the 
possession  of  the  land  or  had  l)een  evicted  before  asking 
the  relief,  in  case  he  had  been  let  into  possession.  In  the 
case  of  Dykes  v.  Bottoms,  101  Ala.  390,  13  South.  582, 
the  complainant  filed  a  bill  to  enforce  a  vendor's  lien,  and 
the  respondent  was  permitted  to  abate  the  purchase 
money  to  the  extent  of  the  value  of  five  acres  of  land  con- 
veyed to  him,  but  which  the  vendor  never  owned  and  the 
possession  of  which  was  never  acquired  by  the  vendee, 
notwithstanding  there  was  no  averment  or  proof  of  the 
insolvency  of  the  vendor.  The  case  of  Gaffard  v.  Pros 
kauer,  59  Ala.  264,  holds  that  a  mortgagor  cannot  be 
permitted  to  resort  to  a  court  of  equity  upon  the  sole 
ground  that  he  has  a  proper  set-oflf  against  the  mortgage, 
but  he  must  show  some  other  fact  that  would  entitle  him 
to  e<iuitable  relief. 

The  bill  in  the  case  at  bar,  as  amended,  seeks  to  va* 
cate  or  cancel  a  sale  made  under  the  mortgage,  upon  the 
theory  that  it  was  fraudulently  made,  as  the  debt  was  not 
due,  because  there  was  no  default  as  to  the  installment 
in  that  the  value  of  the  102  acres  should  be  applied  in  ex- 
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tinguishment  of  said  sum,  and  that  it  was  agreed  and  un- 
derstood between  them  that  the  value  of  the  102  acres 
should  be  applied  as  a  credit  on  the  mortgage  debt.  The 
chancellor  did  not  err  in  overruling  the  motion  to  dismiss 
the  bill  for  want  of  equity.  The  bill  avers  that,  when 
the  mortgage  was  transferred  to  Yarbrough,  it  was  then 
and  there  understood  and  agreed,  etc.,  and  that  the  said 
Yarbrough,  at  and  before  the  assignment  of  said  mort- 
gage, had  full  Ivnowledge  of  the  facts.  The  bill  suflfi- 
ciently  avers  an  agreement  between  complainant  and 
Bingham  with  the  full  knowledge  of  the  assignee,  Yar- 
brough. Nor  does  the  bill  show  that  this  agreement,  if 
made,  was  merged  into  the  bond. 

The  decree  of  the  chancellor  is  affirmed. 

Weakley,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  concur. 


McGraugh  i\  Deposit  Bank  of 
Frankfort. 

Bill  hy  Judgment  Creditor  to  Redeem  From  Sale  Under 

Foreclosure. 

(Decided   April   20,   1906.     40   So.   Rep.   984. 

1.  Jnrgment  Creditor;  RaJcmption   from  Foreclosure  under  Mort- 

gage.— Where  a  judgment  creditor  purchased  at  sale  by  Reg- 
ister (which  sale  was  never  confirmed)  debtor's  statu toT-y 
right  to  redeem  from  foreclosure  under  mortgage,  the  purcha.«e 
did  not  operate  as  a  satisfaction  of  the  decree,  and  did  not 
destroy  the  judgment  creclitor's  right  to  redeem. 

2.  Execution;  Sale;  Deed  to  PM/c7ia«e/'.— Section     2917,     Code     of 

1896,  relating  to  the  execution  of  deeds  to  purchasers  at  Judi- 
cial sales,  applies  only  to  sales  made  by  the  sheriflP. 

Appeal  from  Lowndes  Chancery  Court. 
Heard  before  Hon.  W.  L.  Parks. 

The  bill  in  this  case  was  filed  bv  the  appellee,  the  De- 
posit Bank  of  Frankfort,  a  corporation  of  the  state  of 
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Kentucky,  against  the  appellant,  W.  P.  McGaugh.  On 
the  18th  of  August,  1898,  the  complainant,  which  will  be 
referred  to  as  the  "Bank,"  obtained  a  judgment  in  the 
circuit  court  of  Lowndes  county  for  |1,068.21  against  A. 
E.  Caffee,  besides  costs  of  suit.  After  said  judgment  was 
obtained  the  bank  filed  its  bill  in  the  chancery  court  of 
Lowndes  for  the  purpose  of  having  declared  fraudulent 
and  void  certain  conveyances  by  A.  E.  Caffee  to  his  wife, 
Annie  E.  Caffee,  of  land  lying  in  Lowndes  county,  con- 
taining 1,536  acres,  and  a  certain  described  tract  of  land 
lying  and  being  in  Perry  county,  Ala.,  referred  to  as  the 
"Graham  Place/-  This  case,  having  been  decided  ad- 
versely to  the  bank  in  said  chancery  court,  was  appealed 
by  it  to  the  Supreme  Court  of  the  state,  and  on  the  15th 
of  December,  1902,  a  decree  was  rendered  by  the  Supreme 
Court  reversing  the  decree  of  the  said  chancery  court, 
and  decreeing  that  said  conveyance  by  said  Caffee  to  his 
wife  was  fraudulent  and  void  against  his  creditors,  and 
also  decreeing  that  said  lands  be  sold  for  the  satisfaction 
of  the  bank's  judgment  against  said  A.  E.  Caffee,  which 
was  ascertained  to  be,  at  the  time,  the  sum  of  |1,462.16. 
It  is  averred  that  on,  to  wit,  the  26th  of  Aprli,  1895,  said 
A.  E.  Caft'ee,  together  with  his  said  wife,  executed  to 
J.  L.  Hinson  a  mortgage  to  secure  the  payment  of  $475 
due  on  November  1, 1905,  with  interest  from  date  on  the 
said  lands  in  Lowndes  county,  which  Caffee  had  conveyed 
to  his  wife,  and  which  conveyance  had  been  declared 
fraudulent  and  void  as  to  his  creditors ;  that  said  Hinson 
died,  and  his  estate  was  removed  into  the  chancery  court 
of  said  county  of  Lowndes  for  settlement,  and  one  J.  D. 
Reese  was  appointed  by  said  court  receiver  of  his  es- 
tate, and  as  such  receiver,  in  pursuance  of  the  power  of 
sale  in  said  mortgage,  the  said  Keese  proceeded  to  fore- 
close said  mortgage  by  a  sale  of  the  property  therein  de- 
scrilKHl  on  April  8, 1901,  at  which  sale  the  defendant,  W. 
P.  ^IcGaugh,  became  the  purchaser  at  and  for  the  sum 
.^512.18,  and  the  said  Reese,  as  such  receiver,  on  April 
29,  IftOl,  executed  and  delivered  to  said  McGaugh  a 
deed  conveying  to  him  all  the  right,  title,  and  interest 
of  the  said  J.  L.  Hinson  at  the  time  of  his  death  in  and 
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to  said  real  estate,  which  deed  was  duly  recorded  in  th(? 
Lowndes  county  probate  office  on  the  day  of  its  execu- 
tion^ and  the  purchaser  was  put  in  possession  of  the 
property.  It  is  further  averred  that  on  the  18th  day  of 
March,  1902,  the  bank,  through  its  attorney,  offered  to 
redeem  said  land  from  said  McGaugh  in  a  manner  as 
required  by  statute  in  such  cases,  and  tendered  him  a 
deed  to  sign  conveying  to  the  bank  all  the  right,  title, 
and  interest  held  and  acquired  by  him  at  said  sale  in 
the  foreclosure  of  said  mortgage.  It  is  not  averred  in 
the  bill  that  the  lands  ordered  'by  the  supreme  court 
to  be  sold  in  satisfaction  of  the  decree  rendered  in  the 
cause  had  ever  been  sold  bj'  the  register  of  the  court, 
as  he  was  directed  to  do,  nor  is  there  anything  averred 
touching  the  execution  of  said  decree.  The  bank  sub- 
mits itself  to  the  jurisdiction  of  the  court  and  offers 
to  pay  whatever  amount  it  may  ascertain  to  be  due 
said  McGaugh  for  the  purpose  of  redeeming  said  land 
from  him. 

The  defendant  filed  a  plea  to  said  bill  of  complaint 
in  which,  after  stating  the  facts  above  set  out,  it  is 
averred  "that  after  the  said  Hinson  mortgage  sale  the 
only  interest  w^hich  remained  in  said  A.  E.  Caffee  and 
his  wife,  Annie  E.  Caffee,  in  said  mortgaged  land  was 
the  right  under  the  statute  to  redeem  said  land  within 
two  years  after  said  8th  day  of  April,  1901 ;  that  after 
the  rendition  of  said  decree  in  the  supreme  court  of 
Alabama  in  the  said  bill  of  complaint  mentioned,  the 
register  in  chancery  for  said  county,  after  due  and 
proper  advertising  in  accordance  witli  law,  offered  for 
sale  at  public  outcry  for  cash  *  *  *  on  February  23, 
1903,  the  interest  of  said  Caffee  and  wife  in  the  lands 
mentioned  in  the  decree  of  the  supreme  court;  ♦  ♦  ♦ 
that  after  applying  thereto  the  sum  realized  from  the 
sale  of  the  lands  situated  in  Perry  county  there  re- 
mains due  to  complainant  on  said  decree  rendered  by 
the  supreme  court  of  Alabama  the  sum  of  |1,488.78,  in- 
cluding costs,  ♦  ♦  ♦  and  complainant  herein  became  the 
purchaser  of  the  interest  of  said  Caffee  and  wife  in  the 
lands  situated  in  the  county  of  Lowndes  at    and    for 
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XV         .  V  .  ii»i>  atul  in  order  to  pay  said  bid  the  com- 

.    .     sv  ..     i*  I  ho  rt^ofister  the  sum  of  |111.22,  the 

\  \     .,      to   dirtViviice   l>etween    its    said    bid   of 

X       »'    »  I*:   '  K*  auumut    due  on    said    decree,    namely, 

V  .  XN  N  t 'vl  Hu'^  register  executed  and  delivered,  and 

\  v..."\i  »uuu  accepted  the  deed,  a  copy  of  which  is 
K.v.  •  .i  sUht^K  marked  ^Exhibit  A,'  and  made  a  part 
^^  vvx\  W  hcrefore  the  defendant  says  that,  at  the  time 
.  »o  v^tU^iitNl  offer  by  the  complainant  to  redeem  said 
\.  vv  n>>ui  the  defendant  the  said  judgment  and  decree 
o'  t>.»^  ^HMuphiinant  upon  which  the  complainant  bases 
v>x  rtiihl  to  redeem  said  lands  from  the  defendant  had 
N>^^n  fully  paid  and  satisfied  by  the  purchase  by  com- 
jUaiunnt,  at  the  sale  aforesaid,  of  the  interest  of  said 
mrtW  and  wife  in  the  lands,  and  the  complainant  at 
the  time  of  said  offer  to  redeem  had  not,  for  the  reason 
aforesaid,  any  right  to  redeem  said  land  from  the  de- 
f(Mulant,  and  has  not,  since  said  offer  to  redeem,  ac- 
(]uired  any  such  right."  It  is  not  averred  in  the  plea 
that  said  sale  was  ever  reported  to  and  confirmed  by 
the  chancery  court.  After  an  att'irmance  by  the  su- 
preme court* and  before  the  case  was  set  down  on  its 
merits  for  trial  in  the  court  below,  the  respondent,  ap- 
pellant here,  amended  his  plea  by  adding  thereto: 
*'That  subsequent  to  the  said  purchase  by  complainant 
herein,  and  subsequent  to  the  acceptance  by  complain- 
ant herein  of  the  deed  executed  and  delivered  as  afore- 
said by  said  register,  said  register  made  report  to  said 
chancery  court  in  and  for  the  county  of  Lowndes  in  the 
said  cause  therein  pending  of  the  Imnk  against  A.  E. 
Caffee,  et  al.,  of  the  said  purchase  by  complainant  there- 
in under  said  decree  of  the  interest  of  said  Caffee  and 
wife  in  and  to  the  lands  described  in  said  decree  of  the 
supreme  court  of  Alabama  as  hereinbefore  set  out,  in 
the  following  words  ,to-wit:  (Here  follows  the  copy 
of  the  registei*^s  report.)  That  the  said  sale  of  the  in- 
terest of  the  said  A.  E.  (^affee  and  the  purchase  thereof 
by  said  bank  has  never  been  set  aside  by  said  chancery 
court  for  the  county  of  Lowndes,  and  has  not  been  oth- 
erwise set  aside.''    The  plea  as  amended  does  not  show 
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a  confirmation  of  said  r^ister's  report.  There  were 
demurrers  to  the  plea  for  a  want  of  sufficiency  in  the 
all^ations  thereof  as  a  defense  to  the  bill.  The  chan- 
cellor held  the  plea  to  be  insufficient  as  a  defense  to  the 
bill. 

H.  S.  Houghton,  and  W.  P.  McGaugh,  for  appel- 
lant.— The  bank  having  bid  at  the  sale  an  amount  more 
than  sufficient  to  satisfy  the  decree  and  paid  the  differ- 
ence in  cash  and  received  the  deed  to  the  land  pur- 
chased, could  not  thereafter  use  such  judgment  or  de- 
cree for  the  purpose  of  redeeming  under  the  statute  as 
judgment  creditors. — McGaugh  v.  Deposit  Bank  of 
Frankfort,  38  8o.  Kep.  181;  Preston  r.  McMillan,  58 
Ala.  94. 

Complainant's  acquired  whatever  title  was  vested  in 
and  conferrable  by  the  Caffees'  in  and  to  the  land  for 
which  complainant's  bid  by  virtue  of  its  bid  at  the  reg- 
ister's sale  and  the  acceptance  of  the  register's  deed  in 
pursuance  of  the  bid;  and  a  confirmation  of  such  sale 
was  not  necessarj^  to  convey  such  title  nor  to  complete 
such  sale. — Jones  et  ais,  v.  Burden,  20  Ala.  882;  Adder- 
holt  V.  Henry,  82  Ala.  541;  Witter  i\  Dudley,  42  Ala. 
Ala,  616;  Jones  on  Morte:ages  (2nd  Ed.)   §§  1637  and 

1653;: 

Judicial  sales  cannot  he  repudiated  by  the  purchaser 
except  for  fraud,  accident,  mistake,  imposition  or  sur- 
prise, and  the  confirmation  relates  back  to  the  date  of 
the  sale. — Haralson  r.  Gear(/e,  56  Ala.  295;  Brown  r. 
Isbell,  11  Ala.  109;  Thomas  rf  Cahhrell,  136  Ala.518; 
17  A.  &  E.  Ency.  of  Law,  p.  992. 

Powell  &  Hamilton,  for  appellee. — There  is  noth- 
ing in  the  plea  from  which  an  infert^nce  can  be  drawn 
that  the  sale  of  the  land  by  the  register  was  ever  ap- 
proved by  the  court  and  the  sale  cannot  l>e  valid  until 
reported  to  and  approved  by  the  (*ourt  making  it. — Mc- 
Gaugh V,  Deposit  Bank  of  Frankfort,  141  Ala.  434; 
Hutton  V,  Williams,  35  Ala.  503;  F,r  parte  Branch,  63 
Ala.  386;  Cruikshank  r.  LuttrelL  67  Ala.  318;  McEach- 
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in  t\  Warren,  92  Ala.  554.  It,  therefore,  follows  that 
appellei^'s  jiidKnient  afi:ainst  Caffee  was  never  satisfied, 
and  that  appellee  as  a  judgment  creditor  had  the  right 
to  redeem.— §  3510,  code  1896;  Wallace  v.  Hall,  19  Ala. 
317;  Bland  c.  Boirie^  53  Ala.  159.  There  is  nothing  in 
the  plea  or  contention  that  the  sale  made  by  the  regis- 
ter was  an  absolute  sale  and  irrevocable. 

There  is  nothing  in  the  plea  to  show  that  appellee's 
judgment  i^gainst  Caffee  was  ever  marked  satisfied  or 
of  record,  or  that  Caffee  ever  insisted  on  its  being  so 
marked,  and  he  was  the  only  one  who  could  do  so. — 
Mooneij,  rt  alfi.  r.  Parker,  18  Ala.  708 ;  Poe  r.  Dorroah, 
20  Ala.  291;  McGhec,  et  als.  v,  Owin,  25  Ala.  186. 

DENSON,  J. — This  is  the  second  appeal  in  this  case. 
The  appeal  now,  as  was  the  former  one,  is  from  an  in- 
terlo<*utory  decree  adjudging  the  plea  interposed  by  the 
defendant  insufficient.  The  facts  of  the  case  as  made 
by  the  bill  and  the  plea  are  set  out  in  the  reiwrt  of  the 
case  in  141  Ala.  434,  38  South.  181.  The  reporter  will 
take  the  facts  as  there  set  out. 

After  the  decree  of  the  chancellor  was  affirmed  the  de- 
fendant amended  his  plea  by  averring  that  the  register, 
on  the  20tli  of  July,  1903,  reported  the  sale  of  the  lands 
made  under  the  de(Tee  of  the  chancery  court.  This 
amendment  does  not  vary  the  facts  of  the  case  in  any 
material  [)articular  from  what  they  were  as  presented 
by  the  record  on  the  former  appeal,  there  l)eing  no  aver- 
ment-in  the  plea  that  the  register's  report  of  the  sale 
was  ever  confirmed  by  tSe  coiti*t.  So  the  question  now 
before  us  for  determination  is  the  same  as  it  was  on  the 
former  appetil,  and  the  answer  to  it  must  be  the  same, 
unless  the  court  recedes  from  the  decision  then  made. 

The  insistence  of  the  appellant  is  that  the  appellee, 
having  bid  at  the  sale  made  by  the  register  under  the 
decree  of  the  supreme  court  an  amount  more  than  suf- 
ficient to  satisfy  that  decree,  into  which  the  judgment 
of  the  circuit  court  was  merged,  and  having  paid  the 
difference  in  cash  and  received  a  deed  to  the  land  pur- 
chased from  the  register,  could  not  thereafter  use  the 
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judgment  or  decree  for  the  purpose  of  redeeming  under 
the  statute  allowing  judgment  creditors  the  privilege 
of  redemption.  This  insistance  proceeds  upon  the  the- 
ory that  the  appellee's  purchase  operates  an  irrevocable 
satisfaction  of  the  judgment  and  decree.  This  is  un- 
doubtedly the  rule  applicable  to  purchasers  at  execu- 
tion saleS;  and  was  so  recognized  by  us  in  the  opinion 
handed  down  when  the  case  was  here  before.  But  we 
held  that  the  rule  did  not  apply  to  this  case  for  the  rea- 
son that  tiie  sale  at  which  the  appellee  purchased — the 
register's  sale — was  a  judicial  sale,  to  perfect  which  re- 
quired a  report  to  be  made  to  the  court  and  a  confirma- 
tion of  that  report  by  the  court,  and  without  which  the 
judgment  against  Caffee  was  not  satisfied. — McGaugh 
v.  Deposit  Bank  of  Frankfort,  141  Ala,  434,  38  South. 
181. 

It  is  now  insisted  that  in  reaching  the  conclusion  the 
court  omitted  consideration  of  the  case  of  Jones  t\  Bur- 
den, 20  Ala.  382.  The  case  was  not  considered  by  the 
court,  and  it  seems  to  have  been  overlooked  by  counsel 
also.  In  that  case  William  Jones,  as  executor  of  Chees- 
borough,  filed  his  bill  in  the  chancery  court  to  foreclose 
a  mortgage  executed  by  John  Moyrant  and  wife  on  cer^ 
tain  real  estate.  A  decree  of  foreclosure  was  rendered 
by  which  the  register  was  directed  to  sell  the  land  in 
the  same  manner  that  sheriffs  are  required  by  law  to 
sell  real  estate.  At  the  sale  Jones  (the  executor)  and 
one  Blair  became  the  purchasers.  The  register  execu- 
ted to  them  a  deed  and  they  t(;ok  possession  of  the  land; 
but  the  sale  was  never  confirmed,  nor  did  the  register 
ever  report  the  sale.  The  amount  bid  at  the  sale  was 
credited  on  the  mortgage  debt  and  a  balance  remained 
unpaid.  Burden,  who  was  a  judgment  creditor  of  John 
Moyrant,  made  the  proper  tender  to  Jones  &  Blair  and 
filed  his  bill  to  redeem.  The  right  to  redeem  was  re- 
sisted on  the  ground  that  the  sale  was  not  perfect  and 
complete,  because  it  had  never  been  confirmed  by  the 
chancellor.  The  court,  speaking  through  Chief  Justice 
Dargan,  said :  "In  England  a  bidder  cannot  be  consid- 
ered as  the  purchaser  until  the  sale  has  been  confirmed 
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by  the  chancellor;  for  until  then  the  property  is  not  at 
his  risk,  and  if  it  be  destroyed  in  the  interim  between 
the  bidding  and  the  confirmation  he  cannot  be  compell- 
ed to  take  it.  But  a  practice  has  grown  up  in  this  state 
different  from  the  practice  in  England.  There  the  bid 
is  reported  by  the  master  to  the  court  of  chancery,  but 
the  purchase  money  is  not  paid,  nor  any  conveyance  ex- 
ecuted to  the  purchaser,  until  the  report  of  the  master 
is  confirmed;  but  here  the  purchase  money  is  paid  to 
the  register  at  the  time  of  the  bidding,  and  he,  unless 
directed  by  the  order  of  sale  to  the  contrary,  then  exe- 
cutes and  delivers  to  the  purchaser  a  deed  for  the  prem- 
ises. This  was  the  course  pursued  in  the  case  before 
us,  and  the  purchasers  obtained  possession  of  the  land, 
and  have  occupied  it  ever  since;  and  if  we  were  to  hold 
that  it  required  a  confirmation  of  the  sale  to  render 
them  purcliasers,  they  have  it  in  their  power  forever 
to  prevent  a  judgment  creditor  of  the  mortgagor  from 
redeeming,  for  they  may  decline  to  have  the  sale  con- 
firmed, and  a  judgment  creditor  has  no  power  to  com- 
pel them,  and  thus,  from  their  own  neglect  in  not  pro- 
curing a  confirination  of  their  purchase,  they  would 
reap  a  benefit.  We  think  that,  under  the  practice  in 
this  state  we  must  hold  the  purchase  complete  from  the 
time  the  bidder  pays  the  purchase  money,  and  receives 
a  conveyance  from  the  register.  Fi'om  that  period  the 
property  is  at  his  risk,  and  he  could  not  repudiate  the 
purchase  for  any  thing  afterwards  intervening.'' 

It  would  seem  from  the  foregoing  extract  that  the 
case  conflicts  with  the  former  opinion  in  this  case.  But 
Chief  Justice  Dargan  said  in  explanation  of  the  fore- 
going: "It  is  not,  however,  to  be  inferred  that  we  in- 
tend to  hold  that  the  bidder,  by  paying  the  amount  bid 
and  receiving  a  conveyance,  obtains  an  indefeasible  ti- 
tle without  confirmation;  for  the  practice  is  well  set- 
tled, that  the  sale  may  be  set  aside  before  confirmation, 
for  improprieties  or  irregularities  in  the  sale.  All  that 
we  intend  to  say  is,  that  when  the  decree  authorizes  the 
register  to  receive  the  amount  bid,  and  make  a  convey- 
ance,, the  bidder  must  be  considered  as  the  purchaser 
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from  the  time  he  receives  a  deed."  It  will  be  noted,  too, 
that  the  court  in  that  case  laid  stress  on  the  fact  that 
the  purchasers  were  in  possession  of  the  land.  In  the 
case  of  Witter  i\  Dndley,  referring  to  the  case  of  Jones 
v.  Burden,  through  Bvrd,  J.,  the  court  said:  "In  the 
case  of  Jones  v.  Burden,  Davgan,  C.  J.,  in  delivering  the 
opinion  of  the  court,  says :  'All  that  we  intend  to  say 
is  that  when  the  decree  authorizes  the  register  to  re- 
ceive the  amount  bid  and  make  a  conveyance,  the  bid- 
der must  be  considered  as  the  purchaser  from  the  time 
he  receives  a  deed.'  In  this  we  concur;  but  to  some  of 
the  expressions  in  that  opinion,  prior  and  subsequent 
to  the  above  extract,  we  do  not  assent,  but  consider  it 
as  explanatory  of,  and  as  limiting,  those  expressions." 
Witter  V.  Dudley^  42  Ala.  616.  So  it  would  seem  that 
the  case  of  Jones  v.  Burden,  has  been  in  some  respects 
considered  of  doubtful  authority. 

However  this  may  l)e,  the  sale  at  which  the  appellee 
in  this  case  i)urchased  ^vas  not  a  sale  under  execution 
on  a  decree;  but  the  sale  was  made  under  a  decree 
which  condemned  the  specific  property  that  was  sold, 
to  be  sold  by  the  register  to  obtain  money  with  which 
to  satify  appellee's  claim  or  judgment.  It  was  essen- 
tially a  judicial  sale  in  which  the  court  in  legal  effect 
was  the  seller.  Such  a  sale  is  unlike  a  sheriff's  execu- 
tion, which  is  a  ministerial,  and  not  a  judicial  act,  and 
in  making  which  the  law  regards  the  officer,  and  not 
the  court  as  the  vendor.  The  fact  that  the  decree  di- 
rected that  the  register,  in  advertising  and  selling  the 
lands,  should  proceed  in  the  manner  prescribed  by  law 
for  sale  of  lands  levied  on  under  execution,  cannot  be 
construed  as  changing  the  nature  of  the  sale.  In  other 
words,  it  cannot  be  construed  as  making  the  register  or 
the  complaiuant  the  vendor.  This  only  requires  and 
authorizes  the  register  to  advertise  the  land  in  the  man- 
ner and  for  the  length  of  time  that  is  required  by  the 
statute  applicable  to  execution  sales  and  to  sell  at  pub- 
lic auction  at  the  courthouse.  There  is  no  other  signifi- 
cance to  be  attached  to  it.  And  since  the  adoption  of 
the  code  of  1896,  it  may  be  doubtful  as  to  the  authority 
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of  the  register  at  such  a  sale  in  the  absence  of  express 
authority,  given  by  the  decretal  order  of  sale,  to  make 
a  deed  to  the  purchaser  before  confirmation. 

Section  3208  of  the  code  of  1876,  which  provides  that, 
"when  real  estate,  or  any  interest  therein,  has  been  sold 
by  any  sheriff,  register  in  chancery,  or  commissioner 
appointed  by  any  decree  of  the  chancery  or  pro- 
bate court  to  make  sale  of  real  estate  or  any  interest 
therein,  such  sheriff,  register  or  commissioner,  upon 
compliance  by  the  purchaser  with  the  terms  of  sale 
*  *  *  must  execute  a  deed  to  the  purchaser,"  etc.,  was 
amended  by  the  adoption  of  tlie  code  of  1896,  and  the 
section  as  it  stands  in  that  code  only  applies  to  sales 
made  by  the  sheriff.— §  2917  (3208)  code  1886.  Section 
2917  was  carried  into  the  code  of  1896  as  it  stood  in  the 
code  of  1886.— Code  1896,  §  1914  (2917)    (3208). 

While,  under  the  facts  of  the  case  at  bar,  the  appel- 
lee might  be  considered  a  purchaser  in  the  sense  that 
the  register  could  report  him  as  such  in  his  repoi^t  of 
the  sale  to  the  court,  yet  the  sale  being  a  judicial  one 
and  it  completion  necessarily  depending  upon  confirm- 
ation of  the  sale  by  the  court,  before  there  is  confirma- 
tion, it  would  seem  to  be  an  illogical  conclusion  to  hold 
that  the  purchase  by  the  appellee  was  a  satisfaction  of 
the  decree  in  its  favor. — McEachin  r.  M^nrrcn,  92  Ala. 
554,  9  South.  197;  Phillips  v.  Benson,  82  Ala.  500,  2 
South.  93;  McGaugh  v.  Deposit  Bank,  141  Ala.  434,  38 
South.  181.  Confirmation  being  a  necessary  step  in  the 
completion  of  the  sale  and  not  being  averred  in  the  plea, 
we  again  conclude  that  the  decree  of  the  chancellor  hold- 
ing the  plea  insufficient  is  correct ;  and  adhering  to  the 
conclusion  reached  on  the  former  appeal,  a  decree  will 
be  here  rendered  affirming  the  decree  of  the  chancery 
court. 

Affirmed. 

Weakle\%  C.  J.,  and  Haralson  and  Dowdell,  JJ. 
concur. 
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Sicard  v.  Guyllou,  et  al. 

Bill  to  Enjoin  Ejectment  and  to  Correct  Description  of 

Deeds. 

(Decided  June  5,  1906.  41  So.  Rep.  474.) 

Equity;  Bill;  MnltifariousnesB. — Complainant  and  G.  purchased  part 
of  a  plat  of  land  from  W.,  and  complainant  and  G.  went  into 
t>ossession  of  certain  parts  of  the  plat  under  their  deeds,  W. 
retaining  the  remainder;  on  account  of  inaccuracies  in  de- 
scriptions there  resulted  a  confunsion  of  boundaries  on  the 
face  of  the  paper  title,  and  G.,  claiming  her  deed  conveyed  the 
land  occupied  by  complainant,  commenced  a  suit  in  ejectment 
to  recover  it;  whereupon  complainant  filed  his  bill  against  G. 
and  W.  and  wife,  original  grantors  of  both  complainant  and 
G.,  to  enjoin  the  ejectment  suit  and  to  correct  errors  in  de- 
scription in  both  deeds.  Held,  bill  was  properly  filed  as  pre- 
venting a  multiplicity  of  suits,  and  was  not  demurrable  for 
multifariousness. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hox.  A.  H.  Bexners. 

Appellant  filed  his  bill  apainst  Catharine  Guyllon,  A. 
G.  Wheeler,  and  M.  F.  Wlieeler,  seeking  to  enjoin  a  suit 
in  ejectment  begun  by  Guyllon  for  the  recovery  of  a  cer- 
train  lot  of  land  and  to  corrct  the  description  in  his  deed. 
Demurrers  were  interi>osed  raising  the  question  of  mul- 
tifariousnes^s  and  motion  was  made  to  dismiss  the  bill  on 
the  same  grounds.  From  a  dec  ree  sustaining  the  motion 
and  demurrers  this  appeal  is  prosecuted.  The  facts  suf- 
ficiently appear  in  the  opinicm. 

Arthur  L.  Brown,  for  appellant. — (Complainant  hav- 
ing acquired  from  Whec^ler  the  right  to  the  land  in  con- 
troversy took  Wheeler's  place  and  is  entitled  to  have  the 
deed  from  Wheeler  to  Guyllou  corrcH'ted  so  far  as  it  af- 
fects his  property. — Jones  r.  McNealj/,  139  Ala.  379 ; 
Harris  i\  Tvey,  114  Ala.  363.  This  being  the  case,  appel- 
lant had  the  right  to  have  the  deed  reformed  and  to  re- 
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strain  the  ejectments,  and  having  acquired  jurisdiction 
for  one  purpose,  will  hold  it  for  all  purposes,  and  do  com- 
plete justice. 

If  the  bill  was  multifarious  as  to  the  Wheelers  and  not 
as  to  Guyllou,  only  the  Wheelers  could  take  advantage 
of  it  and  they  interposed  no  objection  to  it. — Stone  v. 
Kmckerbocker,  52  Ala.  589 ;  Boi/d  r.  Hunter,  U  Ala.  718 ; 
Xo7irood  t\  M.  R,  /?.  Co.,  Tl  Ala.  563 ;  Bragg  i\  Patter- 
son, 85  Ala.  233;  Boiling  i\  I'andir^cr,  91  Ala.  575. 

The  court  should  entertain  the  bill  to  render  certain 
that  which  is  uncertain  or  to  establish  disputed  bounda- 
ries, or  to  remove  could  from  title,  or  to  quiet  title. — 1 
Pomeroy's  Eq.,  §  246;  3  lb.,  §§  1384,  1386, 1387  and  1394. 

The  bill  is  not  multifarious. — Bank  r.  IFa/frer^  7  Ala. 
926;  Andreirs  v,  Jones,  68  Ala.  117;  WUkcrson  v.  Brad- 
ley,  54  Ala.  677;  McCartrg  r.  McCartcy,  74  Ala.  556; 
Lyons  i\  McCurdg,  90  Ala.  447 ;  Florence  Gas  Co.  v. 
Hamby,  101  Ala.  ii^LeBeck  r.  Ft.  Payne  Bank,  115  Ala. 
447;  Larkin,  et  a^s.  r.  Riddle,  21  Ala.  252;  Randall  t\ 
Boyd,  73  Ala.  282. 

Bi'SH  &  Bush,  for  appellee. — The  bill  is  multifarious. 
—.Tones  x\  Hardij,  127  Ala.  221 ;  14  A.  &  E.  Encv.,  P.  &  P. 
pp.  197, 199,  201. 

WEAKLEY,  r.  J. — Multifariousness  is  incapable  of 
exact  definition,  and  the  impossibility  of  laying  down 
any  general  rule  whereby  it  may  be  determined  in  all 
cases  whether  the  oboction  is  well  taken  has  been  often 
recognized.  "The  objection  is  frequently  a  matter  of  dis- 
cretion, and  so  the  circumstances  under  which  it  is  al- 
lowed to  prevail,  so  that  every  case  must  in  a  measure  be 
governed  by  what  is  convenient  and  equitable  under  its 
own  peculiar  facts,  subject  to  the  recognized  principles  of 
equity  jurisprudence;  and  it  is  always  proper  to  exercise 
this  discretion  in  such  manner  as  to  discourage  future 
litigation  about  the  same  subject-matter  and  to  prevent 
multiplicity  of  suits,  and  never  so  as  to  do  plain  violence 
to  the  maxim,  that  courts  of  equity  delight  to  do  justice 
and  not  by  halves.'  " — Adams  v.  Jones,  68  Ala.  117.    No 
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universal  rule  in  regard  to  multifariousness  can  be  or 
has  been  attempted  to  be  established.  "The  substance 
of  the  rules  on  the  subject  appears  to  be  that  each  case 
is  to  be  go^^erned  by  its  own  circumstances,  and  must  be 
left  in  a  great  measure  to  the  sound  discretion  of  the 
court."— IDaniell,  Ch.  PL  &  Pr.  334,  note  2.  All  that  can 
be  done  in  each  particular  case,  as  it  arises,  is  to  consider 
whether  it  comes  nearer  to  the  decisions  where  the  objec- 
tion has  been  held  fatal  or  to  those  where  it  has  not  been 
so  held;  and,  if  a  complainant  has  an  equitable  right 
against  each  of  the  defendants  in  the  subject  matter  of 
the  suit,  he  may  proceed  a2:ainst  all  of  them  in  one  suit. 
—Boyd  i\  Hunter,  44  Ala.>05.  ' 

The  complainant  in  the  present  bill  comes  into  the 
equity  court  as  the  owner  and  as  being  in  possession  of 
a  certain  lot,  a  portion  of  a  plot  of  one  acre,  which  orig- 
inally belonged  to  his  vendor,  Wheeler.  The  defendant 
Guyllou,  who  filed  the  demurrer  on  which  the  decree  we 
are  reviewing  was  rendered,  is  alleged  to  have  previously 
purchased  from  Wheeler  another  portion  of  the  acre,  and 
to  have  taken  possession  of  that  portion  so  purchased 
and  that  only ;  and  the  common  vendor,  Wheeler,  is  al- 
leged to  have  retained  and  yet  to  own  the  remainder  of 
the  plot,  the  three  parties  together  owning  the  whole, 
and  each  being  in  possession  of  his  respective  part.  As 
a  result  of  inaccuracies  and  misdescriptions  in  each  of 
the  deeds  from  Wheeler  and  wife  to  their  two  vendees, 
confusion  of  boundaries  on  the  face  of  the  paper  titles 
has  resulted:  and  Guyllou,  claiming  that  her  deed  from 
Wheeler,  properly  construed,  conveyed  the  land  claimed 
by  complainant,  has  instituted  an  action  of  ejectment 
against  complainant  to  recover  the  lot  of  which  he  is  in 
possession.  The  complainant  files  this  bill  against  Guyl- 
lou and  agjiinst  Wheeler  and  wife,  the  common  grantors, 
seeking  to  correct  the  errors  and  misdescriptions  in  both 
deeds,  to  enjoin  the  ejectment  suit,  and  for  general  re- 
lief. In  support  of  the  grounds  of  demurrer,  which  as- 
sert that  the  bill  is  multifarious,  it  is  argued :  (1)  That 
there  are  no  connection  between  the  deeds  made  by 
WTieeler  and  wife  to  Guyllou  and  the  ded  subsequntly 
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made  to  the  complainant  by  Wheeler  and  wife;  and  (2) 
that  there  is  no  connection  between  the  deed  made  by- 
Wheeler  and  wife  to  the  complainant  and  the  ejectmnt 
suit  brought  against  complainant  by  Guyllou.  In  a  gen- 
eral way,  it  may  be  said  that  the  bill  is  one  to  quiet  the 
title  and  jwssession  of  complainant  to  the  lot  purchased 
from  Wheeler.  As  one  step  in  the  process  it  is  desirable 
and  important  to  him  to  secure  a  correction  of  Wheeler's 
deed,  under  which  he  claims,  so  as  to  make  it  speak  the 
real  purpose  of  the  parties  and  to  correctly  and  accu- 
rately describe  the  lot  purchased.  When  this  correction 
is  accomplished,  it  will  show  him  to  be  a  purchaser  of 
the  lot  he  claims,  and  will  place  him  in  a  position  where 
he  is  entitled  to  secure  a  correction  also  of  Wheeler's 
deed  to  Guyllou,  so  as  to  make  that  deed  describe  the  lot 
purchased  and  to  exclude  from  it  complainant's  lot  or 
any  part  of  it.  When  it  appears  that  complainant  ac- 
quired from  Wheeler  the  land  of  which  he  is  in  posses- 
sion, his  right  to  secure  a  correction  of  Wheeler's  deed 
to  Guyllou,  in  so  far  as  it  effects  complainant's  property, 
is  apparent. — Jones  v.  McXeah/,  139  Ala.  379,  35  South, 
1022;  Harris  v.  Ivey.  114  Ala.  376,  21  South.  422. 

Proceeding,  therefore,  to  enforce  against  Guyllou  the 
right  to  have  a  correction  of  the  latter's  deed,  he  may, 
as  incidental  thereto,  and  to  secure  complete  relief,  pro- 
ceed further  and  ask  that  the  ejectment  suit  be  re- 
strained. All  the  equities  asserted  by  the  bill  are  there- 
fore connected  together,  and  all  converge  to  the  end  and 
purpose  of  quieting  complainant's  title  and  possession, 
and,  furthermore,  to  the  settling  of  the  Iwundaries  be- 
tween the  three  persons  w^hose  separate  holdings  make 
up  the  acre  tract.  Xo  doubt  the  complainant  might 
have  maintained  a  bill  against  Wheeler  and  wife  alone 
to  correct  their  deed  to  him ;  but  under  the  facts  alleged, 
and  in  view  of  the  situation  of  the  parties  and  their  rela- 
tion to  each  other,  we  hold  he  might  go  further,  for  the 
purpose  of  preventing  a  multiplicity  of  suits,  and  also 
seek  a  correction  of  Wheeler's  deed  to  Guyllou,  with  a 
consequent  injunction  of  the  latter's  ejectment  suit. 
There  is  a  unity  of  purpose  in  the  bill,  and  all  the  equi- 
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ties  relate  to  the  subject-matter  of  the  suit  or  are  inci- 
dental thereto.  There  was  not  a  joining  of  distinct  and 
disconnected  matters  in  such  sort  as  to  constitute  mul- 
tifariousness.— Jones  V.  McXealy,  139  Ala.  379, 35  South. 
1022,  101  Am.  St.  Rep.  38.  No  good  purpose  would  be 
subser\'ed  by  comparing  this  case  with  others,  in  which 
the  objection  of  multifariousness  has  or  has  not  been  sus- 
tained, since  each  case  must  be  detennined  upon  its  own 
facts,  and  no  two  will  probably  appear  to  be  exactly 
alike.  Doubtless  the  combination  of  facts  and  circum- 
stances here  found  does  not  exist  in  any  other  adjudica- 
tion. 

Appellees'  counsel  make  no  argument  in  support  of 
the  other  grounds  of  demurrer.  We  have  examined  them, 
however,  and  are  of  opinion  that  they  are  not  well  taken. 
The  decree  of  the  chancellor  sustaining  the  demurrer  is 
reversed.  A  decree  is  here  rendered  overruling  the  same, 
and  the  cause  will  be  remanded  for  further  procedings. 

Reversed,  rendered,  and  remanded. 

Tyson,  Simpson,  and  Anderson,  JJ.,  concur. 


Markham,  et  al.  v.  Wallace. 

Bill  to  Enjoin  Ejectment,  and  to  Declare  an  Instrument 
an  Equitable  Mortgage, 

(Decided  May  19th,  1906.    41  So.  Rep.  304.) 

Mortgage;  Equitable  Liens;  Sale  Under  Executions;  Priorities. — ^An 
unmarried  man  executed  to  his  creditor  an  Instrument,  in 
form  a  mortgage,  unaclinowledged  and  unattested,  to  secure 
a  recited  indebtedness;  the  instrument  contained  apt  words 
of  conveyance  and  was  recorded.  .  Held,  such  an  instrument 
was  an  equitable  mortgage  enforcable  in  a  court  of  equity 
against  subsequent  purchasers  of  the  mortgagor,  with  notice 
of  the  equity. 

Appeal  from  Lawrence  Chancery  Court. 
Heard  before  Hon.  W.  H.  Simpson: 
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W.  K.  Wallace  filed  this  bill  against  Elizabeth  Mark- 
ham,  et  als.,  as  the  heirs  of  John  Petit,  deceased,  to  en- 
join an  ejectment  suit  and  to  declare  an  instrument  an 
equitable  mort«:age.  The  facts  sufficiently  appear  in  the 
opinion  of  the  court.  There  was  decree  for  complainant 
and  respondents  appeal. 

Kirk,  Carmiciiael  &  Rather,  for  appellants. — Under 
the  allegations  of  the  bill  the  execution  lien  attached  on 
Nov.  19,  1881.— §§  3181  and  3210,  code  1876.  A  pur- 
chaser at  that  sale  acquired  a  title  superior  to  that  of 
complainant  by  his  deed  of  date  Dec.  7,  1881. — ^Yatsoll 
t\  State,  78  Ala.  3«3;  Kcrle  r,  Larkin,  72  Ala.  493;  Dn/- 
er  i\  Graham^  58  Ala.  B23.  This  lien  binds  all  property 
subject  to  levy  and  sale. — ^3  Mayfield,  p.  617.  A  pur- 
chaser of  the  equity  of  redemption  in  mortgaged  land  at 
execution  sale  against  the  mortgagor  acquires  a  title  on 
which  he  may  maintain  ejectment  against  the  mortgagor 
in  possession  and  the  latter  cannot  defeat  the  action  by 
setting  up  an  (mtstanding  legal  title  in  the  mortgagee. — 
CoftO'tf  t\  Corlifile,  85  A\2i,  175;  Wilkersou  v.  May,  69 
Ala.  33. 

The  allegations  of  the  bill  of  complaint  and  of  the 
instrument  show  there  was  no  consideration  for  the  con- 
tract. And  there  was,  therefore,  no  mortgage  nor  a  con- 
tract for  mortgage  which  equity  could  enforce  as  an 
equitable  mortgage. — 20  A.  &  E.  Ency.  of  Law,  p.  920;. 
63  Ala.  366;  Thompson  r.  Dill,  SO  Ala.  444;  Florence 
C.  &  /.  Co,  t\  Field,  104  Ala.  480;  Morningstar  v.  Querns, 
141  Ala. ;  Holland  t\  Bonds,  53  Ala.  88.  The  respondents 
being  the  owner  of  the  equity  of  redemption  were  enti- 
tled to  have  all  the  property  over  and  above  the  amount 
required  to  pay  the  mortgage  debt  returned  to  them. — 
Lm^vlaer  r.  ^Vehh,  62  Ala.  271 ;  Fourch  r.  Strain,  80  Ala. 
151;  Childress  r.  Monctte,  54  Ala.  373;  Kelly  r.  Long- 
shore, 78  Ala.  205. 

The  bill  shows  no  cause  for  equitable  interference. — 
Lyttle  ?\  Sandefiir,  93  Ala.  396;  Rea  r.  Longstreet,  54 
Ala.  294. 

If  the  debt  secured  by  the  mortgage  had  not  been  paid 
by  the  life  tenant  then  it  was  Imrred  by  prescription. — 
Mc Arthur  v.  Corry,  32  Ala. 
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W.  W.  CALiiAiiAN,  for  appellee. — The  instrument  was 
an  equitable  mortga{?e. — Woodruff  r.  Adair,  131  Ala. 
531;  Neirlin,  ct  als.  i\  McAfee,  64  Ala.  357;  3  Pomeroy 
Eq.,  §  1237  and  note.  The  record  of  the  instrument  was 
sufficient  to  give  notice.— 0 Wei/  r.  iiei,ms,  85  Ala.  80; 
Truss  V,  Harrcj/,  120  Ala.  640.  The  assignment  was  suf- 
ficient in  equity.— irc//«  r.  Cody,  112  Ala.  278;  O'Neil 
t\  SeixaSy  supra;  Lowrey  v.  Paterson,  75  Ala.  109;  Grif- 
fin  i\  Cannock,  36  Ala.  695;  57  Ala.  28;  59  Ala.  186. 

The  mortgage  being  an  equitable  one  it  is  necessary  to 
resort  to  equity  to  enforce  it. — Eufaula  Xational  Bank 
r.  Pruitt,  129  Ala.  470.  The  relation  between  the  mort- 
gagor and  the  mortgagee  is  not  fiduciary  where  the  mort- 
gage does  not  convey  the  legal  title  nor  give  any  control 
<o  the  mortgagee  of  the  estate. — DeMartin  r.  Phrlaiiy 
115  Cal.  538.  The  legal  effect  of  the  sale  by  Sims  of  his 
equity  of  redemption  to  Wallace  was  the  equivalent  of  a 
formal  foreclosure. — Peayler  r.  ^^tahler,  91  Ala.  311 ; 
HiQUtz  r.  Rous,  84  Ala.  309;  K\ng  r.  Churchman,  89  Am. 
Dec.  372.  Even  if  this  mode  of  foreclosure  would  not  be 
recognized  equity  would  keep  alive  Wallace's  mortgage. 
— Panache  v,  Swain,  80  Ala.  151.  At  the  date  of  the  sale 
by  Sims  to  Wallace  of  his  equity  of  redemption  the 
mortgage  day  had  passed,  so  Petit  got  nothing  at  thr* 
sheritl's  sale  in  March  1882,  as  only  the  equity  of  redemp- 
tion was  levied  upon. — Shaw  r.  Lindsey,  60  Ala.  344; 
Electric  1.  Co,  r.  Rust,  23  So.  Rep.  751;  Lindsey  r. 
Cooper,  94  Ala.  170.  Although  the  debt  was  barred  the 
mortgage  was  enforcible. — Ware  r.  Curry,  67  Ala.  274; 
Chapman  v  Lee,  64  Ala.  483;  Hoo<l  ?:.  Hammond,  128 
Ala.  569.  There  is  no  such  thing  as  a  statute  of  prescrip- 
tion, but  there  is  a  rule  of  prescrijition  aside  from  the 
statute  of  limitation. — Jefferson  r.  Pettus,  132  Ala.  674. 

Appellants  are  too  late  in  asserting  an  equity  of  re- 
demption.— Wofxhuff  r.  Adair,  131  Ala.  531;  Lorelace 
V.  Hutchinson,  106  Ala.  417.  Such  delay  waives  irregu- 
larity, illegalitv,  unfairness,  oppression  and  fraud. — 
Pate  v.  Henson,  104  Ala.  603 ;  Cowan  r.  Sapp,  74  Ala.  44 ; 
s.  c.  81  Ala.  525 ;  Holing  r.  (lantt,  93  Ala.  90.  lit  the  ab- 
sence of  a  particular  feature  to  mark  the  case  seasonable 
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action  is  fixed  at  two  years. — EzzcU  v.  Watson^  83  Ala. 
120;  Gorrci/  r.  Clements,  94  Ala.  344;  Mason  v.  Mort- 
gage Co,y  124  Ala.  347.  After  more  than  twenty  years  of 
uninterrupted  possession  by  Wallace  there  is  a  presump- 
tion of  sale  and  conveyance  of  the  property  or  anything 
else  necessary  to  give  repose  to  the  title. — Dawson  v, 
Hoyle,  58  Ala.  44.  The  legal  title  passed  by  Sim's  deed 
to  Wallace  and  the  owner  of  the  equity  of  redemption 
acquired  no  rights  except  to  redeem. — Robinson  v.  Prxce^ 
118  Ala.  297;  ChiUlers  v,  Monette,  54  Ala,  319. 

Appellants  cannot  invoke  the  doctrine  of  subrogation 
and  marshalling  of  securities.  Petit  got  only  Sim's  inter- 
est—§  3207  subd.  3,  code  1876;  Lovelace  v.  Webh,  62 
Ala.  279.  Nor  can  they  require  Wallace  to  proceed 
against  the  homestead  of  Sims  b^efore  going  on  the  other 
land. — Talladega  r.  Browne,  128  Ala.  557;  Roy  t\  Ad- 
ams, 45  Ala.  168.  Appellants  rights  are  barred  by  laches, 
staleness  of  demand  and  the  statute  of  limitations. — 
Woodstock  Iron  Co,  v.  Fullemcider,  87  Ala.  584;  Lans- 
den  v\  Bone,  90  Ala.  446;  Loicry  v.  Davis,  8  So.  Rep.  76; 
Robinson  r.  Pierce,  118  Ala.  273. 

A  remainderman,  pending  possession  of  the  life  tenant, 
can  maintain  an  action  to  quiet  title. — Worthington  v. 
Miller,  134  Ala.  421. 

There  is  no  equity  of  redemption  in  a  mortgagor  of  an 
equitable  mortgaged— 3  Pomerov  Eq.  (2d  Ed.)  §§  1219, 
1188,  1187,  1179-80;  Childers  v.  Monettc.  54  Ala.  309. 
Petit  ac(iuired  no  rights  under  his  judgment,  execution, 
sale  and  deed.  The  levy  created  at  most  a  mere  lien  and 
did  not  divest  title  out  of  Sims. — Frye  i\  Bank  of  Mobile, 
16  Ala.  382.  Having  levied  on  the  equity  of  redemption 
in  reversion  he  acknowledged  the  validity  of  the  mort- 
gage and  ac(]uired  nothing  other  than  the  thing  levied 
on. — Gasscjihcinier  r,  Moulton,  80  Ala.  527.  The  cross 
bill  might  have  been  dismissed  ex  mero  motu. — Jackson 
t\  Knox,  119  Ala.  320. 

HARALSON,  J.— It  appears  that  the  bill  was  filed  on 
February  19,  1902,  by  complainant,  William  K.  Wallace, 
against  Elizal>eth  M.  ilarkham  and  others,  defendants, 
the  heirs  at  law  of  J.  T.  Petit,  deceased. 


Digitized  by 


Google 


1*7.]  OF  ALABAMA,  247 

[Markham,  et.  al.  v.  Wallace.] 

It  is  alleged,  that  on  May  15,  1873,  E.  T.  Simms  was 
indebted  to  James  H.  McDonald  in  the  sum  of  $550.00, 
evidenced  by  his  promissory  note  of  that  date,  payable 
twelve  months  after  date,  and  that  on  May  23,  1873,  the 
said  E.  T.  Simms,  for  the  purpose  of  securing  the  pay- 
ment of  said  note,  executed  to  said  McDonald,  "a  writ- 
ten instrument  or  mortgage  on  the  lands"  described  in 
the  bill,  which  was  filed  for  record,  on  the  18th  of  June, 
1875,  and  v/as  duly  recorded  in  the  probate  office,  on  the 
13th  of  March,  1876.  Said  instrument,  in  form  a  mort- 
gage, was  ncfc  attested  by  a  witness,  nor  acknowledged 
by  said  Simms. 

It  is  further  shown,  that  on  the  3rd  of  March,  1881, 
said  note  and  mortgage  were  unsatisfied,  and  that 
Thomas  D.  Simms  w^as  the  owner  and  in  possession  of 
said  note  and  mortgage,  and  on  said  date,  said  •Thomas 
D.  Simms  delivered  said  note  and  mortgage,  and  trans- 
ferred the  same  without  recourse  to  complainant,  for  a 
consideration  of  about  f  800.00. 

It  is  further  shown,  that  E.  T.  Simms  was,  at  the  time 
of  the  execution  of  said  note  and  mortgage  an  unmarried 
man ;  and  on  April  4,  1896,  he  entered  into  a  marriage 
contract  with  Mollie  l)e  Graffenried,  whereby  he  settled 
by  deed  upon  her,  for  the  term  of  her  natural  life,  the^^ 
lands  described;  that  said  marriage  contract  was  in 
writing,  and  provided,  that  the  conveyance  to  said  Mollie 
De  Graffenried,  was  made  subject  to  the  mortgage  of 
1550.00  executed  by  said  E.  T.  Simms  to  said  McDonald 
on  said  lands  described  in  section  10  of  the  bill ;  that  up- 
on the  death  of  said  Mollie,  the  lands  were  to  revert  to 
the  said  E.  T.  Simms,  his  heirs  and  assigns  forever.  This 
marriage  contract  and  conveyance  were  duly  acknowl- 
edged on  the  20th  of  the  same  month. 

It  is  further  shown,  that  on  the  7th  of  December,  1881, 
said  E.  T.  Simms  and  his  wife,  Mollie,  for  and  in  con- 
sideration of  11,600.00,  paid  to  them  by  William  K.  Wal- 
lace (the  complainant),  sold  and  conveyed  to  him  the 
lands  described  in  their  deed  to  him,  consisting  of  400 
acres,  (or  one-half  of  the  800  acres)  of  the  lands  describ- 
ed in  said  instrument  or  mortgage  bv  said  E.  T.  Simms 
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to  said  McDonald,  and  in  section  2  of  the  bill,  which  said 
lands  are  the  subject  of  litigation  in  this  suit.  This  deed 
was  filed  for  record,  on  the  5th  of  January,  1882,  and 
w^as  recorded  on  the  7th  of  that  month. 

It  is  alle«i;ed  that  the  note  and  mortgage  referred  to  in 
the  bill,  were  owned  by  complainant,  W.  K.  Wallace,  on 
the  7th  of  December,  1881,  the  date  of  the  deed  from  said 
E.  T.  Simms  and  wife  to  him;  that  said  mortgage  only 
conveyed  an  equitable  interest  in  the  lands  to  said  Mc- 
Donald, and  the  transfer  to  complainant  did  not  contain 
any  apt  words  of  conveyance;  that  in  ord^r  to  foreclose 
said  mortgage,  it  would  have  required  a  bill  in  equity, 
which  w^ould  have  entailed  a  great  expense,  annoyance 
and  delay,  and  to  prevent  this,  complainant  agreed  to 
satisfy  the  mortgage  and  pay  Mrs.  Mollie  F.  Simms,  in 
cash,  the  difference  between  the  mortgage  debt,  and  six- 
teen hundred  dollars,  the  expressed  consideration  of  the 
deed, — to  procure  her  signature  thereto,  and  that  Mrs. 
Simms  was  claiming  rights  in  said  property  under  said 
marriage  contract  between  herself  and  said  E.  T,  Simms. 
It  was  also  shown,  that  the  true  value  of  the  lands  con- 
veyed to  complainant  by  said  Simms  and  wife,  did  not 
exceed  the  amount  due  on  the  mortgage;  that  the  satis- 
faction of  the  mortgage  indebtedness  was  all  the  con- 
sideration moving  between  complainant  and  E.  ,T. 
Simms,  and  that  all  that  was  paid  by  complainant  to  said 
Mrs.  Simms,  was  paid  to  acquire  her  signature  to  the 
deed,  and  a  release  of  her  alleged  interest  in  said  lands 
by  virtue  of  her  marriage  contract,  and  thus  by  such  ar- 
rangement and  transaction  avoid  the  litigation  that 
would  have  necessarily  followed  her  refusal  to  sign  said 
deed. 

It  is  again  averred  in  the  bill,  that  on  October  24, 
1881,  Pettit  &  Simpson,  a  partnership  composed  of  J.  T. 
Pettit  and  William  Simpson,  recovered  a  judgment  in 
the  circuit  court  of  Lawrence  county  against  E.  T. 
Simms  in  the  sum  of  |1 ,092.30,  and  on  November  19, 
1881,  executi(m  Avas  issued,  and  on  March  17,  1882,  the 
sheriff  of  the  county,  claiminsj;  to  act  by  virtue  of  process 
issued  on  said  judgment,  executed  to  J.  T.  Pettit,as  a 
purchaser  at  sheriff's  sale,  a  deed  to  the  lands  in  ques- 
tion. 
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The  defendants,  on  the  9th  of  December,  1901,  com- 
menced in  the  circuit  court  of  Lawrence  county,  their 
action  to  recover  the  possession  of  the  lands  in  contro- 
versy, and  this  bill  was  to  enjoin  that  action. 

The  chancellor  rendered  a  decree  granting  relief  to 
complainant,  and  decreed  that  the  injunction  theretofore 
granted  in  the  cause  be  made  perpetual ;  that  the  deed  of 
Simins  and  wife  of  December  7,  1881,  was  effectual  to 
pass  and  did  pass  to  complainant  the  estate  and  interest 
of  the  grantors  therein,  both  legal  and  equitable, 
against  the  claim  of  title  asserted  by  respondents  in 
their  answer  and  cross-bill,  and  their  cross-bill  was  dis- 
missed ;  th:\t  the  sheriff's  levy  and  sale  of  the  lands  in- 
volved in  this  suit,  conferred  no  right  or  title  in  said 
respondents,  paramount  to  that  of  the  complainant,  Wal- 
lace, and  the  deed  executed  by  the  sheriff  on  the  17th  of 
Mareh,  1882,  to  J.  T.  Pettit  was  a  cloud  on  complain- 
ant's title,  and  as  such  was  cancelled  and  annulled.  It 
should  be  added,  that  defendants  filed  a  cross-bill  on  the 
theory  that  their  right  to  the  lands  was  superior  to  that 
of  complainant. 

The  controlling  question  in  this  case  is,  whether  the 
complainant  has  an  equitable  lien,  right  or  claim  to  the 
lands  described  in  the  bill,  superior  to  the  lien  claimed 
by  defendant,  which  a  court  of  equity  will  enforce.  Upon 
that  question,  resort  must  be  had  to  the  instrument  exe- 
cuted by  E.  T.  Simms  to  J.  H.  McDonald,  of  date  the 
23d  of  May,  1873,  and  the  deed  by  said  Simms,  and  his 
wife  MoUie,  of  date,  the  7th  of  December,  1881,  read  in 
the  light  of  the  circumstances  surrounding  the  parties  at 
the  time  they  were  made.  What  purports  to  be  a  mort- 
gage of  the  23rd  of  May,  1873,  as  has  appeared,  Avas  not 
witnessed  or  acknowledged.  It  had  operative  words  of 
conveyance,  and  purported  to  be  given  to  secure  a  note 
for  f 550.00  executed  to  McDonald  by  said  Simms,  on  the 
15th  of  May,  1873,  eight  days  previous  to  said  instru- 
ment, intended  as  a  mortgage.  As  was  said  in  Xeivlin 
V.  McAfee,  04  Ala.  3(54,  ^'Tlie  form  of  the  agreement  is  not 
material :  operative  words  of  conveyance  are  not  essen- 
tial to  the  creation  of  a  charge,  or  'trust,  Avhich  a    court 
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of  equity  will  enfo'^oe  as  a  mortgage.  It  is  the  intention 
of  the  parties  to  charge  particular  property,  rights  of 
property,  or  credits,  with  the  payment  of  debts,  which 
the  court  will  regard.  When  that  intetntion  is  deducible 
from  their  agreement,  the  court  will  give  effect  to  it, 
and  the  equity  created  will  prevail  against  all  others 
than  innocent  purchasers  for  value.'' 

"Every  written  contract  which  shows  an  intention  to 
charge  some  particular  property,  therein  described  and 
identified,  with  a  debt  or  other  obligation,  creates  an 
equitable  lien  on  such  propertv." — 19  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  13. 

"The  form  or  particular  nature  of  the  agreement 
which  shall  create  a  lien  is  not  very  material,  for  equity 
looks  at  the  final  intent  and  purpose  rather  than  at  the 
form ;  and  if  the  intent  appear  to  give,  or  to  charge,  or 
to  pledge  the  property,  real  or  personal,  as  a  security 
for  an  obligation,  and  the  property  is  so  described  that 
the  principal  things  intendt^d  to  be  given  or  charged  can 
be  sufficiently  identified,  the  lien  follows.  ♦  ♦  ♦  The 
intent  to  give  a  security  being  clear,  equity  will  treat  the 
instrument  as  an  executorv  agreement  for  such  securi- 
ty.''—3  Pom.  Eq.  Ju.  §  1237. 

"A  parol  agreement  by  a  debtor  that  certain  personal 
property  belonging  to  him  should  stand  good  for  his  in- 
debtedness, not  accompanied  by  a  delivery  or  change  <«f 
possession,  does  not  convey  the  legal  title,  but  creates 
an  equitable  lien  merely,"  which  may  be  enforced  by  re- 
soi't  to  a  court  of  equity. — Jackson  v,  Rutherford,  73  Ala. 
150;  Rush  r.  Garner,  73  Ala.  166. 

I'pon  the  foregoing  principles,  it  would  seem  there  is 
no  difrieulty  in  (declaring  that  the  instrument  of  Simms 
to  .Mcl)on;iid,  of  Ibe  23d  of  ifay,  1873,  created  an  equita- 
ble li«-n  on  ilie  Irinds  tlieroin  described  in  favor  of  said 
McDonald,  which,  under  tb*'  facts  stated,  in  the  bill,  a^-- 
cruoii  to  rae  c()i.ii)hM»anl,  such  as  a  court  of  equitv  wIP 
enforce,  and  of  Avhich,  the  defendants  having  notice,  is 
superior  tr»  their  rbiim  arising  from  the  purchase  of  their 
ancestor  J.  T.  Pettit,  under  his  execution  against  E.  T. 
Simms,  on  the  17th  day  of  March,  1882.    Pettit  purchas- 
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ed  with  notice  of  complainant's  superior  lien,  derived 
and  maintained  under  transfers  and  conveyances  from 
said  McDonald.  If  complainant's  equitable  lien  was  su- 
perior to  defendants',  there  was  no  room  for  their  cross- 
bill, which  was  properly  dismissed  by  the  court  below. 

We  discover  no  error  in  the  decree  of  the  chancery 
court  and  it  is  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Dowdell  and  Simpson,  JJ., 
concur. 


Levystein  t\  Gerson,  Selig:man  &  Co. 

Bill  to  Declare  d  Motrgage  Fraudulent  and  Void. 

(Decided  July  th,  1906.    41  So.  Rep.  774.) 

Amendment ;  Partnership;  Suit  Against  Firm;  Bill;  Parties  Defen- 
dant.— ^The  bill  was  exhibited  against  a  partnership  composed 
of  three  namsd  persons,  non-residents,  service  was  had  on  one 
of  the  named  partners;  complainant  offered  to  amend  by 
converting  the  suit  into  one  against  the  partners  individually, 
and  to  strike  the  names  of  those  not  served.  Held,  the  amend- 
mend  should  have  been  allowed,  even  conceding  that  Section 
40,  Code  1896,  has  no  application  to  suits  in  eqiuty. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

This  was  a  hill  filed  hy  H.  Levystein  as  trustee  against 
the  firm  of  Gerson,  Seligman  fe  Co.,  seeking  to  have  a 
mortgage  declared  fraudulent  and  void.  The  facts  nec- 
essary to  an  understanding  of  the  opinion  sufficiently 
appear  therein. 

Martin  &  Martin,  for  appellants. — While  the  demand 
sought  to  be  enforced  is  one  against  the  partnership  it  is 
also  a  liability  against  each  of  the  members  composing 
the  &rm.—Wdldrfm  r.  ^Simmons,  28  Ala.  629;  Tar  v.  Har- 
ris, 48  Ala.  538;  i<i)ns  r.  Jacohson,  51  Ala.  186;  Rose  v. 
Gunn,  79  Ala.  411.    The  plaintiff  may  proceed  against 
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one  or  more  of  the  parties  thereto  where  he  has  a  joint 
demand. — Sec.  670,  Code  1896;  Teagne  i\  Gorbett,  57 
Ala.  229;  Moore  i\  Armstroriff,  9  Port.  697. 

Having  come  into  the  state  voluntarily  service  upon 
him  subjected  him  to  the  jurisdiction  of  the  court  just  as 
if  he  was  a  resident. — Smith  v.  Gihso-n,  83  Ala.  284;  E, 
T.  r.  &  G,  R.  R.  Co.  V,  Kenned ij,  83  Ala.  462;  Steen  r. 
Swadlcy,  126  Ala.  616;  Lee  r.  Baird,  139  Ala.  526;  O'ber 
v.  Gallagher,  93  U.  S.  199. 

The  complainant  clearly  had  the  right  to  amend  his  bill 
and  proceed  against  Seligman  alone. — Sees.  706,  704 
and  3331;  Collins  r.  .S7i>,  96  Ala.  338;  Rapier  v.  Gulf 
City  Co.  69  Ala.  476;  King  v\  Avery,  37  Ala,  169;  Moore 
i\  Al vis,  5^  Ala.  S5Q;' Pitts  v.  Poicledge,  56  Ala.  147; 
Sims  r.  ^acohson,  51  Ala.  187 ;  MeCaskey  v.  Pollock,  82 
Ala.  174;  Williams  v.  Boudoin,  68  Ala.  126;  Rosenburg 
t\  Clafflin  Co.  95  Ala.  249.  A  defect  curable  by  amend- 
ment is  no  more  than  an  irregularity  of  which  the  defen- 
dant cannot  take  advantage. — McLean  r.  ^y right,  137 
Ala.  644. 

Steineu,  Crum  &  Weil^  for  appellee. — The  attach- 
ment issued  in  this  case  was  void. — Sees.  766,  762,  771, 
772,  Code  1896;  McKendt  i\  Bentley,  30  Ala.  139;  Dol- 
lifts  V.  Lindsey,  89  Ala.  217;  Ware  v.  Seasongood,  92  Ala. 
152.  The  situs  of  the  debt  sought  to  be  reached  by  the 
garnishment  was  the  state  of  Ohio  where  they  were  pay- 
able and  no  jurisdiction  was  ac^quired  by  the  levy  of  these 
garnishmenls. — L.  &  X.  /?.  R.  Co.  v.  Xash.  118  Ala.  477; 
L.  &  N.  R.  R.  Co.  V.  Steiner,  Lobman.  128  Ala.  353.  Sec. 
40  of  the  Code  of  1896,  has  no  application  to  suits  in 
equity  against  partnerships  in  the  firm  name. — Opelika 
V.  Daniel,  59  Ala.  211.  Admitting  that  senice  was  had 
upon  one  of  the  members  of  appellee's  firm,  the  other 
members  are  as  much  interested  in  the  partnership  prop- 
ertv  as  he  and  are  entitled  to  their  dav  in  court. — Hall 
V.  tanning,  91  V.  S.  271;  Grorer  v.  RadcUffe,  137  U.  S. 
295;  Wood  v.  Watkinson,  44  Am.  Dec.  562  and  note. 

The  deci'c  e  pro  confesso  was  properly  set  aside.  Ser- 
vice made  on  him  originally  for  the  purpose  of  bringing 
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the  partnership  into  court  could  not  bring  him  in  orig- 
inally.— White  i\  Johnson,  50  Am.  St.  Kep.  379  and 
note.  No  notice  was  given  of  the  allowance  of  the 
amendment  nor  was  notice  directed  to  be  given  by  the 
court  on  account  of  the  non-residency  of  the  firm. — Als- 
ton i\  Alston,  34  Ala.  15;  Holb/  i\  Bass,  63  Ala.  387;  Me 
Clenny  r.  Ward,  80  Ala.  343.  To  have  allowed  the 
amendment  proposed  and  the  substitution  of  Seligman 
individually  would  have  made  a  change  of  cause  of  ac- 
tion and  of  parties. — Williams  et  als.  v.  Hurley  et  als,^ 
135  Ala.  319;  Steiner  Bros,  v.  Stewart,  134  Ala.  S68; 
Vinegar  Bend  L.  Co.  v.  Chicago  T.  &  T.  Co.,  131  Ala.  141. 

TYSOy,  J. — The  bill  in  this  cause  is  exhibited  against 
a  partnership  comixmed  of  three  designated  persons,  non- 
residents of  Alal>ama:  service  of  summons  being  made 
upon  Emil  C.  Seligman,  one  of  the  named  partners.  Af- 
ter a  decree  overruling  a  motion  to  quash  the  summons 
made  by  the  party  served,  the  complainant  proposed  to 
file  an  amendment  converting  the  suit  into  one  against 
the  partners  individually  and  to  further  strike  out  the 
names  of  tlie  partners  not  served,  so  as  to  make  it  a  suit 
against  Emil  i\  Seligman  alone.  The  court  refused  to 
allow  the  amendment,  and  the  question  is  error  vel  non 
in  this  ruling. 

We  think,  on  principle  and  authority,  the  amendment 
should  have  l)een  allowed.  Conceding  that  section  40 
of  the  Cod(*  of  1896,  allowing  suits  against  partnerships 
by  their  partnership  name  Avithout  mentioning  the  names 
of  persons  compcjsing  the  firm,  has  no  application  to 
suits  in  equity  (City  of  OpcWca  v.  Daniel,  59  Ala.  211), 
this  cause  would  l>e  in  a  better  situation  for  amendment 
than  were  the  cases  of  McCasl'cy  v.  Pollock ,  82  Ala.  174, 
2  South.  674,  and  Sims  r.  Jacobson,  51  Ala.  186.  In  the 
latter  case  the  action  was  brought  in  a  firm  name  with- 
out any  mention  of  individuals,  and  the  plaintiff  pro- 
posed to  amend  so  as  to  evoke  the  action  by  individuals 
against  individuals  by  inserting  the  names  of  the  mem- 
bers of  the  plaintiff  and  defendant  firms.  The  trial  court 
refused  to  allow  the  amendment,  and  on  appeal  this  court 
held  the  amendment  allowable,    saying;     "The  amend- 
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ment  proposed  no  change  of  parties  and  no  change  of 
the  cause  of  action  originally  averred.  A  debt  due  the 
partnership  of  Sims,  Harrison  &  Co.  from  the  partner- 
ship of  Jacobson  &  Co.  must  have  been  proved  under  the 
original,  and  must  be  proved  under  the  amended,  com- 
plaint. Tlie  partnership  and  their  members  were  sub- 
stantially before  the  court  on  the  complaint  as  originally 
framed.  A  new  party  has  not  been  introduced,  which  is 
unauthorized  by  our  statute  of  amendments;  but  the  des- 
ignation of  the  respective  parties,  plaintiff  and  defen- 
dant, is  only  made  more  specific  and  certain.  The  amend- 
ment was  proper,  was  the  right  of  the  plaintiff,  and  the 
court  erred  in  refusing  it."  In  the  case  of  McCa^key  v. 
Pollock,,  supra,  a  suit  against  the  individuals  of  a  firm 
was  allowed  by  amendment  to  be  converted  into  a  suit 
against  tho  partnership  as  such.  The  authority  and  rea- 
soning of  these  two  cases  make  it  clear  that  the  court 
erred  in  not  allowing  the  proposed  amendment  in  this 
case. 

It  is  of  no  moment  that  the  summons  and  the  return 
of  the  sheriff  thereon  are  not  show^n  in  the  record,  as  it 
otherwise  sufficiently  appears  that  service  was  made  on 
Emil  C.  Seligman,  the  member  of  the  firm  proposed  by 
the  amendment  to  be  retained  as  the  sole  defendant.  As 
the  court  dismissed  the  bill  preliminarily  for  the  want  of 
parties  defendant,  we  deem  it  unnecessary  and  improper 
to  rule  on  other  questions,  which  could  arise  only  subse- 
quently to  the  establishment  of  the  suit  in  court. 

Reversed  and  remanded. 

Weakley^  C.  J.,  and  Simpson  and  Anderson,  jj.,  con- 
cur. 


Jacoby  et  al.  v.  Funkhouser  et  al. 

Bill  to  Declare  a  Trunt  and  to  Terminate  Same. 

(Decided  April  13,  1905.    40  So.  Rep.  291.) 

1,  Trusts;  Resulting  Trusts. — ^A  bill  to  declare  a  trust  in  lands 
conveyed  by  deed  absolute,  which  avers  that  no  consideration 
was  paid,  but  that  the  conveyance  was  intended  only  to  vest 
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the  legal  title  in  the  grantee  as  trustee  for  one  of  the  grantors ; 
that  subsequent  to  the  deed  one  of  the  grantors  therein  paid 
taxes  on  the  land;  that  since  grantor's  death  the  grantee  in- 
quired if  complainants  would  continue  to  pay  taxes,  and  com- 
plainants furnished  grantee  money  with  which  to  pay  taxes  ^ 
that  subsequent  to  the  deed  grantee  advanced  one  of  the 
grantors  money  at  various  times  and  looked  to  the  property 
as  security  for  the  repayment  of  such  sums,  does  not  show  a 
trust  in  lands  resulting  by  implication  of  law. 

2.  Mortgages;  Equitable  Mortgages;  Absolute  Conveyances. — ^A  bill 
to  declare  an  express  trust  in  lauds  conveyed  by  deed  abso- 
lute which  avers  that  no  consideration  was  paid  but  deed  was 
made  for  purpose  of  investing  legal  title  in  grantee,  as  trustee 
for  complainant's  mother,  and  that  suusequently  grantee  ad- 
vanced to  one  of  the  grantors  various  sums  of  money  and 
looked  to  the  property  as  security  for  repayment  of  the  sums 
advanced,  but  which  fails  to  aver  in  terms  that  any  indebt- 
edness existed  between  the  grantor  and  grantee  at  the  date  of 
the  execution  of  the  deed,  or  any  agreement  for  future  ad- 
vances were  made  to  one  of  the  grantors  and  the  lands  con- 
veyed looked  to  as.  security  for  the  payment  of  same,  or  that 
such  grantor  received  the  advances  with  any  agreement  that 
grantee  could  look  to  the  land  for  payment  or  security  does 
not  allege  sufficiently  an  agreement  for  a  lien,  or  show  a  debt 
on  which  to  rest  the  theory  of  an  equitable  mortgage;  espec- 
ially when  the  evidence  shows  that  at  the  time  of  the  execu- 
tion of  the  deed,  the  legal  title  to  the  land  was  vested  in  one 
of  the  grantors  as  trustee,  for  the  wife  of  another  of  the 
grantors. 

5.  Same;  Conveyance  to  Secure  Debt;  Pleading;  Sufficiency. — An 
allegation  that  the  grantee,  after  the  execution  of  a  deed  abso- 
lute, made  advances  ta  one  of  the  grantors  and  looked  to  the 
land  conveyed  as  security  for  advances  so  made,  is  not  the 
equivalent  of  an  averment  that  such  deed  was  given  to  secure 
the  debt.  • 

L  Same;  Pleadings;  Proof. — Proof  of  facts  not  alleged  in  the  bill 
are  immaterial,  as  proof  without  averment  is  unavailing  to 
obtain  relief  in  equity. 

;.  Equity;  Bill;  Omitting  Averment;  Supplying  by  Prayer. — Aver- 
ments necessary  to  make  out  a  case  cannot  be  supplied  by 
the  prayer  of  a  bill,  where  such  averments  are  omitted  in  the 
bill  proper. 

i.  Trusts;  Express  Trusts  in  Lands;  Hate  Created;  yccessity  for 
Instruments  in  Writing. — ^A  bill  to  declare  an  express  trust  in 
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lands,  which  avers  that  the  lands  were  conveyed  by  deed  ab- 
lute,  but  contains  no  allegation  that  any  instrument  In  writ- 
ing, was  executed,  signed  by  the  party  creating  or  declaring 
the  trust,  or  by  his  agent  or  attorney  lawfully  authorized  there- 

•  to  in  writing,  as  Is  required  by  Section  1041,  Code  1896,  is 
without  equity;  and  the  allegation  that  a  letter  was  written 
by  one  of  the  grantors  to  the  grantee,  subsequent  to  the  execu- 
tion of  the  deed,  declaring  in  effect,  that  such  deed  was  exe- 
cuted for  the  purpose  of  securing  any  advances  made  by  gran- 
tee to  such  grantor,  is  Insufficient  to  bring  the  case  within  the 
terms  of  th€  statute;  especially  as  it  appears  that  such  grantor 
had  no  title  or  interest  in  the  land,  but  signed  such  deed  as 
the  husband  of  the  other  grantor,  who  was  the  real  owner,  for 
the  purpose  of  joining  therein  with  his  wife. 

7.  Same;  Parol  Evidence. — An  express  trust  In  lands  cannot  be  es- 
tablished by  parol  evidence,  but  only  by  written  instrument, 
as  is  required  by  Section  lO-il,  Code  1896. 

Appf:AL  from  Colbert  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  Robert  J.  Funkhouser,  et  al.,  to  declare  a  deed 
a  trust,  deed  and  to  terminate  the  trust.  The  facts  are 
sufficiently  stated  in  the  opinion  of  the  court.  From  a 
decree  retaining  the  temporary  injunction  and  declining 
to  dismiss  the  bill,  this  appeal  is  prosecuted. 

Kirk,  Carmichael  &  Rather,  for  appellant. — Under 
the  allegations  of  the  amended  bill  the  trust,  if  it  exis- 
ted, rested  in  parol.  It  must  be  shown  by  parol  evidence. 
For  this  reason  the  bill  is  without  equity  and  the  injunc- 
tion should  have  been  dissolved. — Sec.  1041,  Code  1896; 
Bracken  i\  Xewman,  27  So.  Rep.  3;  KeUeu  r.  Karsner, 
72  Ala.  100;  Pattmi  v.  Beechcr,  62  Ala.  579.  The  right 
to  e^tablisli  a  resulting  trust  was  barred  before  the  bill 
was  filed,  tlie  deed  having  been  executed  in  1883. — Long 
V,  Kwcj,  117  Ala.  431;  Janics  v,  James,  55  Ala.  525.  The 
recital  of  a  number  of  considerations,  as  between  the 
parties  is  sufficient  to  prevent  a  resulting  trust  and  con- 
firm the  title  in.  the  grantee. — Jackson  r.  Cleveland,  89 
Ala.  279;  Houston  r.  Farriss,  93  Ala.  587;  Bihh  v.  Hun- 
ter, 79  Ala.  350;  Wiggiiis  r.  Wifin,  127  Ala.  621.    None 
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of  the  tillegatjons  in  the  bill  bring  this  case  within  the 
exception  named  in  Sec.  1041,  Code  1896. — Patton  r. 
Beecher,  62  Ala.  589  and  authorities  there  cited. 

R.  C.  Brickell  &  D.  B.  White^  for  appellees. — The 
motion  to  dismiss  the  bill  for  want  of  equity  was  prop- 
erly overruled. — Elstoit  r.  Comer,  108  Ala.  76;  WelL^  /;. 
Morroir,  38  Ala.  125;  Wifrf/ins  i\  Winn,  127  Ala.  621; 
Williams  i\  Reggan,  111  Ala.  621;  Robinson,  r.  Farrelly, 
16  Ala.  472;  Glass  r.  Heironi/mns  Bros,,  125  Ala.  140. 
The  statute  of  limitation  has  no  application.  In  all  ca- 
ses of  trust  the  trustee  must  bring  knowledge  of  his  ad- 
verse holdings  home  to  the  ccsui  qui  trust  in  order  for 
the  statutes  of  limitation  to  operate. — Beadle  v,  ^adt, 
102  Ala.  532;  Bonner  r.  Young,  68  Ala.  So;  McCarthef/  r. 
McCarthey,  74  Ala.  546;  iJo/f  r.  Wilson,  75  Ala.  58.  An 
express  trust  need  not  be  shown  by  the  deed  or  memoran- 
dum creating  the  trust.  It  is  sufficient  if  the  mortgagee 
be  shown  by  writing  or  memorandum  made  subsequent 
to  its  execution  and  no  particular  form  or  precise  words 
are  required. — Patton  r.  Beeclier,  62  Ala.  579;  Bihh  r. 
Hunter,  79  Ala.  351;  McCarthey  r.  McCarthey,  supra; 
Wiggins  v.  WinUy  supra. 

DOWDELL,  J.-— The  amended  bill,  on  which  the 
case  was  tried  and  a  final  decree  rendered,  shows  that 
in  1883  Robert  M.  Funkhouser,  Sarah  J.  Funkhouser, 
his  wife  and  Tilden  S.  Funkhouser,  as  trustee  of  Sarah 
J.  Funkhouser,  executed  two  deeds,  copies  of  which  are 
made  exhibits  to  the  bill,  conveying  the  lands  in  question 
to  S.  Jacoby.  These  deeds  each  recite  a  consideration 
of  fl,  "and  other  valuable  consideration,"  and  are  on 
their  face  absolute  conveyances  with  the  usual  covenants 
of  warranty  and  seisin.  The  bill  avers  that  no  consider- 
ation in  fact  was  paid,  "but  that  said  conveyance  was  in- 
tended only  to  vest  the  legal  title  to  said  property  in  said 
Jacoby  as  trustee  for  the  l)enefit  of  said  Sarah  J.  Funk- 
houser; that  said  Rol)ert  M.  Funkhouser  had  long  been 
upon  terms  of  the  most  intimate  friendship  and  confi- 
dence with  the  said  Jacoby,    and  reposed    in  him    the 
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greatest  trust  and  confidence;  that  subsequently  for 
many  years  said  Robert  M.  Funkhouser  paid  the  taxes 
upon  said  property,  and  since  the  death  of  said  Robert 
M.  Funkhouser  said  Jacoby  informed  your  orators  that 
their  father  was  accustomed  to  pay  the  taxes  upon  said 
property,  and  inquired  if  they  would  continue  to  do  so, 
and  jour  orators  did  furnish  said  Samuel  Jacoby  with 
money  with  which  to  pay  said  taxes;  that  subsequent 
to  the  execution  of  said  deed  said  Jacoby  advanced  to 
said  Robert  M.  Funkhouser  various  sums  of  money  at 
different  times,  and  the  said  Jacoby  looked  to  said  prop- 
erty held  in  trust  as  security  for  its  payment ;  that  sub- 
sequent to  the  death  of  said  Robert  M.  Funkhouser,  Sa- 
rah Jw  Funkhouser,  and  Samuel  Jacoby,  your  orators, 
through  L.  P.  Funkhouser,  have  often  demanded  of  the 
defendant  Jacoby  settlement  of  the  account  due  said 
Samuel  Jacoby,  their  deceased  testator,  but  have  failed 
to  procure  such  settlement;  that  said  defendants  Ja- 
coby have  claimed  that  there  was  an  agreement  between 
their  deceased  parents  that  Samuel  Jacoby  was  to  re- 
ceive for  his  services  in  the  event  of  a  sale  of  said  land 
10  per  cent,  of  the  proceeds  of  such  sale  as  his  commis- 
sions therefor,  but  your  orators  are  advised  that  the 
death  of  either  of  said  parties  terminated  said  agree- 
ment; that  said  Samuel  Jacoby  departed  this  life  at 
his  home  in  the  city  of  New  York,  and  state  of  New 
York,  some  time  in  the  fall  of  1899,  as  plaintiffs  are  in- 
formed and  believe  and  from  such  information  and  belief 
state  the  fact  to  be,  and  that  thereafter  the  defendants 
George  W.  and  J.  C.  F.  Jacoby  qualified  as  executors 
of  his  last  will,  and  as  such  have  through  their  agent, 
the  defendant  Moodj^  advertised  the  said  property  for 
sale  on  the  7th  day  of  April,  1902,  being  Monday  next, 
and  unless  restrainefl  by  this  court  will  proceed  to  sell 
the  same,  to  the  irreparable  injury  of  complainants." 
The  complainants  are  the  children  and  heirs  at  law  of 
Robert  M.  Funkhouser  and  Sarah  J.  Funkhouser,  the 
former  having  died  February  20,  1898,  and  the  latter 
in  May,  1900 ;  and  the  respondents,  except  the  respond- 
ent Moody,  are  the  executors  of  the  last  will  of  Samuel 
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Jacoby,  deceased.  The  foregoing  are  substantially  all 
of  the  averments  of  the  amended  bill.  The  prayer  of  the 
bill  is  for  an  injunction  prohibiting  the  respondents 
from  selling  the  land,  and,  further:  "That  upon  the 
final  hearing  hereof  an  account  be  had  bett\'een  your  ora- 
tors and  the  defendants  for  the  settlement  of  any 
amount  due  their  deceased  testator  by  said  Robert  M. 
Funkhouser  or  said  Sarah  J.  Funkhouser,  and  that  the 
complainants  be  allowed  such  time  as  to  the  court  may 
seem  proper  to  pay  into  court  the  amount  found  due 
upon  such  accounting,  or,  upon  their  failure  to  make 
such  payment  within  the  time  allowed,  that  the  prop- 
erty be  sold,  and  the  proceeds  devoted,  first,  to  the  pay- 
ment of  the  amount  found-  due  upon  said  accounting, 
and  the  balance  paid  over  to  your  orators,  and  that  said 
deeds  of  date  May  28,  1883,  be  by  the  decree  of  this 
court  declared  to  create  said  Jacoby  a  trustee  for  the 
benefit  of  your  orators,  and  that  said  trust  be  termi- 
nated, and  for  such  other  and  further  relief  as  justice 
may  require  and  to  the  court  may  seem  meet  and 
proper." 

In  none  of  the  facts  stated  or  averments  made  in  the 
bill  is  there  even  a  suggestion  upon  which  to  base  the 
claim  of  a  trust  in  the  lands  arising  or  resulting  by  im- 
plication of  law. — Pattan  i\  Beecher,  62  Ala.589.  And 
with  this  statement  we  pass  from  that  part  of  the  argu- 
ment of  counsel  in  brief,  feeling  that  it  would  serve  no 
good  end  to  discuss  a  question  to  our  mind,  in  a  sense, 
foreign  to  any  case  made  by  the  bill.  Nor  are  there 
any  facts  averred  upon  which  to  rest  the  theory  of  an 
equitable  mortgage.  The  bill  does  not  aver  in  terms, 
nor  does  it  state  any  facts  from  which  might  be  infen*ed, 
that  there  existed  any  indebtedness  from  the  grantors 
to  the  grantee  at  the  date  of  the  execution  of  the  deeds, 
or  any  agreement  or  understanding  between  the  parties 
as  to  future  advancements,  which  the  deeds  were  made 
to  secure.  There  is  a  statement  in  the  bill  that  Samuel 
Jacoby,  subsequent  to  tlie  execution  of  the  deeds,  made 
advances  to  Robert  W.  Funkhouser,  and  that  Jacoby 
looked  to  the  lands  for  payment.     This  is  not  an  aver- 
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mont  that  the  deeds  were  given  to  secure  a  debt,  nor  the 
equivalent  of  such  an  averment.  The  facts  stated  could 
be  true,  and  still  no  lien  on  the  land  arise  out  of  them. 
It  is  not  allegred  that  Rol>ert  M.  Funkhouser  accepted  or 
received  the  advances  so  made  with  any  agreement  or 
understanding  that  Jacoby  could  look  to  the  land  as  a 
security  for  the  same.  Moreover,  it  was  shown  by  the 
evidence  on  the  hearing  that  at  the  time  of  the  execution 
of  the  deeds  the  legal  title  to  the  lands  was  in  Tilden 
S.  Funkhouser  as  the  trustee  of  Sarah  J.  Funkhouser. 
So  we  say  the  bill  does  not  allege  an  agreement  for  a 
lien,  nor  does  it  show  a  debt.  ''A  mortgage  is  essentially 
a  security  for  a  debt.  When  no  debt  exists,  a  mortgage 
is  impossible.'' — ires:/  and  ^Xife  r.  Hendrlv,  28  Ala.  226; 
Rohiuson  i\  Farrclh/,  16  Ala.  4T2;  Mayfield's  Dig.195,  § 
10.  "Every  agreement  for  a  lien,  or  a  charge  in  rem, 
ccnstitutes  a  trust,  and  is  accordingly  governed  by  the 
general  doctrine  of  trusts.  Such  a  lien  or  charge  is 
called  an  equitable  mortgage,  liecause  courts  of  chan- 
cery, regarding  them  as  trusts  to  be  enforced,  attach  to 
them  the  incidents  of  a  mortgage.''— Br tjant  ly,  Stephens, 
58  Ala.  63fi.  The  bill  in  the  case  before  us  does  not  aver 
any  agreement  for  a  lien  or  charge  on  the  land. 

It  is  of  no  importance  that  it  was  shown  by  complain- 
ants' evidence  on  s?ubmission  for  final  decree  that  an 
indebtedness  from  Robert  M.  Funkhouser  to  Samuel  Ja- 
coby, existed  at  the  time  of  the  execution  of  the  deeds, 
since  the  bill  contained  no  allegation  to  that  effect- 
Proof  without  averment  is  as  unavailing  to  obtain  relief 
in  equity  as  is  averment  without  proof  when  there  is  a 
denial  of  the  averment.  There  is  a  special  prayer  in  the 
bill  '^that  an  account  be  had  between  orators  and  defend- 
ants for  the  settlement  of  any  amount  due  their  deceased 
testator  by  said  Robert  M.  Funkhouser,  or  Sarah  J. 
Funkhouser,  and  if  the  amount  due  is  not  paid  in  a  rea- 
sonable time  the  land  be  sold  to  pay  it ;"  but  a  prayer  of 
the  bill  cannot  take  the  place  of  allegation.  The  bill,  as 
we  understand  it,  is  one  to  declare  an  express  trust  in  the 
lands  conveyed  by  the  deeds  of  ;May  28, 1883,  and  to  have 
a  decree  of  the  court  declnrins:  the  trust  terminated.    A 
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special  prayer  of  the  bill  jk  "that  said  deeds  be  by  the  de- 
cree of  this  court  declared  to  create  said  Jacoby  a  trus- 
tee for  the  benefit  of  your  orators,  and  the  said  trust  be 
terminated."  Section  1041  of  the  Code  1896,  which  has 
been  in  all  of  the  Codes  from  1852,  reads  as  follows :  "No 
trust  concerning  lands,  except  such  as  results  by  impli- 
cation or  construction  of  law,  or  which  may  be  trans- 
ferred or  extinguished  by  operation  of  law,  can  be  cre- 
ated, unless  by  instrument  in  writing,  signed  by  the 
party  creating  or  declaring  the  same,  or  his  agent  or  at- 
torney lawfully  authorized  thereto  in  writing."  Thei'e 
is  no  all^ation  in  the  present  bill  of  any  instrument  in 
writing  signed  by  the  party  creating  or  declaring  the 
trust,  or  of  his  agent  or  attorney  lawfully  authorized 
thereto  in  writing.  And,  indeed,  it  is  nowhere  pi'etended 
that  such  was  the  case.  It  is  insisted  that  the  letter  of 
Robert  M.  Funkhouser  to  Samuel  Jacoby  of  June  30, 
1888,  five  years  after  the  execution  of  the  deeds,  in  ef- 
fect declaring  that  the  lands  were  conveyed  to  him  (Ja- 
coby) by  said  Robt.  M.  Funkhouser  for  the  purpose  of 
securing  any  advance  made  and  to  be  made  by  Jacoby  to 
said  Robert  M.,  is  suflficieut  to  bring  the  case  within  the 
provisions  of  the  statute.  It  h  shown  by  complainants' 
own  proof  that  Rol>ert  M.  Funkhouser  had  no  title  or 
interest  in,  or  control  over,  the  lands  at  the  time  of  the 
execution  of  the  deeds,  in  which  he  doubtless  joined  as 
a  grantor  merely  as  a  husband  of  Sarah  J.  Funkhouser, 
the  real  owner,  for  he  had  already,  by  deed  executed  in 
1877,  conveyed  all  of  his  right,  title,  and  interest  in  the 
lands  to  Tilden  S.  Funkhouser  as  trustee  for  said  Sarah 
J.  Funkhouser.  He  no  longer  had  the  power  of  dis- 
posal over  tlie  property.  It  is  not  pretended  that  he 
(Robert  M.  Funkhouser),  as  the  agent  or  attorney  of  the 
party  having  the  power  of  disposal  over  the  lands,  was 
lawfully  authorized  in  writing  to  create  a  trust  in  tlie 
lands,  and  especially  for  his  own  benefit,  and  therefore 
we  are  unable  to  see  how  the  letter  of  June  30,  1888, 
can  bring  the  case  within  the  provisions  of  the  statute 
Fully  recognizing  the  doctrine  laid  down  in  ir/r/r/,v  r. 
irfww,  127  Ala.  627,  29  South.  96,  and  all  that  is  there 
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said,  as  to  what  writings,  and  when  made,  that  may  be 
sufficient  to  satisfy  the  provisions  of  the  statute  (sec- 
tion 1041,  Code  1896)  we  are  still  unable  from  the  facts 
in  the  case  at  bar  to  find  any  room  for  the  application 
of  the  law  stated  in  that  case.  The  case  of  Patton  v. 
Beecher,  Hiipra^  is  an  authority  directly  opposed  to  any 
right  of  relief  to  the  complainants  on  the  evidence  under 
the  present  bill.  According  to  our  view  the  complain- 
ants' case  is  nothing  more  nor  less  than  an  attempt  to 
establish  by  parol  evidence  an  express  trust  in  lands, 
and  this  cannot  be  done  in  the  face  of  the  statute.  What 
ever  of  rights  or  equities  the  complainants  may  have  in 
the  lands,  on  the  proof  here  made  they  are  not  available 
under  the  present  bill. 

Other  questions  than  these  we  have  considered  are 
discussed  in  briefs  of  counsel,  but,  being  unnecessary 
to  a  final  determination  of  this  case  as  presented,  we 
forego  entering  into  a  discussion  of  them.  It  follows 
from  our  view  of  the  cajse  that  the  chancellor  erred  in 
the  decree  rendered,  and  the  same  must  be  reversed,  and 
a  decree  will  be  here  rendered  dissolving  the  temporary 
injunction  and  dismissing  complainants'  bill;  but  with- 
out prejudice. 

Revei*sed  and  rendered. 

McClellax,  C.  J.,  and  Haralson  and  Denson.  JJ., 
concur. 


Wallace,  et  al.  v.  Marksteln. 

BUI  to  Redeem  from  Sale  to  Enforee  Vendor's  Lien  hy 
Purchaser  after  Sale, 

(Decided  Feb.  17,  1906.      40  So.  Rep.  201.) 

1.  Vendor  and  Purchaser;  Right  to  Redeem  hy  Purchaser  after 
Sale. — The  right  to  redeem  after  sale  is  a  personal  right, 
which  cannot  be  transferred,  except  before  sale;  and  the  right 
of  redemption  as  vendee,  under  Section  3505,  CJode  1896,  ex- 
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tends  only  to  those  who  have  purchased  the  equity  of  re- 
demption before  a  sale  from  which  redemption  is  sought. 
2.  Pleadings;  Demurrer;  General  Demurrer. — Undet  Code  1896,  Sec- 
tion 3303,  none  but  special  demurrers,  as  to  matter  of  sub- 
stance, are  permitted,  but  in  the  case  at  bar,  demurrers  which 
are  grounded  upon  the  statement  that  the  allegations  of  the  bill 
show  no  sufficient  rights  in  the  complainant  to  exercise  such 
right  of  redemption  as  claimed  in  the  bill,  and,  that  the  alle- 
gations of  the  bill  do  no  sufficiently  show  that  the  complain- 
ant is  entitled  to  exercise  such  right  of  redemption  in  the 
manner  and  form  as  alleged,  although  general  in  form,  are 
sufficient,  and  clearly  point  out  that  complainant  occupies 
neither  relation  mentioned  in  the  statute. 

Appeal  from  Randolph  Chancery  Court 

Heard  before  Hon.  W.  W.  Whiteside. 

This  was  a  bill  filed  by  appellee,  seeking  to  redeem 
the  mineral  interests  in  certain  lands  therein  described. 
The  allegation  of  his  right  to  redeem  is  based  upon  a 
purchase  of  the  mineral  interest  in  the  land  from  the 
Moore  &  Hadley  Hardware  Company,  who  acquired  title 
through  a  sheriff 's  sale  under  a  judgment  obtained 
against  one  Leo  Levi.  Said  Levi,  it  is  alleged,  purchased 
the  lands  of  one  Lashley  for  a  consideration  of  $5,500, 
of  which  $200  was  paid  in  cash  and  promissory  notes  ex- 
ecuted for  the  balance;  said  notes  being  made  payable  to 
Lashley  and  to  one  Aughay,  Walker  and  Bell,  that  these 
parties  to  whom  the  notes  were  payable  filed  a  bill  in 
the  Chancery  court  of  Randolph  county  on  the  14th  day 
of  July,  1902,  to  enforce  a  vendor's  lien  on  the  mineral 
interests  in  all  the  land  for  the  satisfaction  of  the  pur- 
chase-money notes;  that  on  the  13th  day  of  April,  1903, 
under  an  order  of  sale  of  this  mineral  interest,  Sam  Wal- 
lace became  the  purchaser  for  the  sum  of  |29 ;  on  Octo- 
ber 13,  1903,  the  sale  was  confirmed,  and  the  register 
of  the  court  executed  a  deed  to  Sam  Wallace  for  the 
mineral  interests  in  all  of  said  lands,  and  on  the  20th 
of  August,  1903,  Sam  Wallace  and  his  wife  sold  and 
conveyed  by  proper  deed  the  mineral  interest  in,  under, 
and  upon  all  of  said  lands  situated  in  Randolph  county ; 
that  on  June  29,'  1904,  the  said  Levi  and  his  wife  con- 
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vered  to  complainant  all  the  right,  title,  and  interest 
which  he  had  in  and  to  all  of  the  land  situated  both  in 
Clay  and  Randolph  counties — ^and  concluding  with  a 
prayer  to  be  let  in  to  redeem.  He  also  alleges  a  tender 
of  the  proper  amount  to  redeem  and  a  refusal  on  the 
part  of  the  respondent.  Demurrers  were  interposed  to 
the  bill  as  follows:  "(6)  The  statements  of  said  bill 
show  no  sufficient  right  in  the  complainant  to  exercise 
said  right  of  redemption  as  claimed  in  said  bill  of  com- 
plaint. (7)  The  statements  contained  in  said  bill  of 
complaint  do  not  sufficiently  show  that  the  complaint 
is  entitled  to  exercise  such  right  of  redemption  in  the 
manner  and  form  as  alleged  in  the  complaint."  . 

W.  F.  Johnson  and  Bi^^ckwell  &  Agee,  for  appel- 
lant.— The  demurrers  are  not  general  demurrers  within 
the  meaning  of  the  Code. — Brock  v.  ;S'.  it  y.  R.  R.  Co.y 
65  Ala.  79.  The  statute  limits  the  right  of 
redemption  to  the  debtor,  his  vendee,  junior 
mortgagee  or  assignee  or  his  vendee,  and  does 
not  give  any  right  of  redemption  to  the  as- 
signee of  a  person  wlio  himself  had  only  a  statutory  right 
of  redemption. — Burk  r.  Brcirer,  133  Ala.  390;  Terry 
t\  Allen,  132  Ala.  658;  Powers  r.  Andrews,  84  Ala.  289; 
Adkins  r.  Bridgeford,  84  Ala.  295;  0.  R.  E.  &  V.  Asso,  v. 
Parker,  84  Ala.  298. 

Knox,  Ackek  &  Blackmon,  for  appellee. — Counsel 
cites  ^ims  r.  Hampeij,  64  Ala.  230;  Plonrnoy  i\  Arthur, 
81  Ala.  494;  Bmik  r.  Elliott,  125  Ala.  653  ;'Pncftard  v, 
Hweeney,  109  Ala.  651;  /farm  v.  Miller,  11  Ala,  26. 

SIMPSON,  J.— This  is  a  bill  filed  for  the  purpose  of 
redeeming  the  mineral  interests  in  certain  lands  lying 
in  Randolph  and  Clay  counties.  The  lands  were  origi- 
nally sold  by  Lashley  to  Levi,  and  a  vendor's  lien  for  a 
considerable  amount  remained  upon  the  lands  in  favor 
of  Lashley,  That  portion  of  f^aid  interest  in  said  lands 
lying  in  Randolph  county  was  sold  September  1,  1902, 
under  an  execution  against  Levi  on  a  judgment  rendered 
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in  favor  of  the  Moore  &  Handley  Hardware  Company  in 
March,  1902,  and  bought  in  by  said  Moore  &  Handley 
Hardware  Company;  and  on  July  13,  1904,  the  same 
was  sold  by  said  Moore  &  Handley  Hardware  Company 
to  the  complainant  (the  appellee).  On  July  14, 
1902,  a  bill  was  filed  against  said  Levi  to  en- 
force the  lien  for  purchase  money,  and  the 
mineral  interests  in  both  counties  were  sold  thereunder 
in  April,  1903,  to  appellant  Samuel  Wallace,  andiie  in 
August,  1903,  conveyed  that  part  in  Randolph  county  to 
the  other  appellant,  Fred  York,  who  is  a  nonresident  of 
Alabama,  In  June,  1904,  said  Levi  conveyed  all  of  his 
right,  title,  and  interest  in  the  said  lands  in  both  coun- 
ties to  the  complainant,  and  on  July  13,  1904,  the  Moore 
&  Handley  Hardware  Company,  conveyed  their  interest 
to  complainant.  So  it  appears  that  the  defendants  hold 
under  the  sale  to  enforce  the  vendor's  lien ;  and  the  com- 
plainant, who  seeks  to  redeem,  holds  the  interest  in  Ran- 
dolph county  under  a  deed  made  subsequent  to  the  fore- 
closure sale  by  the  Moore  &  Handley  Hardware  Com- 
pany, who  had  previously  bought  the  e<iuity  of  redemp- 
tion under  their  judgment,  and  he  holds  that  part  in 
Clay  county  by  virtue  of  the  deed  of  Levi,  made  after 
the  lien  had  been  forecl(>sed  against  him.  It  has  l)een 
uniformly  held  by  this  court  that  the  right  of  redemp- 
tion, which  is  given  by  the  statute  after  sale,  is  purely 
the  creation  of  the  statute,  and  that  it  is  merely  a  per- 
sonal privilege  conferred  upon  those  named  in  the  stat- 
ute, and  is  neither  i^roperty  nor  the  right  of  property, 
not  assignable  and  not  subject  to  levy  and  sale  under  ex- 
ecution.—« a  r/cr  r.  Brcira\  133  Ala,  289,  392,  32  South. 
602,  and  cases  cited;  Tern/  i\  Allen  Bros.,  132  Ala.  657, 
32  South.  664.  While  section  3505  of  the  .Code  of  1896 
extends  the  right  of  redemption  to  the  vendee  of  the  debt- 
or, that  evidently  refers  to  a  pei^son  to  whom  tlie  debtor 
may  have  sold  the  equity  of  redemption  l)ef()re  the  sale, 
under  the  <}<^i*^e  or  mortgage,  etc.,  as  the  word  '^vendee" 
necessarily  refers  to  a  sale  of  land,  and  after  the  sale, 
by  foreclosure  or  otherwise,  under  the  statute,  no  inter- 
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est  in  the  land  remains  to  be  sold;  and,  if  the  statute 
had  intended  to  confer  the  right  to  transfer  or  assign 
the  personal  right  held  by  the  debtor,  other  words  would 
have  been  use(l.  So,  when  the  Moore  &  Handler  Hard- 
ware Company  conveyed  to  complainant,  they  had  no  in- 
terest in  the  land  to  convey  after  it  had  been  sold  under 
the  foreclosure  proceedings,  but  merely  a  personal  right, 
which  did  not  pass  by  the  conveyance  to  eomplainant. 
The  chancellor  held  that  the  sixth  and  seventh 
grounds  of  demurrer  to  the  bill  were  merely  general  de- 
murrers, and  therefore  refused  to  consider  them.  Under 
the  general  principles  of  the  law  before  the  enactment 
of  our  statute,  demurrers  were  either  general  or  special ; 
the  former  being  deemed  sufficient  when  the  bill  was  de- 
fective in  substance,  and  the  latter  being  required  where 
the  objection  was  to  the  form  of  the  bill.  And  they  are 
said  to  be  general  "when  no  particular  cause  is  assigned 
except  the  usual  formulary  •  •  •  that  there  is  no 
e(iuity  in  the  bill,'-  and  special  "when  the  particular  de- 
fects or  objections  are  pointed  out."  Story's  Eq.  PL 
(10th  Ed.)  p.  416,  §  455;  1  Beach's  Modern  Equity  Prac- 
tice, pp.  26S,  269,  §  231 ;  6  Ency.  PI.  &  Pr.  p.  411.  And 
Barton,  in  his  Forms,  gives  the  form  of  general  demur- 
rer in  about  the  same  terms  as  above  set  forth,  and  for  a 
form  of  special  demurrer  gives  as  an  example  the  allevia- 
tion "that  there  is  no  privity  l)etween  the  said  complain- 
ant and  this  defendant,"  etc.  Barton's  Suit  in  Equity, 
pp.  86,  87.  Our  statute  allows  no  demurrer  "but  to 
matter  of  substance,  which  the  party  demurring  speci- 
fies.'' Code  1896,  §  3303.  So  the  effect  of  our  statute 
is  to  make  all  demurrers  special,  and,  taking  the  author- 
ities on  the  general  subject  and  the  wording  of  our  own 
statute,  it  does  not  seem  to  be  necessary  to  go  into  all  the 
particulars  and  minutia*  which  go  to  make  up  the  ob- 
jection, but  merely,  in  the  language  of  the  general  au- 
thorities, to  "point  out  the  particular  defects  or  objec- 
tions," or,  in  the  language  of  our  statute,  to  "specify'' 
them.  Our  own  courts  have  frequently  held  that  a  de- 
murrer which  merely  states  that  "there  is  no  equity  in 
the  bill"  is  general. — McGuire  r.  Van  Pelt,  55  Ala.  344  ; 
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Beebe  r.  Morris,  56  Ala.  525.  The  same  has  been  held 
with  regard  to  other  words  which  are  merely  the  equiv- 
alent of  that  expression. — M,  cG  M.  Ry,  Co.  v.  Crenshaw. 
65  Ala.  566;  Williams  r.  Boicdin,  68  Ala.  126.  Where 
the  demurrer  was  merely  to  certain  words  in  the  com- 
plaint (reciting  them),  it  was  held  not  a  compliance 
with  our  statute,  because,  although  it  did  point  out 
the  portion  of  the  complaint  demurred  to,  it  did  not 
state  the  objection  to  it ;  and  the  court  says :  "It  should 
point  out  and  specify  the  defect  or  defects  on  which  the 
party  demurring  asks  the  judgment  of  the  court." — 
Burns  i\  Mayor,  etc.,  34  Ala.  485,  487.  And  in  the  case 
of  McGuirf'  v.  Tan  Pelt,  supra,  Brtckell^  C.  J.,  stated 
the  troubh^  to  be  that  "it  does  not  point  out  in  what  re- 
spect the  bill  wants  eiiuity." 

On  the  ether  hand,  a  demurrer  to  a  petition  for  re- 
hearing, because  "the  petitioner  had  not  complied  with 
the  law  governing  such  petitions,  and  that  the  court  had 
no  jurisdiction  or  power  to  grant  the  prayer,"  was  sus- 
tained. fSfflfe,  to  Use,  etc.,  r.  Gardner,  45  Ala.  46,  50. 
It  has  been  held  sufficient  to  J^tate  "that  the  bill  is  mul- 
tifarious, that  complainants  have  an  adequate  remedy 
at  law,"  that  certain  parties  should  or  should  not  have 
been  made  parties,  etc. — Beebe  v.  Morris,  56  Ala.  525. 
Also  "that  the  alleged  accident,  fraud,  or  mistake  was 
not  shewn  to  have  occurred  without  the  fault  of  plain- 
tiflF,"  as  it  points  out  with  reasonable  certainty  the  defect 
on  which  the  partv  demurring  prays  the  judgment  of  the 
court.— Brock  v.  S.  d  X.  Ala.  R.  R.,  65  Ala.  79,  82.  This 
court  has  al^o  declared  that,  if  a  bill  contains  no  equity, 
it  would  not  be  error  for  the  chancellor  to  dismiss  it, 
even  though  there  be  no  demurrer. — Lesslie  v.  Richard- 
son, et  al.,  60  Ala.  563-568.  In  a  case  in  the  Chancery 
Court  of  New  Jersey,  based  on  their  statute,  which  re- 
quires "every  demurrer  *  *  *  to  state  the  particu- 
lar grounds  of  the  demurrer,"  the  chancellor  cites  the 
English  decisions  on  a  rule  similar  to  our  statute  to  the 
effect  that  the  object  of  the  law  was  merely  to  meet 
those  cases  where  the  grounds  of  demurrer  were  obscure 
and  could  not  be  necessarilv  understood  bv  the  mere 
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general  allegation,  and  that,  even  under  that  rule, 
"where  the  court  finds,  on  looking  at  the  complainant's 
bill,  that  his  right  to  relief  is  doubtful  or  uncertain,  or, 
in  the  words  of  Sir  George  Jessel,  that  his  equity  is  not 
obvious  at  first  sight,  there  a  simple  statement  of  want 
of  etiuity  will,  under  the  rule,  constitute  a  sufficient 
specification  of  the  grojind  of  demurrer." — Essex  Paper 
Co.  i\  Greacen,  45  X.  J.  Eq.  504,  19  Atl.  466. 

Without  going  to  the  extent  of  the  English  decisions 
as  adopted  by  the  New  Jersey  court,  we  hold  that  the 
sixth  and  seventh  grounds  of  demurrer  in  this  case  suffi- 
ciently specify  the  matter  of  substance  to  which  the  de- 
murrer was  made.  The  bill  is  clearly  filed  to  enforce  the 
right  of  redemption,  which  is  purely  the  creature  of  the 
statute,  and  the  statute  clearly  states  what  classes  of 
persons  are  authorized  to  redeem,  so  that  the  meaning 
of  said  demurrers  is  clearly  that  tlie  complainant  has 
not  shown  by  the  bill  that  the  complainant  occupies 
either  of  the  relations  mentioned  in  the  statute.  It 
would  not  have  been  any  clearer  or  more  specific  if  it  had 
stated  that  the  bill  does  not  show  that  the  complainant 
is  either  ''the  debtor,  his  vendee,  junior  mortgagee,  or 
assignee  of  the  equity  of  redemption  from  the  purchaser 
or  his  vendee.''  Under  this  view  of  the  case,  the  other 
grounds  of  demurrer  were  without  merit. 

The  decree  of  the  court  is  reversed,  and  the  cause  re- 
manded. 

Haralsox,  Dowdell,  Axdersox,  and  Densox,  JJ., 
concur. 


A.  J.  Cranor  Co.,  Ltd.,  et  al.  r. 
Miller,  et  al. 

Bill  i<>  Annul  Contract,  and  to  Hare  Property/  Restored, 

(Decided  June  14th,  lOOf).    41  So.  Rep.  678.) 

1.  Corporations;  Foreign  Corporations:  yon-compliancc  icith  Stat- 
ute: Effect. — One  who  has  entered  into  a  contract  of  sale 
with  a  foreign  corporation,  and  has  performed  the  contract 
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by  a  delivery  of  the  property  sold  to  the  corporation,  cannot 
urge,  as  a  ground  for  setting  aside  the  sale,  the  failure  of  the 
corporation  organized  in  another  State  to  comply  with  Section 
1316,  Code  1896,  and  the  Constitutional  proyision  relating 
thereto. 

2.  Same;     Contracts     before     Incorporation;     Construction, — Ap- 

I)ellees,  owners  of  a  saw  mill  outfit  and  timber  contract,  en- 
tered into  an  agreement  with  the  company  to  sell  said  saw  mill 
outfit  and  timber  rights  to  the  company  in  consideration  of  the 
organization  of  a  corporation  for  the  manufacture  .of  lumber  ; 
stipulating  further,  also,  that  the  corporation  should  be 
capitalized  at  $10,000,  one-fourth  of  the  stock  to  be  owned 
by  appellees,  and  three-fourths  to  be  owned  by  the  Company. 
Held,  the  contract  so  entered  into  stipulated,  not  only  the  or- 
ganization of  a  corporation,  but  that  the  company  would  con- 
tribute something  of  value  to  it  in  consideration  of  three- 
fourths  of  the  stock  which  should  be  o\^nied  by  the  company. 

3.  Same. — Where  a  company  agreed  to  organize  a  corporation  to  be 

capitalized  at  $10,Q00,  one-fourth  of  which  was  to  be  owned  by 
the  owner  of  a  saw  mill  outfit  and  timber  rights  and  three- 
fourths  to  be  held  by  the  company,  and  In  compliance  with  the 
contract  tha  owner  of  a  saw  mill  outfit  and  timber  rights  con- 
veyed to  the  corporation  his  property  in  consideration  of  one- 
fourth  of  the  stock,  and  the  comapny  did  nothing  towards  its 
part  of  the  contract  in  the  way  of  payment  for  three-fourths 
of  the  stock  held  by  It,  and  the  rights  of  no  other  stock  holders 
intervening  to  be  afl^ected  by  the  cancellation  of  the  sale,  the 
seller  was  entitled  to  maintain  a  bill  against  the  company  and 
the  corporation  to  have  his  right  in  the  saw  mill  outfit  and 
timber  restored  to  him. 

4.  Sales;  Purchascra  from  Buyer;  yoticc  of  "Equity. — Where  proper- 

ty' was  sold  to  a  company  In  consideration  of  the  organization 
of  a  corporation  to  carry  on  the  lumber  business,  the  purchaser 
of  the  property  so  sold  to  the  company,  who  had  knowledge  of 
the  equities  of  the  seller  in  the  property,  is  liable  to  the  seller. 

Appeal  from  Mobile  Chancerr  C'otirt. 

Heard  before  Hon.  Thomas  H.  Smith. 

The  bill  in  this  case  was  filed  br  Charles  G.  Miller  and 
C.  T.  Rogeim,  as  complainants,  against  the  A.  J.  Cranor 
Company,  Limited,  the  Russell  Lumber  Company,  Lim- 
ited, and  John  Jackson,  seeking  to  avoid  a  contract 
made  between  these  parties  and  to  haye  property  rights 
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in  certain  machinery  and  timber  land  restored  to  com- 
plainants. The  facts  made  by  the  bill  are  that  the  com- 
plainants and  A.  J.  Cranor  Company,  Limited,  entered 
into  a  contract  the  provisions  of  which  are  as  follows: 
That  the  complainants  are  the  owners  of  a  sawmill  outfit 
consisting  of  a  35  horse  power  boiler  and  a  30  horse 
powder  engine  and  sawmill,  with  edger  saw  and  other 
connections,  situated  on  the  land  of  the  Mobile  &  Chatta- 
nooga Railroad  Company,  near  Russell,  in  Mobile 
county,  Ala.,  and  that  they  have  certain  timber  interests 
in  lands  and  options  on  stumpage  for  pine  timber  to  be 
cut.  That  the  machinery  was  bought  from  Adams  Ma- 
chine Company  by  complainants,  and  that  complainants 
were  due  on  said  machinery  between  |500  and  |600,  with 
retention  of  title  in  the  machinery  to  the  said  machine 
company  until  the  purchase  price  was  so  paid.  The  com- 
plainants sold  and  delivered  all  their  right,  title,  and  in- 
terest to  all  pine  timber  stumpage  options  and  timber 
rights  held  by  them,  together  with  the  machinery  and  ap- 
pliances, to  the  A.  J.  Cranor  Company,  Limited,  upon 
the  consideration  that  the  A.  J.  Cranor  Company  would 
pay  off  and  discharge  the  amount  due  the  Adams  Ma- 
chine Company  for  the  unpaid  balance  on  the  machinery, 
and  would  form  a  stock  company  for  the  manufactui'e 
of  lumber  within  60  days  from  the  date  of  the  contract, 
capitalized  at  |10,000,  one-fourth  (or  $2,500)  of  the 
said  stock  to  be  held  and  owned  by  Miller  and  Rogers, 
and  three-fourths  (or  $7,500)  of  capital  stock  to  be  held 
and  owned  by  the  A.  J.  Cranor  Company.  In  the  event 
of  the  failure  on  the  part  of  the  A.  J.  Cranor  Company 
to  fulfill  this  contract  within  the  60  days,  the  property 
rights  and  machinery  should  revert  to  and  become  the 
property  of  the  complainants.  The  bill  further  alleges 
the  delivery  of  the  property  by  complainants  to  the  A. 
J.  Cranor  Company ;  the  formation  of  a  stock  company 
under  the  laws  of  the  state  of  Louisiana,  with  an  osten- 
sible capital  of  |10,000;  that  said  stock  company  was 
organized  under  the  name  of  the  Russell  Lumber  Com- 
pany; that  said  A  .J.  Cranor  Company  has  failed  to  sub- 
scribe for  the  stock  according  to  agreement,  or,  if  they 
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have  subscribed,  they  have  failed  to  pay  for  said  stock, 
either  in  money,  labor  done,  money  borrowed,  or  pro- 
erty  actually  received  by  said  company,  as  is  required  by 
the  laws  of  Louisiana,  but  that  this  company  has  caused 
to  be  issued  $7,500  of  the  said  stock  of  the  Russell  Lum- 
ber Company  to  the  said  A.  J.  Cranor  Company  without 
payment  therefor  in  any  amount;  that  said  stock  was 
issued  in  fraud  of  complainants  and  for  the  purpose  of 
obtaining  control  and  the  right  of  disposition  over  prop- 
erty of  complainants;  that  A.  J.  Cranor  Company  has 
failed  and  refused  to  pay  to  the  Adams  Machine  Com- 
pany the  purchase  money  still  due  on  the  machinery, 
except  a  small  part  thereof,  to- wit,  about  |95,  and  that 
the  Adams  Machine  Company  are  making  demands  upon 
complainants  for  the  balance  due  on  said  machinery; 
that  at  the  time  of  making  the  agi'eement  said  A.  J.  Cra- 
nor Company  had  no  intention  to  pay  any  sum  of  money 
or  any  other  consideration  for  the  stock  of  said  Russell 
Lumber  Company,  and  the  proposed  organization  of  the 
said  Russell  Lumber  Company  was  a  fraudulent  scheme 
to  deprive  complainants  of  their  property  as  aforesaid ; 
that  all  of  the  stockholders  of  the  said  Russell  Lumber 
Company,  except  complainants,  are  officers  of  said  com- 
pany, and  that  neither  the  A.  J.  Cranor  Company,  nor 
the  Russell  Lumber  Company,  nor  John  Jackson  have 
sufficient  assets  within  the  state  of  Alabama  to  siitisfy 
any  judgment  at  law  which  might  be  rendered  against 
them  or  either  of  them;  that  said  sawmill  is  not  now  be- 
ing operated  and  no  insurance  is  carried  on  the  same; 
that  said  property  is  depreciating  in  value;  that  the  Rus- 
sell Lumber  Company  has  begun  dismantling  it,  and  that 
there  is  great  danger  of  it  being  destroyed  or  moved  be- 
yond the  jurisdiction  of  the  courts  of  this  state  and  lost 
to  orator;  that  John  Jackson  claims  to  have  purchased 
the  machinery  and  is  dismantling  it  and  removing  it ; 
and  that  the  purchase  was  made  by  him  with  full  knowl- 
edge of  complainants'  equity  and  rights  in  the  premises. 
The  bill  further  alleges  that  at  the  time  of  the  making 
of  the  agreement  above  set  out  the  A.  J.  Cranor  Com- 
pany was  a  foreign  corporation  and  had  not  complied 
with  the  statutes  of  the  state  of  Alabama  with  respect 
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of  foreign  corporations  doing  business  in  this  state.  The 
same  allegations  were  made  with  reference  to  the  Russell 
Lumber  Company.  An  injunction  was  issued  as  prayed. 
Demurrers  and  answers  were  filed  to  the  bill,  but  they 
are  not  necessary  here  to  be  set  out,  as  they  sufficiently 
appear  from  the  discussion  of  them  in  the  opinion.  The 
facts  also  sufficiently  appear  in  the  opinion. 

Roach  &  McMillan,  for  appellants.  No  brief  came 
to  the  Reporter. 

Mitchell  &  Toxsmire,  for  appellees.  Xo  brief  came 
to  the  Reporter. 

ANDERSON,  J.— This  bill  was  filed  to  cancel  a  con- 
tract for  the  sale  of  a  mill  outfit  and  certain  timber 
rights,  and  after  a  delivery  of  the  property  by  the  com- 
plainants to  the  respondents,  and  seeks  to  have  the  con- 
tract declared  void  ab  initio,  because  made  in  violation 
of  section  1316  of  the  Code  of  1896,  or,  if  valid  in  its  in- 
ception, that  it  be  canceled  upon  the  ground  of  fraud 
practiced  upon  complainants  by  the  vendee,  the  Cranor 
Company.  We  do  not  think  that  a  failure  of  the  foreign 
corporation  to  comply  with  the  constitutional  provisions 
and  section  1316  is  available  to  these  complainants,  as 
the  contract  has  been  fully  performed  by  them  by  a  de- 
livery of  the  property  sold. — Gamble  r.  Caldirell,  98 
Ala.'STT,  12  South.  424;  Farrior  v.  Xcic  Eng.  Mtg.  Co,, 
88  Ala,  273,  7  South.  200;  Kindred  r.  Xeir  Eng.  Mtg. 
Co,,  116  Ala.  192,  23  South.  56.  Since  the  complainants 
are  not  entitled  to  relief  upon  this  theory  of  the  bill,  it 
is  needless  to  consider  the  action  of  the  chancellor  upon 
the  demurrers  proceeding  upon  this  feature  of  the  case. 

We  think  the  contract  contemplated,  not  only  the  or- 
ganization of  a  corporation,  but  that  the  respondent  the 
Cranor  Company  would  contribute  something  of  value 
to  the  concern ;  that  is,  do  more  than  merely  issue  three- 
fourths  of  the  stock  to  themselves,  but  that  the  same  was 
to  be  paid  for.  Otherwise,  we  would  have  a  case  of  one 
party  furnishing  all  the  capital  and  getting  one-fourth 
of  the  stock,  and  the  parties  furnishing  nothing  getting 
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three-fourths  of  the  stock.  The  hill  avers  that  the  Cra- 
nor Company  pnxurcHl  the  complainants'  property  with- 
out a  valuable  consideration  thereof,  and  that  the  said 
company  at  the  time  had  no  intention  to  pay  anything 
of  value  for  the  stock  of  the  corporation,  the  organiza- 
tion of  which  was  a  fraudulent  scheme  to  get  complain- 
ants' property,  and  therefore  contained  equity.  "The 
general  rule  is  that  tht^  relation  of  the  promoter  to 
the  corporation  and  its  members  is  one  of  trust;  and  he 
must  act  in  all  things  fairly  and  openly." — Yale  v,  Wil- 
car  (Conn.)  25  L.  K.  A.  90,  and  note.  "Promoters  who 
acquire  property  to  be  used  by  the  corporation  wholly 
at  the  cost  of  those  who  pay  for  their  shares,  and  retain 
for  themselves  a  majority  of  the  stock,  which  cost  them 
nothing,  will  be  required  to  pay  to  the  defrauded  sub- 
scribers the  damages  caused  by  such  action." — Brewster 
r.  Hatch,  122  N.  Y.  349,  25  N.  E.  505,  19  Am.  St.  Rep. 
498. 

As  a  rule  the  remedy  of  a  defrauded  subscriber  is 
against  the  defrauding  promoter,  and  not  the  corpora- 
tion ;  but  in  the  case  at  bar  the  respondent  the  Cranor 
Company  and  the  complainants  constitute  the  corpora- 
tion, which  seems  to  have  been  forimed  by  the  Cranor 
Company  as  an  attempted  literal  compliance  with  their 
contract,  and  there  are  no  intervening  rights  of  other 
stockholders  to  be  aifected  by  a  cancellation  of  the  sale.. 
The  evidence  clearly  shows  that  the  Cranor  Company 
did  not  intend  at  the  time  of  the  execution  of  the  con- 
tract to  put  anything  of  value  into  the  new  corporation, 
and  that  it  was  a  scheme  to  get  control  and  management 
of  complainants'  property,  and  the  chancellor  properly 
granted  th(»  complainants  relief. — Dean  t\  OUv^er,  131 
Ala.  634,  30  South.  865.  The  bill  avers  that  Jackson 
had  full  knowledge  of  complainants'  rights  and  equities 
when  he  bargained  for  the  property,  and  the  demurrers 
interposed  by  him  were  properly  overruled. 

The  decrc^.^  of  the  chancellor  is  affirmed. 

Weaklev,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  con- 
cur. 

18 
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Pensacola,  A,  &  W.  Ry .  Co.  v.  . 
Big  Sandy  Iron  Co. 

RiU  for  Inpini'tion, 

(Decided  May  17th,  1906.    41  So.  Rep.  418.) 

Appeal  and  Error;  Record;  Organization  of  Trial  Court. — Where  the 
transcript  fails  to  show  tlie  organization  of  the  trial  court,  the 
appeal  will  be  dismissed  as  no  judgment  is  shown  that  will 
support  an  appeal. 

Appeal  from  Tuscaloosa  County  Court. 

Heard  before  Hon.  H.  B.  Foster. 

This  is  a  bill  filed  by  the  Pensacola  A.  &  W.  Railway 
Co.,  of  Ala.,  T.  Bi«:  Sandy  Iron  (.^o.,  et  al.,  to  enjoin  cer- 
tain prosecution  and  threaten  prosecution  of  complain- 
ant's agents  and  servants.  The  transcript  fails  to  show 
the  organization  of  the  court  trying  the  cause,  and 
upon  this  fact  the  opinion  is  rested. 

Pitts  &  Pitts,  for  appellant. — Ccmnsel  discussed 
points  raised  by  the  record  and  cite  authorities  thereon 
but  do  not  discuss  the  point  upon  which  the  decision  is 
rested. 

ArorsTiTS  Bennbrs  and  W.  P.  McCrossin.  for  appel- 
lees.   Counsel  discussed  points  raised  by  the  record  and 
cite  authorities  but  do  not  discuss  the  point  on  which  , 
the  opinion  is  rested. 

DEXSON,  J. — It  cannot  be  gainsaid  that,  "since  this 
court  acts  on  the  transcript  alonp,  the  latter  must  show 
all  the  facts  essential  to  vest  the  court  with  jurisdiction 
to  hear  the  cause."  Therefore  it  must  affirmatively  ap- 
pear in  the  transcript  that  there  wa«  a  properly  orga- 
nize<l  trial  court  by  which  a  lawful  judgment  could  be 
rendered. — McPherfion  v,  Wiggins,  (Ala,;  April  28, 
1906)  40  South.  961;  2  Ency/of  PI.  &  Pr.  p.  265,  (3), 
and  authorities  in  note  2;  2  Cyc.  p.  1033  (11),  and  au- 
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thorities  in  not^H  17  and  18.    This  record  fails  to  show 
the  organization  of  the  trial  court,  and  the  appeal  must 
be  dismissed. 
Appeal  dismissed. 

Weaklky,  (\  J.,  and  Haralson  and  Dowdell,  J  J., 
concur. 


C.  W.  Zini merman  Mfg.  Co.,  r. 
Wilson,  et  al. 

BUI  to  EujiAn   AdwiiniMtntO'r  ff*/jm    Paifiny   to  Heirs 

Provccih  of  a  Hale,  and  to  Require  Heirs  to  Ac- 

eoftnt  for  Breach  of  (^ontrwct  of  Life  Tenwnt, 

(Decided  April  3,  100(5.  40  So.  Rep.  515.) 

1.  Life  EntatcK;  Acts  of  Life  Tenant;  Injunf  to  Remainder;    Waste. 

— The  life  (?nant  cannot  commit  waste  or  authorize  Its  com- 
niiHHiou,  nor  can  she,  b.v  conveyance,  impair  the  remainder. 

2.  Hales;  Remedy  of  Buyer  from  Life  Tenant;  Lien  on  Money  Paid. 

— Neither  the  purchaser  from  the  life  tenant,  nor  his  assignee, 
has  any  lien  upon  the  money  paid  for  timber  purchased  of 
the  life  tenant,  either  in  her  hands  or  the  hands  of  the  chil- 
dren and  heirs,  that  would  authorize  him  to  maintain  a  bill 
against  tl^e  heirs  to  obtain  a  personal  decree  against  them  for 
a  breach  of  covenant  by  the  life  tenant. 

3.  Descent  and  Distribution;  Debts  of  Intestate;  Liability  of  Uiers. 

— A  claim  of  damages  for  breach  of  covenant  of  life  tenant 
will  not  lie  against  the  hell's,  but  must  be  presented  in  due 
course  of  administration,  and  remedy  sought  against  the 
property  of  de<*edent. 

4.  Same;  Actions;  Equity. — A  court  of  chancery  cannot  by  a  spe- 

cies of  e<iuitable  attachment,  or  gamisment,  seize  and  hold 
money  coming  to  tlie  heirs  from  the  father's  estate,  where  the 
complainant  had  no  claim  assertable  in  equity  against  the 
heirs  for  breach  of  contract  to  defend  title  made  by  the  moth- 
er, the  life  tenant,  in  the  sale  of  timber,  to  satisfy  a  de(»ree 
that  complainant  could  not  obtain. 

5.  Estoppel;  Covenant  of  Ancestor;  Liability  of  Heirs. — The  heirs 

claiming  title  independent  of  the  life  tenant,  cannot  be  es- 
topped by  the  mere  force  of  the  covenant  ol  their  ancestor. 
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Appeal  from  (Marke  (^hancery  (^ourt. 

Heard  before  Hon.  Thomas  H.  Smith. 

This  bill  was  filed  by  the  C  W.  Zimmerman  Mfg. 
Co.  V.  the  heirs  of  Alston  Wilson,  seeking  to  restain 
the  administrator  from  paying  out  to  the  heirs  money 
obtaincHl  from  the  sale  of  the  homestead  of  the  widow 
and  to  re<|uire  the  said  heirs  to  account  for  the  breach  of 
a  contract  of  sale  entered  into  by  the  widow  of  Alston 
Wilson.  The  facts  may  be  briefly  stated  as  follows: 
Alston  Wilson  died  in  Clarke  county  on  March  26,  1887, 
leaving  certain  real  estate.  His  estate  was  administer- 
ed on  by  the  widow,  and  out  of  the  real  estate  left  by  him 
dower  and  homestead  was  set  apart  to  her  in  the  pro- 
bate court  in  1888.  On  Sept.  18,  1887,  she  sold  to  the 
Park-Smith  Lbr.  Co.,  all  yellow  pine  timber  on  the  land 
which  had  l)een  assigned  and  set  apart  to  her  as  home- 
stead and  dower  and  received  therefor  f549.00.  She 
died  Nov.  6,  1899,  and  no  administration  has  been  had 
on  her  estate.  No  timber  has  been  cut  from  the  land. 
On  De(\  22,  1900,  William  H.  Wilson,  one  of  the  defend- 
ants, l>ecame  administrator  de  honin  nmi  of  the  estate 
of  Alston  Wilson,  and  as  such  sold  said  land  for  distribu- 
tion, including  the  homt^Htead  and  dower  land  under  the 
order  of  the  probate  court. 

Lackland  &  Wiuson,  for  appellant.  In  the  convey- 
ance of  the  timber  from  the  mother  of  the  appellees  to 
the  appellant  there  is  a  covenant  to  defend  title  against 
all  persons.  Such  covenant  runs  with  the  land. — 
Claunrh  r.  Allen,  12  Ala.  159.  Covenants  which  run 
with  the  land  pass  to  the  grantee  under  any  conveyance 
which  is  sufficient  to  transfer  title  to  the  land  from  the 
vendor  to  him. — 8  A.  &  E.  Ency.  of  Law  (2nd  Ed.)  pp. 
142-145;  40  Ala,  501 .  The  heir  is  Inmnd  on  a  covenant 
of  the  ancestor  which  runs  with  the  land  to  the  extent 
of  assets  re<eived  for  lauds  descendcni  from  such  ances- 
tor.—8  A.  &  E.  Ency.  of  Law  (2nd  Ed.)  161  et  seq.; 
RohJyiuH  v.  Wchh,  08  Ala.  393.  Some  of  the  appellees 
being  insolvent,  appellant  has  no  ade(|uate  remedy  at 
law  and  an  equity  court  will  give  him  such  relief  as  it 
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can. — Walton  v.  Bonham,  24  Ala.  513;  Parker  v,  Pa/rker, 
93  Ala,  80.  The  equity  of  the  bill  rests  upon  another 
gronnd.  A  person  will  not  be  permitted  to  convert 
property  into  money  by  a  sale  and  if,  for  any  reason,  the 
conveyance  should  fail  to  pass  title,  hold  on  to  the  pur- 
chase money  and  take  back  the  property. — Nelson  v. 
Shelby,  96  Ala,  515;  Goodman  v.  Winter,  64  Ala.  410. 

Taylor  &  Elmore,  and  Willl^lm  D.  Dunn,  for  appel- 
lees.— Uncut  timber  or  standing  trees  are  a  part  of  the 
freehold  and  pass  with  it. — (Jlifton  Iron  Go.  v.  Jemison, 
108  Ala.  581 ;  Heflin  v.  Bingham,  56  Ala.  566 ;  Riddle  v. 
Brown,  20  Ala.  412 ;  Mitchell  v,  Billingsley,  17  Ala.  393 ; 
The  right  to  cut  and  remove  timber  in  a  certain  time  is  a 
lease.— 13  A.  &  E.  Ency  of  Law,  1031.  The  lease  of  Mrs. 
Wilson  to  the  Park-Smith  Lbr.  Co.,  terminated  at  her 
death  and  the  respondents  had  the  right  to  the  immedi- 
ate possession  of  the  land. — 10  A.  &  E.  Ency  of  Law,  152- 
153.  The  widow  had  no  right  to  impair  the  value  of 
the  realty  or  to  commit  waste. — Alexander  v,  Fisher,  7 
Ala.  514 ;  10  A.  &  E.  Ency  of  Law,  151.  The  dower  and 
homestead  interest  of  Mrs.  Wilson  were  only  for  her  life 
and  her  conveyance  could  not  impair  or  affect  the  re- 
mainder in  any  manner. — Hmith  v.  Cooper,  59  Ala.  494 ; 
Price  t\  Price,  23  Ala.  609;  Jon^es  v,  Harkins,  18  Ala. 
489 ;  Lyde  v.  Taylor,  17  Ala.  270. 

WEAKLEY,  C.  J.— The  bill  as  amended  asserts 
against  the  heirs  at  law  of  Susanna  Wilson,  deceased,  a 
claim  for  a  breach  of  a  contract  to  defend  .title,  madi^  by 
hvv  in  the  sale  of  the  pine  timber  growing  upon  the 
lands  which  had  been  set  apart  to  her  for  dower  and 
homestead,  as  the  widow  of  her  deceased  husband,  Al- 
ston Wilson.  The  claim  is  rested  principally  upon  the 
allegation  that  some  of  her  heirs^  all  being  made  parties 
defendant  to  the  bill,  are  insolvent,  and  that  as  heirs 
and  distributees  of  their  mother  they  had  received  and 
divided  among  themselves  the  money  paid  for  the  timber, 
as  well  as  all  her  other  property.  In  order  to  reiach,  for 
the  satisfaction  of  the  decree  sought  by  complainant, 
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the  procetHlH  of  the  sale  of  the  dower  and  homestead 
lands,  made  after  the  death  of  the  widow,  at  the  instance 
of  the  administrator  de  bonis  non  of  the  estate  of  Alston 
Wilson,  the  father  of  the  other  defendants,  such  admin- 
istrator was  also  m:ade  a  party  defendant,  and  he  was 
by  the  preliminary  writ  enjoined  from  paying  to  the  de- 
fendants, heirs  of  Alston  Wilson,  "the  purchase  money 
arising  from  tlu»  sale  of  the  lands  belonging  to  the  estate 
of  Alston  Wilson,  deceased,  by  distributing  the  said 
purchase  money  among  said  heirs,  except  in  excess  of  the 
sum  of  ?70()  thereof ;  that  being  the  sum  deemed  suffi- 
cient to  reimburse  complainant  for  the  money  paid  for 
said  timber  and  received  by  defendants,  the  interest 
thereon,  and  costs  of  suit.  Upon  moticm  duly  made 
the  chancellor  dismissed  the  bill  for  want  of  equity,  and 
from  that  decree  the  appeal  is  taken. 

It  is  conceded — indeed,  it  is  alleged  in  the  bill — that 
the  title  of  the  purchaser  at  the  administrator's  sale  is 
paramount  and  superior  to  any  right  of  the  complainant 
growing  out  of  the  purchase  of  the  growing  timber  from 
the  dowress  and  life  tenant.  Her  interest  existing  only 
for  life,  her  conveyance  could  not  impair  the  remainder. 
— ^mith  t\  Cooper,  59  Ala.  494.  Nor  could  she  commit 
or  authorize  the  commission  of  waste. — Alexand'Cr  v, 
Fisher,  7  Ala.  514.  The  administrator  de  bonis  non, 
therefore,  had  the  clear  legal  right  t'o  seek  a  sale  for  di- 
vision among  the  heirs  of  Alston  Wilson  of  the  lands  in 
question,  and  such  sale  carried  the  standing  timber, 
constituted  a  portion  of  the  realty.  Moreover,  the  right 
of  his  heirs  to  jeceive  the  proceeds  of  said  sale  was  entii*e- 
ly  indei>endent  of  any  right  they  had  to  participate  in 
their  mother's  estate  after  the  payment  in  due  course  of 
administration  of  all  debts  and  demands  against  her, 
and  had  no  relation  whatever  to  any  liability  for  the  l)en- 
efit  of  her  creditors  resting  upon  them  in  respect  of  the 
division  among  themselves,  without  administration,  of 
their  mother's  money  and  other  property.  If  the  cove- 
nant of  Susanna  Wilson  was  broken  during  her  life,  the 
complainant  had  a  remedy  by  action  at  law  against  her 
for  the  breach.     If  the  covenant  was  broken  after  her 
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death,  or  if  a  remedy  for  a  previous  breach  was,  after 
her  death,  to  be  sought  for  the  protection  of  the  cove- 
nantee or  its  iissignee,  the  appointment  of  an  administra- 
tor was  first  nei*essary,  and  a  suit  against  such  adminis- 
trator would  afford  the  proper  remedy.  The  purchaser 
of  the  timber  or  its  assignee  had  no  lien  upon  the  money 
paid  therefor,  either  in  her  hands  or  in  the  hands  of  her 
children,  that  would  authorize  a  bill  in  equity  against 
her  or  the  children  to.;0btain  a  personal  decree  for  the 
purchase  price.  Whefi,-  as  in  this  state,  the  lands  as 
well  as  the  personal  property  are  liable  for  a  decedent's 
debts,  a  claim  for  damsfges  for  a  breach  of  the  decedent's 
contract  will  not  lie  against  the  heirs  in  the  first  in- 
stance. The  claim  for  damages  should  be  presented  in 
due  course  of  administration,  and  be  asserted  against 
the  personal  representative. — 8  Am.  &  Eng.  Ency.  Law, 
p.  162;  Ru8f<  V.  Alpuugh,  118  Mass.  378,  19  Am.  Rep: 
464.  It  may  be  complainant  might  maintain  an  action 
for  money  had  and  received  against  the  mother's  heirs, 
who  received. the  money;  but  this,  if  tnie  would  not  give 
the  bill  equity. 

Presenting,  therefore,  no  claim  which  could  be  as- 
serted in  equity  against  the  heirs  of  Susanna  Wilson  in 
the  manner  attempted  by  this  bill,  the  bill  must  fail  for 
want  of  any  substantial  support.  Obviously,  therefore, 
the  court  of  chancery  could  not,  by  a  species  of  e<iuitable 
attachment  or  garnishment  or  by  an  injunction  against 
distribution,  seize  and  hold  in  gremio  leyis  the  moneys  of 
the  defendants,  coming  to  them  as  heirs  of  their  father, 
to  satisfy  a  decree  which  the  complainant  could  never 
obtain.  Furthermore,  "an  estoppel  on  the  part  of  the 
mother  shall  not  bind  the  heir  when  he  claimeth  from 
the  father."  Coke,  Litt.  365b.  An  heir  claiming  an  in- 
dependent title  in  himself  is  not  estopp<^d  to  assert  it 
bv  the  men*  force  of  covenants  of  his  ancestor. — Rush  i\ 
Alpaugh,  118  Mass.  369,  19  Am.  Rep.  464. 

The  principle  ui  law  invoked  by  appellant,  that  one 
should  not  be  permitted  to  convert  property  into  money 
by  a  sale,  and,  the  conveyance  failing  to  pass  title,  hold 
on  to  the  purchase  money  and  at  the  same  time  take  back 
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the  property,  has  no  api)lieation  under  the  facte  averred 
and  does  not  serve  to  impart  equity  to  the  bill.  The 
chancellor  committed  no  -error  in  dismissing  the  bill. 
Its  dismissal  operated  to  dissolve  the  injunction,  and, 
the  injunction  having  l)een  reinstated  by  a  supersedeas 
bond,  its  dissolution  will  be  accomplished  by  the  affir- 
mance which  must  be  hei*e  entered. 
Affirmed. 

Tyson,  Simpson,  and  Anderson,  JJ.,  concur. 


Webster  v.  DebardelabeD,  et  al. 

Bill  to  Con  true  Contract,  and  to  Enjoin  Interference 
With  .Subject  Matter  Thereof.    Cross  Bill  Seek- 
ing Affirmative  Relief, 

(Decided  June  30th,  190.    41  So.  Rep.  831.) 

1.  Injunction:  Preliminary  Injunction;  Dissolution;  Denial  of  Equi- 

ty,— Where  the  allegations  of  the  bill,  on  which  its  equity  de- 
pended, are  fully,  directly  and  completely  denied  in  the  an- 
swer, and  no  equity  appears,  by  the  case  made,  why  the  In- 
junction should  be  retained,  its  dissolution  should  be  de- 
creed. • 

2.  Equity;  Cross  Bill;  Dismissal  of  Original  Bill;  Effect,— Where  the 

cross  bill  prays  for  affirmative  relief,  and  alleges  additional 
facts  relating  to  the  subject  matter  of  the  original  bill,  not 
therein  alleged,  the  dismissal  of  the  original  bill  for  want  of 
equity  does  not  carry  the  cross  bill  with  it,  but  the  cross  bill 
may  be  retained  for  the  purpose  of  granting  the  relief  sought 
therein. 

3.  Injunction;  Cutting  Timber;  Cross  Bill;  Sufficiency,— To  the  orig- 

inal bill  seeking  to  construe  the  contract  of  lease  and  enjoin 
interference  with  its  subject  matter,  respondents  filed  a  cross 
bill,  alleging  that  complainant  in  the  original  bill,  had,  un- 
der the  lease  contract  for  cutting  timber  of  certain  dimen- 
sions, removed  timber  from  the  lands  without  paying  there- 
for, under  the  temporary  injunction  granted  on  original  bill; 
that  complainant  had  also  cut  and  carried  away  the     most 
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valuable  trees  and  left  standing  the  less  valuable  ones;  had 
so  mixed  the  timber  cut  under  the  contract  with  timber  cut 
from  other  lands,  that  it  was  impossible  to  separate  same ;  tht\  t 
the  value  of  the  timber  cut  was  more  than  $1,000.00  and  be- 
cause of  the  violation  of  the  terms  of  the  contract  respondents 
had  elected  to  cancel  same  and  had  so  notified  complainant, 
who  disregarded  such  notice,  and  continued  to  cut  and  remove 
the  timber;  that  complainant  was  Insolvent,  and  would  con- 
tinue the  acts  complained  of,  unless  restrained,  and  respon- 
dents would  suffer  irr^arable  loss,  for  which  they  had  no 
adequate  remedy  at  law.  Held,  to  state  a  case  for  equitable 
relief  by  injunction. 
4.  Injunction;  Preliminary  Injunction;  Affidavits. — Affidavits  are 
admissible  in  support  of  the  allegations  of  a  bill  seeking  in- 
junction. In  case  of  waste  and  where  irreparable  injury  might 
ensue,  If  the  injunction  be  not  granted. 

Appeal  from  Elmore  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

The  bill  in  this  case  was  filed  by  appellant  against  ap- 
pellees, seeking  to  have  a  contract  attached  thereto  con- 
strued and  to  enjoin  appellees  from  interfering  with  the 
conduct  of  appellant's  business  in  reference  to  the  sub- 
ject-matter of  the  contract,  and  to  enjoin  an  attachment 
suit  begun  by  appellees  against  appellant  and  levied  up- 
on certain  property  of  the  appellant.  Appellees  filed  an 
answer  specifically  denying  the  allegations  of  the  bill, 
and  a  cross-bill  asking  for  aflfrmative  relief,  the  allega- 
tions and  purposes  of  which  are  sufficiently  set  out  in  the 
opinion.  On  a  final  hearing,  the  chancellor  dissolved  the 
injunction,  dismissed  the  bill,  but  retained  the  cross-bill, 
and  granted  appellees  affirmative  relief  thereunder. 

The  contract  to  be  construed,  as  set  out  in  the  exhibit 
to  the  bill,  was  in  the  following  language :  "That  this  con- 
tract, entered  into  by  and  between  T.  E.  l)e  Bardeletjen 
and  her  husband,  E.  L.  De  Bardelel)en,  of  the  first  part, 
and  A.  M.  Webster  of  the  second  part,  made  and  executed 
on  the  10th  day  of  October,  1904,  witnesseth,  that  parties 
of  the  first  part  have  this  day  bargained  and  sold  to  the 
party  of  the  second  part  all  the  pine  and  poplar  trees 
that  will  square  20  cubic  feet  in  one  stick,  which  are  now 
or  may.  be  growing  or  situated  \i\H>n  the  land  herein  be- 
low described  at  this  time  or  at  any  time  before  the  Ist 
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day  of  January,  1910,  and  for  the  price  below  named  and 
conditions  set  forth.  (Here  foHows  a  description  of  the 
land.)  Now,  in  consideration  of  the  premises  as  above 
set  forth,  the  party  of  the  second  part  agrees  to  purchase 
all  the  pine  and  poplar  timber  that  will  square  20  cubic 
feet  in  one  stick,  except  as  otherwise  provided,  and  to  cut 
and  remove  the  same  between  the  Ist  day  of  January, 
1905,  and  the  1st  day  of  January,  1910,  and  to  pay  the  par- 
ties of  the  first  part  the  price  of  two  cents  per  cubic  foot 
for  all  the  timber  cut  under  the  terms  of  this  contract; 
the  first  payment  to  be  made  60  days  after  the  party  of 
the  second  part  commences  to  cut  said  timber,  and  to  be 
for  all  the  timber  scaled  up  to  that  time  at  mill.  And  the 
party  o  f  the  second  part  agrec^s  to  pay  to  the  party  of 
the  first  at  the  end  of  each  60  days  thereafter  for  all  the 
timbei'*  which  has  already  been  scaled.  It  is  agreed  and 
understood  between  all  of  the  parties  of  this  contract  that 
the  party  of  the  second  part  shall  have  the  right  to  make 
roadways  and  erect  sawmills  and  other  machinery  on 
said  land,  and  to  travel  over  said  land,  and  to  do  and  per- 
form any  other  act  that  will  be  necessary  to  cut  and  re- 
move said  timl)er  off  of  said  lands,  provided  the  party  of 
the  second  part  <1(m^  not  damage  any  growing  crop  on 
the  lands  in  cultivation.  It  is  agreed  that  this  contract 
shall  go  int6  effect  on  the  1st  day  of  January,  1905,  and 
expire  on  the  1st  day  of  January,  1910.  It  is  further  un- 
derstwKi  and  agreed  l)etw(H^n  the  parties  that  should  eith- 
er one  of  them  violate  any  of  the  terms  of  this  contract, 
then  the  same  shall  be  null  and  void,  and  not  binding  on 
the  other  pai'ty."  It  was  signed  in  duplicate  by  all  the 
parties  thereto  on  the  day  and  date  above  written. 

F.  W.  Lr:LL  and  E.  S.  Thigpex,  for  appellant. — A  mo- 
tion to  dismiss  the  bill  for  want  of  equity  should  be  sus- 
tained only  when  after  admitting  all  the  facts  apparent 
upon  the  face  of  the  bill  the  complainant  can  have  no  re- 
lief.—Oo/emaw  i\  liritt,  30  So.  Rep.  ^U;  Gardner  r. 
Ktiight,  27  So.  Rep.  298;  Pinksf on  i\  Boi/kin,  30  So.  Rep. 
398 ;aS7/ c/rrr  r.  Ganirsos,  111  Ala.  228.  An  injunction 
will  not  be  dissolved  on  the  answer  unless  it  is  responsive 
to  the  bill  or  when  it  sets  up  new  matter  in  avoidance  of 
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the  equity  thereof. — Boiling  v.  Roman,  95  Ala.  518 ;  Stei- 
ner  v,  Schloze,  105  Ala,  607;  Jackson  n.  Jackson^  91  Ala. 
293;  Rembert  v.  Brown,  17  Ala.  667.  The  ease  made  by 
the  bill  comes  clearly  within  the  exception  noted  in  the 
following  cases:  Whitby  t\  I).  L.  Co,,  89  Ala.  493;  Weems 
V.  Robert,  96  Ala.  378;  Harrison  v,  Yerby,  87  Ala.  185. 
The  dismissal  of  the  original  bill  carried  with  it  the  cross 
bill. — Wilkerson  i\  Roper,  74  Ala,  140;  Abels  v.  Planters 
Ins,  Co,  92  Ala.  386 ;  Etowah  M.  &  M.  Co,  v.  Wills  Valley, 
121  Ala.  675;  Ex  parte  Jones,  133  Ala.  214;  Meyer  v,  C. 
L,  Co.  133  Ala.  554. 

J.  M.  Holly,  D.  D.  Askew,  and  Martin  &  Martin,  for 
appellee. — The  cross  bill  was  properly  retained  as  it 
made  a  case  of  matters  connected  with  those  of  the  orig- 
inal bill  meriting  relief  apart  from  that  sought  by  the 
original  \)\\\,—Mei)er  v,  Calera  L,  Co,  133  Ala.  ^1',  Eto- 
wah M,  &  M,  Co.  V.  Wills  Valley,  121  Ala.  672;  WUkin- 
son  V.  Roper,  74  Ala.  140.  Equity  had  jurisdiction  to  an- 
nul the  contract.-^3  Pomeroy  Eq.  Se<\  1377;  Story's 
Equity  (10th  Ed.)  Sec.  703;  Hurst  v,  Thompson,  73  Ala. 
158;  Davis  v,  Roberts^  89  Ala.  402;  mewart  i\  Cross,  66 
Ala.  22 ;  McWilliams  v,  Jcskins,  72  Ala.  480.  The  appeal 
having  been  taken  more  thas  thirty  days  after  the  decree 
the  assignments  relating  to  the  writs  of  injunction  can- 
not be  considered. — Blackburn  r.  Hubcr  \Vfg,  Co,  135 
Ala.  598. 

HARALSON,  J. — The  case  is  to  be  considered  in  two 
aspects.  The  flr.st  is,  whether  under  the  original  bill,  as 
filed  by  the  complainant  therein,  A.  M.  Webster,. the  ap- 
pellant here,  against  De  Bardelel>en  and  wife,  the  appel- 
lees, he  was  entitled  to  the  relief  he  sought  in  the  perpet- 
uation of  the  preliminary  injunction  granted  to  him.  The 
chancellor  denied  such  relief. 

When  the  allegations  of  a  bill,  "upon  Avhich  its  equity 
defends,  are  fully,  directly  and  completely  denied  in  the 
answer,  and  none  appears  by  the  case  made,  why  the  in- 
junction should  be  retained,"  it  should  l)e  dissolve<l. — 
Brooks  V.  Dia^y  35  Ala.  601 ;  Robertson    r.    Walker,  51 
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Ala.  487 ;  Rice  v.  Tobias,  83  Ala.  351,  3  South.  670 ;  1 
High  on  Injunctions,  §  162,  Id.  §§  1470,  142. 

In  this  case,  all  the  material  averments  of  the  bill  are 
denied  with  that  positiveness  and  clearness  required  by 
this  rule.  In  addition  the  affidavits  introduced,  as  was 
held  by  the  court  below,  abundantly  fortified  the  denials 
of  the  answer. 

There  was  a  difference  between  the  complainant  and 
the  defendants,  in  their  construction  of  the  contract  be- 
tween them,  as  to  how  the  timbers  cut  by  complainant 
were  to  be  measured,  the  complainant  contending,  that 
he  was  to  pay  two  cents  per  cubic  foot,  measured  or  scal- 
ed after  it  was  squared  at  the  mill,  while  the  contention 
of  the  defendant  was,  that  he  was  to  receive  two  cents 
per  cubic  foot  measured  as  round  timber.  It  must  be  ad- 
mitted that  there  is  some  indeflniteness  in  the  contract  as 
to  this  matter.  The  chancellor  held,  that  by  a  proper 
construction,  the  contention  of  the  defendants  was  the 
proper  one.  The  contract  sets  out,  that  complainant 
"agrees  to  purchase  all  of  the  pine  and  poplar  timber  that 
will  square  twenty  (20)  cubic  feet  in  one  stick,  except 
as  otherwise  provided,  and  to  cut  and  remove  the  same, 
between  the  1st  day  of  January,  1905,  and  the  1st  day  of 
January,  1910,  and  to  pay  the  parties  of  the  1st  part,  the 
sum  of  two  cents  per  cubic  foot,  for  all  the  timber  cut  un- 
der the  terms  of  this  contract,  the  first  payment  to  be 
made  sixty  days  after  the  party  of  the  second  part,  com- 
mences to  cut  said  timber,  and  to  pay  for  all  the  timber 
scaled  up  to  that  time  at  the  mill,"  and  so  to  pay,  at  the 
end  of  each  sixty  days  thereafter,  for  all  timber  which 
has  been  scaled. 

It  was  further  agreed,  "that  should  either  one  of  them 
violate  any  of  the  terms  of  the  contract,  then  the  same 
shall  be  null  and  void,  and  not  binding  on  the  other  par- 
ty." 

One  of  the  purposes  of  the  bill,  as  indicated  in  its  pray- 
er was  and  is  to  obtain  a  judicial  construction  of  the  con- 
tract of  lease  from  respondents  to  complainant.  The 
prayer  is,  that  upon  final  hearing  of  the  cause,  "your 
honor  will  construe  the  contract  shown  by  Exhibit  A  to 
this  bill,  existing  between  the  said  De  Bardeleben  and 
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the  complainant,  and  enforce  the  rights  of  the  complain- 
ant therein,  and  will  direct  the  register  to  hold  a  refer- 
ence and  ascertain  thereat,  what  sum  is  due  by  com- 
plainant to  said  De  Bardeleben,  and  for  an  injunction 
restraining  defendants,  their  agents  and  servants,  from 
interfering  with,  in  any  manner,  the  conduct  of  com- 
plainant's business  until  the  further  order  of  this  court, 
by  themselves,  their  agents  and  employes,"  etc. 

It  thus  fairly  appears,  that  the  purpose  of  the  bill  was 
two-fold, — the  construction  of  the  contract  of  lease  and 
for  the  injunction  on  account  of  alleged  interference  by 
the  De  Bardelebens  with  complainant  in  the  prosecution 
of  his  business,  under  his  lease  from  them.  If  the  object 
of  the  bill  were  only  to  have  a  judicial  construction  of  a 
disputcfl  stipulation  in  a  lease,  no  element  of  trust  being 
involved,  it  could  not  be  maintained. — L,  M.  &  M.  ('O.  v. 
Hannon,  93  Ala.  87,  9  South.  539.  But  this  object  may 
be  regarded  incidental  to  the  other  purpose  of  the  bill, — 
to  procure  the  injunction  referred  to. 

The  defendants,  besides  the  answer  filed,  also  filed  a 
cross-bill,  setting  up  additional  facts  relating  to  the 
same  subject  matter  as,  but  not  alleged,  in  the  original 
bill,  and  prayed  for  affirmative  relief  in  reference  to  it, 
and  this,  as  we  have  repeatedly  held  presents  a  case  of 
equitable  cognizance,  and  the  dismissal  of  the  original 
bill  does  not  dispose  of  the  cross-bill.  It  becomes  the  du- 
ty of  the  chancellor,  in  such  case,  if  he  dismisses  the  orig- 
inal bill,  to  grant  such  relief  under  the  cross-bill  as  would 
be  proper,  under  its  averments  and  proof,  as  if  it  were  an 
original  bill. — Wilkinmn  v.  Roper,  74  Ala.  141 ;  Ahels  v. 
P.  &  .V.  fnm.  Co.  92  Ala.  386,  9  South.  423 ;  Dat>is  v.  Cook 
65  Ala.  623;  Bedell  v,  N.  E.  M.  &H.  Co.  91  Ala.  326,  8 
South.  494;  Mei/er  v.  C.  L.  Co.  133  Ala.  557,  21  South. 
938. 

Whether  such  relief  can  be  granted  under  the  cross-bill 
constitutes  the  second  aspect  of  the  case  remaining  to  be 
considered. 

It  is  averred  in  the  cross-bill,  that  the  complainant  in 
the  original  bill,  has  cut  and  removed  prior  to  the  filing 
of  his  bill,  a  large  lot  of  timber  from  said  lands  of  the 
value  of  |600  and  failed  and  refused  to  pay  defendants 
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therefor ;  that  he  has  cut  and  disposed  of  timbers  without 
giving  defendants  an  opportunity  of  measuring  the  same, 
and  without  paying  them  therefor;  that  he  has  done  this 
under  the  protection  of  the  temporary  injunction  obtain- 
ed in  the  cause,  and  has  dispos<»d  of  the  same  in  every 
way  and  as  fast  as  he  could,  without  reporting  the  same 
to  defendants,  or  giving  them  an  opportunity  to  see  to 
the  measurement  thereof,  and  without  paying  for  the 
same;  that  complainant  has  gone  over  portions  of  said 
land  and  cut  and  carried  away  the  most  valuable  trees, 
and  left  standing  other  and  less  valuable  ones  which 
came  within  the  terms  of  said  contract,  and  that  the  cut- 
ting and  disposing  of  such  timbers  at  the  contract  price 
would  swell  the  amount  now  due  to  defendants  to  more 
than  1,000;  and  in  additi<m  to  this,  complainant  has  so 
mixed  and  confused  parts  of  timber  cut  by  him  from  the 
lands  described  in  said  contract,  that  it  would  be  impos- 
sible to  separate  the  one  from  the  other.  It  is  further 
averred,  that  because  of  these  violations  of  said  contract, 
defendants  elected  to  can(*el  and  annul  the  same,  and 
thereupon  and  l>ef(>re  the  bringing  of  this  suit,  they  in- 
formed comi)lainant  of  their  said  election,  and  notified 
him  to  stop  the  cutting  of  said  timbers,  and  to  cease  ope- 
rations under  said  contract,  but  complainant  paid  no  at- 
tention to  them,  and  continued. to  cut  and  remove  said 
timbers,  whereupcm  complainant  filed  this  bill,  and  by 
the  unfounded  allegations  therein  procured  the"  said 
writ  of  injunction. 

The  defendants  affirm  their  election  to  cancel  and  an- 
nul said  contract  l)ecause  of  the  violations  thereof  by 
complainant,  and  ask  that  the  same  be  canceled.  It  is 
averred,  that  complainant  is  insolvent,  and  does  not  own 
property  al>ove  his  exemptions  of  value  sufficient  to  com- 
pensate defendants  for  the  damages  they  have  already 
sustained  and  will  sustain  by  reason  of  the  cutting  and 
carrying  away  of  said  timber,  Avhich  complainant  will 
continue  to  do,  unless  restrained  by  law;  that  unless  so 
restrained,  defendants  will  suffer  irreparable  loss  in  that 
said  lands  will  l>e  denuded  of  their  trees,  and  defendants 
will  be  without  ade(iuate  comjxmsation  or  remedy  there- 
for. 
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The  prayer  of  the  ciross-bill  is  for  an  injunction  against 
complainant  to  prevent  his  continuance  of  the  alleged 
waste,  for  an  accounting  and  ascertainment  of  the 
amount  due  defendants  by  complainant  for  the  alleged 
damages  he  has  inflicted  on  defendants  and  for  general 
relief. 

There  can  be  no  doubt  but  that  the  cross-bill  presents 
a  case  for  equitable  relief  by  injunction.  The  defendant 
therein, — (H>mplainant  in  the  original  bill, — answered 
and  denied  the  material  averments  thereof.  The  com- 
plainants in  the  cross-bill  introduced  many  affidavits  to 
sustain  the  allegations  of  their  bill  and  the  defendant  in- 
troduced others.  Such  affidavits  are  admissible  in  cases 
of  waste,  and  when  irreparable  injury  might  ensue. — 
Barnard  r.  Davin^  54  Ala.  565;  Rice  r.  Tobias,  83  Ala. 
351,  3  South.  670;  Long  r.  Brmrn,  4  Ala.  631,  632;  High 
on  Injunctions,  §  671. 

After  due  consideration,  the  chancellor  was  of  the  opin- 
ion that  the  complainants  in  the  cross-bill  were  entitled 
to  temporary  injunction  against  respondent  therein,  as 
prayed  for,  and  so  ordered,  upon  their  filing  an  injunc- 
tion bond  in  the  sum  of  l|750  payable  to  complainant  and 
conditioned  as  prescribed.  The  appointmnet  of  a  receiv- 
er was  denied. 

Upon  consideration  of  the  case  as  made  by  the  bill  and 
answer,  and  the  cross-bill  and  answer  thereto,  and  the 
affidavits  introduced,  we  are  unable  to  conclude  that  the 
chancellor  erred  in  the  decree  rendered. 

Affirmed. 

We.\kley,  C.  J.,  and  Dowdell  and  Denson,  JJ.,  con- 
cur. 


Woodroof,  et  al.  v.  Hundley, 

Bill  for  Consiructimi  of  IVi//. 

(Decided  June  30,  1905.    39  So.  Rep.  907.) 

Wills;  Construction;  Lapsed  Legacies;  Effect. — Testatrix  pro- 
vided for  two  legacies  of  $1,000  each, .  but  the  legatees  died 
during  life  time  of  testatrix,  the  will  provided  further,    that 
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"all  the  balance  of  money  now  on  hand  (I  mean  gold  and 
silver  coin,  and  currency)  and  of  which  I  die  possessed,  after 
the  payment  of  the  legacies  mentioned  herein,  I  bequeath  •••• ; 
Held  that  the  legacies  lapsed  and  fell  into  general  resldium  or 
the  state. 

2.  Chariiieft:  Const  ruction;  Trustees. — The  fact  that  the  beneficiar- 

ies of  a  permanent  charity  created  by  will  were  left  to  the  se- 
lection of  the  trustees  named  In  the  will,  does  not  limit  the 
charity  to  the  lifetime  of  such  trustees,  as  the  exercise  of  the 
power  of  selection  would  appertain  to  the  office  of  trustee 
whether  filled  by  the  appointment  of  the  court  or  by  selection 
of  the  testatrix,  there  being  no  real  interregnum  In  the  of- 
fice of  any  trust. 

3.  Same;  Permanency.— When  real  estate  is  devised  to  trustees  to 

apply  the  rents,  incomes  and  profits  to  such  objects  of  charity 
as  might  be  designated  by  another,  and  conditioned  that  If 
first  devise  should  fail,  the  trustees  should  apply  such  pro- 
ceeds to  the  education  of  young  men  for  the  ministry;  and 
the  first  obje<'t  falling,  the  last  becomes  a  valid  permanent 
charity. 

4.  Wills;  Construction;  Parties  in  Interest. — ^A  legatee  under  a  will 

bequeathing  to  him  the  balance  of  money  (meaning  gold  and 
silver  coin  and  currency)  of  which  testatrix  dies  possessed, 
after  the  payment  of  certain  legacies,  has  no  Interest  In  the 
question  of  the  validity  or  invalidity  of  a  provision  in  a  device 
of  real  estate  to  trustees  to  use  the  income  for  a  certain  pu'- 
pose  as  it  in  no  wise  affects  his  Interests  under  the  will. 

Appeal  from  LinieMtone  ChaDcery  Court. 

Heard  l)efore  Hon.  W.  T.  Simpson. 

Bill  by  John  H.  Hundley,  executor  of  Mary  Ann  Wal- 
ton, decease<l,  against  James  W.  Woodruff  and  others, 
for  the  construction  of  the  will  of  the  deceased.  From  a 
decree  construinj?  the  will,  defendants  appeal. 

Item  14  of  the  will,  discussed  in  this  opinion,  is  as  fol- 
lows: "The  halaiK'e  of  my  real  estate  consists  of  the 
plantation,  ccmtaininji;  al)out  ttOO  acres,  known  as  the 
^Oakwood  Places'  and  upon  which  is  situated  the  family 
^aveyard.  I  <;ive  and  bequeath  this  land  (with  theex- 
cepticm  of  the  li^raveyard,  containinji:  fcmr  acres)  to  John 
Hundley,  <l.  W.  Mitchell,  and  James  Sloss,  in  trust  to 
rent  the  same  and  apply  the  proceeds  to  such  objects  of 
charity  and  l>enevolence  as  the  Presbytery  of  the  State 
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of  Alabama  of  the  Cumberland  Presbyterian  Church  may 
indicate  or  designate;  and,  should  this  devise  fail,  then 
the  said  trustees  shall  apply  the  proceeds  to  the  mainte- 
nance and  education  of  young  men  preparing  for  the 
ministry  in  the  Cumberland  Presbyterian  Church,  or  in 
any  other  Protestant  church,  said  young  men  to  be  se- 
lected by  the  said  trustees  or  any  two  of  them.  I  add 
to  this  legacy  the  residum  of  my  estate." 

As  qualifying  this,  item  15  is  as  follows:  "Out  of  the 
rents  of  Oakwood,  I  will  and  desire  that  said  graveyard 
be  kept  up  in  its  fencing  and  so  as  to  inclose  said  four 
acres  decently,  and  to  keep  the  right  of  way  in  good  con- 
dition and  repair." 

J.  E.  HoRTON,  Jr.,  and  Earle  Pkttus,  for  appellant 
McDonald.  Cabaniss  &  Willingham,  and  Cabaniss  & 
Weakley,  for  appellants,  minor  children.  R.  W,  Walk- 
er, Milton  Humes,  and  W.  T.  Sanders,  for  appellant 
Woodroof.    No  briefs  came  to  the  Reporter. 

Thomas  (^  McClbllan,  for  appellee  trustees,  and  Os- 
car R.  Hundley,  and  Harris  &  Eystbr^  for  appellee 
Hundley.    No  brief  came  to  the  Reporter. 

TYSON,  J. — This  appeal  involves  only  two  questions: 
One,  relating  to  the  effect  of  the  lapse  of  certain  lega- 
cies ;  the  other,  touching  the  validity  of  a  charity.  The 
eleventh  clause  of  the.  will  of  the  testatrix  is  as  follows : 
"All  the  balance  of  the  money  now  on  hand,  and  of  which 
I  die  possessed,  after  the  payment  of  my  just  debts  and 
the  legacies  mentioned  herein,  I  give  and  bequeath  to 
Walton  McDonald,  son  of  J.  N.  and  Maggie  McDonald, 
of  Williamson  county,  Tennessee.  By  'money'  herein  I 
mean  gold  and  silver  coin  and  currency,  wherever  de- 
posited, or  situatefl.''  Among  the  legacies  were  two  of 
|1,000  each  to  persons  who  died  during  the  life  of  the 
testatrix.  The  chancellor,  in  construing  the  will,  held 
thai  these  legacies  fell  into  the  general  residuum.  This 
ruling  is  assigned  as  error  by  appellant  McDonald. 

Of  course,  the  lapse  of  legacies  which  are  primarily  a 

19. 
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charge  on  the  "money"  of  the  testatrix  will  lensen  that 
much  such  charges,  and  in  that  way  will  give  to  the  lega- 
tee entitled  to  the  balance  of  the  money  the  benefit  of  the 
lapse;  but  the  laps(xl  legacies  themselves,  as  a 
charge  upon  the  whole  of  the  testatrix's  prop- 
erty, .  ceased  to  be  of  any  effect  whatever,  pre- 
cisely as  if  they  had  never  been  iuvserted  in 
the  will,  and  therefore  ceased  to  be  a  charge 
against  the  residuum  of  the  estate.  The  testatrix,  is  ap- 
pears, was  at  the  date  of  her  will  about  to  undergo  a  dan- 
gerous surgical  operation,  and  immediate  death  was  con- 
templated as  a  possible  result.  In  that  view  the  testa- 
trix uses  in  this  clause,  in  reference  to  her  money,  the 
words,  "now^  on  hand."  At  the  same  time  she  contempla- 
ted that  she  might  not  die,  and  that  consequently  the 
words  "now  on  hand''  might  create  difficulty  in  their  ap- 
plication to  conditions  existing  at  her  death  in  after 
years.  Therefore  she  made  the  clause  ambulatory  and 
applicable  to  her  death  at  any  time  by  the  additional 
Mords  "and  of  which  I  die  possessed.''  There  seems  to 
be  no  difficulty  whatever  about  the  construction.  The 
bcMiuest  only  applies  to  the  money  "possessed"  at  her 
death,  and  only  i?overs  such  money  as  is  left  after  paying 
the  valid  charges  put  upon  such  monev,  and  therefore  the 
legatee  of  "the  balance"  only  has  the  indirei*t  advantage 
of  lapsed  legacies  by  the  cancellation  of  such  legacies  as 
charges. 

The  testatrix  by  the  fourteenth  clause  of  her  will  gave 
a  certain  real  property  and  the  residue  of  her  estate  to 
three  trustees  for  a  charity  which  was  held  invalid  by 
the  lower  court,  and  provided  an  alternative  l)e<|uest  for 
a  different  charity  "sh(mld  this  (the  first)  devise  fail." 
The  court  held  the  alternative  devise  valid,  and  this  rul- 
ing is  assigned  as  error.  The  devise  is  that  "the  said  trus- 
tf  es  shall  apply  the  procetnls  (increase  of  the  property) 
iv  the  maintenance  and  fnlucation  of  young  men  pre- 
paring for  the  ministrty  of  the  Cumberland  Presbyterian 
Church,  or  in  any  other  Protestant  church ;  said  young 
ni(»n  to  lie  selectetd  by  said  trustees,  or  any  tw^o  of  them." 
By  the  next  clause  (15)  it  is  provided  that  a  designated 
family  graveyard  of  four  acres,  included  in  the  tract  of 
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land  devised  by  the  fourteenth  clause,  but  excluded  from 
the  devise  itself,  shall  be  inclosc^d  and  kept  up  out  of  the 
rentp  of  the  land  devoted  to  the  charity.  There  being  no 
assignment  of  error  relating  to  the  primary  scheme  of 
charity,  we  will  consider  only  the  objections  to  the  alter- 
native scheme  above  set  out. 

It  is  insisted  that  the  testatrix  did  not  intend  or  de- 
clare a  permanent  charity,  but  at  most  only  a  devotion  of 
the  income  of  the  property  to  the  maintenance  and  edu- 
cation of  young  men  preparing  for  the  ministrty  during 
the  time  they  could  1k»  selected  by  the  named  trustees  or 
any  two  of  them.  This  objection  would  hardly  be  insis- 
ted on,  except  for  the  provision  that  the  persons  to  be 
maintained  and  educated  are  'Ho  l>e  selected  by  said  trus- 
tees, or  any  two  of  them."  The  argument  is  that  a  per- 
sonal i^onfidence  was  reposed  in  the  named  trustees,  and 
therefore  it  was  necessarily  a  temporary  provision,  oper- 
ating only  during  the  possibility  of  its  exercise,  and  not 
existing  at  all  after  the  death  of  the  trustees.  And  the 
case  of  Fontmu  v.  Rarrjfcl,  17  IIow.  369,  15  L.  Ed.  80,  is 
relied  on  to  support  the  contention.  The  provision  giv- 
ing the  trustees,  or  any  two  of  them,  j)ower  to  select  the 
young  men  preparing  for  the  ministry  (if  the  (Cumberland 
Presebyterian  Church,  or  f(^r  the  ministry  of  any  Protes- 
tant church,  as  recipients  of  the  charity,  is  a  power 
which  would,  by  the  law  and  without  respect  to  the  spec- 
ial provision  of  the  will,  appertain  to  the  office  of  trus- 
tee. The  property  is  given  to  the  trustees  for  the  defined 
charitable  trust  of  applying  the  income  "to  the  mainte- 
nance of  young  men  preparing  for  the  ministry"  of  the 
Cumberland  Presebyterian  C^hurcb,  or  any  Protestant 
church.  If  all  the  trustees  had  died;  the  trust  would  not 
have  failed.  And  the  fact  that  the  power  of  selection  was 
expressly  vested  in  the  trustees  is  immaterial,  as  it 
would  appertain  by  implicati(m  to  the  office,  whether 
filed  by  appointees  of  the  ccmrt  or  by  selection  of  the  tes- 
tatrix. There  may  1k^  said  to  be  no  real  interregnum  in 
the  office  of  any  trust. 

"Public  charities  indefinite  in  terms  are  necessarily 
limited  in  their  administration  by  the  amount  of  the 
foundation  (or  funds   available).     Where   the   founder 
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does  not  provide  a  rule  or  order  of  selection,  there  is, 
therefore,  in  every  public  charity  a  necessary  power  of 
selection  of  beneficiaries  in  the  trustees.'' — Dodge  v.  Wil- 
liamfi,  46  Wis.  70,  98, 1  N.  W.  92,  50  N.  W.  1103;  Russell 
r.  Allen,  107  U.  S.  163, 167,  2  Sup.  Ct.  327,  27  L.  Ed.  397 ; 
Howe  p.  \Vilson,  60  Am.  Rep.  226,  and  note;  Hesketh  r. 
Murphy y  35  N.  J.  Eq.  23;  ^t,  James  Orphan  Asi/lum  r. 
meUni.  60  Neb.  796,  84  N.  W.  273,  83  Am.  St.  Rep.  553; 
B^aiard  V.  Chandler,  149  Mass.  532,  541,  21  N.  E.  951, 
5  L.  R.  A.  104;  2  Perrv  on  Trusts,  §§  721,  731,  732;  2 
P(mi.  Eq.  §§  1025, 1026;  6  Cyc.  pp.  938-940.  The  case  of 
Fontain  v.  Ravenel,  17  How.  369,  15  L.  Ed.  80,  and  kin- 
dred cases,  have  no  application  here.  In  that  case  there 
was  only  a  power  g^iven  to  the  executors,  or  the  survivor 
of  them,  after  the  death  of  a  life  tenant  (the  wife)  to  dis- 
pose of  or  appoint  the  property  "for  the  use  of  such  char- 
itable institution  in  Pennsylvania  and  South  Carolina  as 
they  or  he  may  deem  most  beneficial  to  mankind^  etc'- 
It  is  plain  that  the  charity  itself  was  here  wholly  undc 
termined  and  was  left  to  the  personal  confidence  and  dis- 
cretion of  the  executors,  and,  the  power  never  having; 
l)een  exercised  and  being  impossible  of  exe(»ution,  the  de- 
vise of  necessity  failed,  without  an  exercise  of  the  doc- 
trine of  cij  pres,  which  has  never  prevailed  in  this  coun- 
try. In  the  case  at  bar  the  particular  charity  is  defined 
and  designated  with  all  the  certainty  required  by  law, 
and  it  is  only  the  administrative  detail  of  the  selection  of 
the  individual  object  of  the  class  to  be  educated,  etc., 
which  is  left  to  the  trustees.  This  is  an  -uncertainty 
which  appertains  to  every  scheme  of  charity  of  the  kind. 
No  will  individualizes  the  foundlings  who  are  to  be  nour- 
ished, or  the  sick  who  are  to  be  nursed,  or  the  existing 
or  nonexi sting  young  men  who  are  to  he  aided  in  a  case 
of  this  character.  The  fact,  then,  that  the  trust  empow- 
ered the  trustees  to  select  the  beneficiaries,  is  no  indica- 
tion whatever  that  the  charity  was  limited  to  their  life- 
time. There  can  be  no  question,  on  a  consideration  of  the 
whole  will,  including  the  first  scheme  of  charitv  (Bur- 
rill  t\  Roardmmu  43  N.  Y.  260,  3  Am.  Rep.  694),  that  the 
testatix  intended  the  alternative  provision  under  consid- 
eration as  permanent. 
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It  is  further  insisted  that,  if  the  testatrix  intended  a 
permanent  charity,  it  cannot  be  carried  into  effect,  be- 
cause it  wa«  coupled  with  a  discretion  in  trustees,  who 
are  dead,  to  select  the  particular  objects  who  are  to  re- 
ceive the  benefit  of  the  provision,  .and  because  the  fif- 
teenth clause  of  the  will  provides  that  an  undefinable 
part  of  the  income  is  to  he  subtracted  in  per- 
petuity to  care  for  the  graveyard.  The  first  objec- 
tion has  already  l)een  answered.  The  selection 
of  the  particular  objects  of  the  designated  class 
to  be  benefitted  is  a  mere  administrative  detail,  not 
involving  the  essence  of  the- charity,  and  l)elongs  to  the 
office  of  trustee*,  unless  specially  otherwise  provided, 
and,  when  not  specially  otherwise  provided,  will  l>e  ex- 
ercised by  the  court  or  attache<l  to  the  office  of  trustee^  on 
failure  of  the  particular  plan. — BuUard  v,  iluimller,  and 
other  authorities  cited  supra.  And  the  fact  that  there  is 
a  valid  or  invalid  provision  in  the  fifteenth  clause  of  the 
will  relating  to  the  income  of  the  property  devoted  to 
the  charity  is  wholly  immaterial.  If  the  provision  is  val- 
id, it  will  simply  reduce  the  income  of  the  property  to 
the  extent  of  the  charges  for  keeping  up  the  graveyard. 
If,  on  the  other  hand,  it  is  invalid,  it  can  have  no  effect. 
The  appellants  can  therefore  in  no  event  be  prejudictni  by 
the  fifteenth  clause  of  the  will,  whether  it  \f^  a  valid  or  in- 
valid provision. 

We  find  no  error  in  the  decree  of  the  lower  court  of 
which  the  appellants  can  complain,  and  it  must  be  af- 
firmed. 

Mof 'LELLAN,  C.  J.,  and  Simpson,  and  Anderson,  JJ., 
concur. 
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Ellis,  et  al^  V.  Crawson. 

A  Bill  to  Have  Declared  Null  and  Void  a  Paper  Pur- 
porting to  Be  a  Will,  and  to  Have  the  Probate 
ProceedincjH  Leading  Up  to  its  Probate  and 
the  Probating  of  the  Will  Annulled 
and  Set  Aside, 

(Decided  June  30th,  19()(5.    41  So.  Rep.  942.) 

1.  Wills;  fiuit  to  Contest;  Limitation.— The  fact  that  some  of    the 

heirs  at  law  of  a  testatrix  were  barred  under  the  statute  from 
proceeding  in  chancery  to  contest  the  will,  did  not  affect  the 
right  of  a  minor  who  was  not  properly  represented  at  the 
probate  of  the  will  in  the  probate  court  to  contest  the  probate 
of  the  will.— Sections  4298,  4299,  Code  1896. 

2.  Same;  Pleading;  Demurrer. — In  a  suit  in  chancery  to  contest  a 

will  after  its  admission  to  probate  where  it  was  sought,  in 
addition  to  setting  aside  the  will,  to  have  a  deed  from  a  lega- 
tee set  aside,  and  also  an  injunction  against  the  legatees  gran- 
tees to  restrain  them  from  disposing  of  the  property,  the  ex- 
tent and  character  of  complainant's  relief  being  determinable 
in  the  final  decTee,  such  question  could  not  properly  be  raised 
by  a  demurrer  to  the  bill. 

3.  Appeal;  Review,  Failure  to  Demur. — ^The  question  of  multifarious- 

ness of  a  bill  cannot  be  considered  on  appeal,  although  argued 
by  appellant  in  the  absence  of  a  demurrer  to  the  bill  raising 
this  question. 

4.  Equity;  Pleading;  Bill;  Inconsistency  and  Repugnancy. — Without 

being  multifarious  a  bill  may  be  inconsistent  and  repugnant  in 
its  averment. 

5.  Same;  Wills;  Contest. — ^The  bill  avers  that  the  will  was  not  at- 

tested by  two  witnesses,  while  the  copy  of  the  will  attached 
as  an  exhibit  thereto  discloses  two  subscribing  witnesses. — 
Held,  not  to  render  the  bill  reptgnaut  in  averments. 

6.  Wills;  Contest;  Allegations  of  Grounds. — In  a  contest  in  chan- 

cery of  a  will  under  Sections  4298-4299,  the  party  contesting 
is  not  confined  to  any  one  ground  of  contest,  but  all  the  grounds 
of  contest  mentioned  in  Section  4287  may  be  alleged. 

7.  Same;  Sufficiency  of  liUl;  Allegation  of  Fraud. — The  allegations 

of  grounds  of  contest  should  state  facts  and  not  conclusions 
and  the  bill  alleging  the  execution  of  the  will  procured  by 
fraud  and  misrepresentation  without  averring  any  facts  con- 
stituting such  fraud  and  misrepresentation  is  open  to  demur- 
rer. 
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Appeal  from  Jeflferson  Chancery  Court. 

Heard  before  the  Hon.  A.  H.  Benners. 

This  was  a  bill  filed  by  Florence  Crawson  by  her  next 
friend  against  Bessie  Ellis  et  al.  seeking  to  have  declared 
null  and  void  and  set  aside  a  paper  writing  purporting 
to  be  the  last  will  and  testament  of  Martha  Laws,  and 
also  seeking  to  have  declared  null  and  void  all  the  pro- 
ceedings in  the  probate  court  admitting  said  alleged  pa- 
per writing  to  probate  as  the  last  w;ill  of  said  Martha 
Laws;  also  seeking  to  have  declared  the  rights  of  com- 
plainant in  the  property  mentioned  therein,  to-wit,  a 
one-third  interest ;  also  seeking  to  have  a  deed  from  Wil- 
liam Laws  to  Bessie  Ellis  and  Joe  Ellis  conveying  said 
property  to  them  declared  a  cloud  upon  complainant's 
title,  and  to  set  aside  and  annul  the  same ;  it  also  seeks 
injunction  against  all  the  respondents,  their  agents,  and 
attorneys  to  restrain  them  from  selling,  disposing  of,  or 
otherwise  interfering  with  the  property,  and  for  a  re- 
ceiver to  take  charge  of  the  same.  The  facts  made  by 
the  bill  are  as  follows:  Complainant  is  a  minor,  and 
the  only  heir  at  law  of  a  sister  of  Martha  Laws.  That 
on  the  19th  day  of  March,  1903,  Martha  Laws  died,  leav- 
ing no  child  or  childi*en,  but  leaving  a  husband,  William 
Laws,  and  the  following  next  of  kin.  (Here  follows  a 
list  of  the  next  of  kin  including  the  mother  of  complain- 
ant, who  is  alleged  to  have  died  before  Martha  Laws.) 
That  Martha  Laws  left  at  the  time  of  her  death  certain 
real  estate  and  personal  property  as  described  in  the  bill. 
It  is  further  alleged  that  Martha  Laws  left  no  will,  and 
made  no  disposition  of  her  property,  but  that  soon  after 
her  death  her  husband,  William  Laws,  presented  to  the 
probate  court  of  Jeflferson  county  a  paper  writing  pur- 
porting to  be  the  last  will  and  testament  of  said  Martha 
Laws,  which  was  duly  admitted  to  probate.  That  by 
said  alleged  will  all  of  the  property  was  left  to  the  hus- 
band, and  in  the  said  paper  writing  the  husband  was 
nominated  as  executor  without  bond.  The  bill  further 
alleges  "that  said  paper  writing  was  not  the  will  of  said 
Martha  Laws,  that  the  same,  was  procured  by  the  fraud 
and  misrepresentation  of  William  Laws  and  one  Joe 
Ellis.    But  notwithstanding  this  the  said  William  Laws' 
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by  fraud  and  misrepresentation  procured  the  said  paper 
writing  to  be  probated  by  the  probate  court  of  Jefferson 
county,  Ala.,  in  May,  1903,  as  and  for  the  last  will  and 
testament  of  Martha  Laws.  Complainant  avers  that  the 
probating  of  said  will  or  paper  writing  as  the  will  of 
Martha  Laws  was  obtained  by  the  fraud  and  misrepre- 
sentation of  William  Laws  and  one  Joe  Ellis.  *  *  *  Com- 
plainant further  avers  that  at  the  time  the  said  paper 
writing  is  alleged  to  have  been  executed  by  said  Martha 
Laws  she  was  mentally  unable  to  execute  a  will  or  to 
make  any  disposition  of  her  property,  besides  she  did 
not  intend  or  attempt  to  do  so,  but  that  the  whole  paper 
writing  purporting  to  be  her  last  will  and  testament  was 
prepared  and  her  name  signed  thereto  by  a  mark  by  one 
Joe  Ellis  without  the  knowledge  or  consent  of  said  Mar- 
tha Laws  but  by  the  fraud  and  procurement  of  William 
Laws  and  Joe  Ellis,  and  that  the  paper  writing  was  writ- 
ten out  by  Joe  Ellis,  and  the  witnesses-  names  attached 
thereto  were  signed  by  Joe  Ellis."  The  bill  also  alleges 
that  complainant  was  not  legally  represented  during 
any  of  the  probate  proceedings  admitting  the  will  to  pro- 
bate. That  after  the  will  was  admitted  to  probate,  Wil- 
liam Laws  took  charge  of  the  property,  and  on  the  8th 
day  of  June,  1904,  executed  a  deed  to  the  property  to 
Bessie  Ellis  and  Joe  Ellis,  Jr.,  minor  children  of  Joe  El- 
lis above  referred  to,  reserving  the  use  and  benefit  of  the 
same  to  himself  during  his  life.  The  bill  also  alleges 
that  this  deed  was  without  consideration,  and 
that  the  will  was  not  signed  by  two  witnesses.  There 
was  motion  to  dismiss  the  bill  for  want  of  equity  which 
was  overruled.  The  defendant  then  demurred  to  the 
bill  and  the  averments  thereof  as  being  inconsistent  and 
repugnant  one  with  the  other.  That  the  allegations  of 
fraud  contained  therein  were  mere  conclusions  and  facts 
constituting  the  fraud  were  not  set  forth  with  sufficient 
definiteness  and  certainty.  Various  other  grounds  were 
assigned  raising  the  other  questions  discussed  in  the  op- 
inion, and  not  necessary  to  be  here  set  (mt.  From  a  de- 
cree overruling  these  demurrers,  this  appeal  is  prose- 
cuted. 
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Tillman,  Gbubb,  Bradley  &  Morrow,  for  appellant. 
— The  demurrers  to  the  bill  and  to  the  several  portions 
of  the  bill  raising  the  question  of  multifariousness  and 
that  the  bill  contained  repugnant  and  inconsistent  alle- 
gations, were  well  taken  and  should  have  been  sus- 
tained.— McEvoy  V.  Leonard,  89  Ala.  455;  Banks  v, 
Speersy  103  Ala.  406;  Tillman  v.  Thomas,  87  Ala.  321. 
No  fraud  is  alleged,  or  rather  no  facts  are  alleged  con- 
stituting the  fraud  claimed. — Flewellen  v.  Crane,  58 
Ala.  627;  Morgan  v.  Morgan,  68  Ala.  80;  Ghamherlain 
V,  Dorrance,  69  Ala.  40 ;  McUan  v.  Ordway,  76  Ala.  347 ; 
Bell  V.  8.  B.  &  L.  Asso.,  140  Ala.  377.  The  allegations 
of  the  bill  do  not  make  a  case  of  testamentary  incapac- 
ity on  the  part  of  Martha  I^aw. — Taylor  v.  Kelly,  31  Ala. 
59;  4  Mayfield,  p.  1140.  The  allegations  of  the  bill 
that  the  will  was  not  properly  attested  are  not  supported 
by  the  copy  of  the  will  annexed. — §  4263,  code  1896 ;  Mer- 
ritt  V.  Phoenix,  48  Ala.  87 ;  Sharpe  v.  Orme,  61  Ala.  263 ; 
Rogers  v.  Adams,  66  Ala.  600;  Terry  v.  Forbes,  94  Ala. 
135.  The  attestation  is  sufficient  to  show  prima  facie 
that  the  witnesses  subscribed  their  names  in  the  presence 
of  the  testator. — Woodroof  r.  Hundley,  127  Ala.  640. 
The  complainant  being  entitled  only  to  a  third  interest 
in  the  estate,  the  court  cannot  decree  that  said  will  and 
probate  proceedings  are  null  and  void. — §  2299,  code 
1896 ;  Sampson  v.  Sampson,  30  Pac.  Rep.  979 ;  Bailey  v. 
StetoaH,  2  Redf.  Sur.  227.  All  the  necessary  parties 
were  not  made  parties  respondent  or  complainant  to  the 
hill— McOee  v.  Linton,  104  Ala.  120;  94  Ala.  479;  86 
Ala.  867;  Perkins  v.  Briarfield  Co.,  77  Ala.  403;  Nicrosi 
V.  Calera  Co,,  115  Ala.  429. 

R.  H.  Pearson,  and  Sharpe  &  Miller,  for  appellees. 
— Where  a  bill  sets  forth  facts  which  entitles  complain- 
ant to  relief,  it  is  no  objection  to  the  bill  that  it  avers 
cumulative  facts. — Worthington  v.  Miller,  134  Ala.  422; 
Nohle  V.  Moses  Bros,,  81  AJa.  530.  A  demurrer  cannot 
properly  be  directed  to  allegations  not  separable  from 
the  rest  of  the  bill  and  not  alone  constituting  the  basis 
of  the  relief  sought. — 16  Cyc.  p.  274.  A  reading  of  the 
bill  will  disclose  that  the  demurrers  were  properly  over- 
ruled. 
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DOWDELL,  J. — The  primary  purpose  of  the  bill  is 
the  (contest  of  the  will  of  Martha  Laws,  deceased,  which 
had  already  been  admitted  to  probate  in  the  probate 
court  of  Jefferson  county.  The  complainant  was  a  mi- 
nor at  the  time  of  the  filing  of  the  bill,  and  she  files  her 
bill  by  next  friend.  Under  the  averments  of  the  bill,  the 
right  to  come  into  the  court  of  chancery  for  the  purpose 
of  contesting  the  alleged  will,  is  given  her  by  the  statute. 
—Code  189(>,  §§  4298  and  4299.  The  fact  that  some  of 
the  heirs  at  law  of  the  deceased  are  barred  under  the 
statute  by  lapse  of  time  from  proc€*eding  in  chan(*ery  to 
contest  the  will  does  not  affect  the  right  of  the  complain- 
ant, who  is  not  barred,  from  maintaining  her  bill  for 
that  purpose.  And  the  question  of  the  extent  and  char- 
acter of  the  complainant's  relief  is  one  determinable  in 
the  final  decree,  and  is,  therefore,  not  properly  raised  by 
demurrer  to  the  bill. 

There  is  no  demurrer  to  the  bill  on  the  ground  of  mul- 
tifariousness, and  hence  that  (juestion,  although  argued 
by  counsel  for  appellants,  is  one  not  presente<l  by  the 
record  for  consideration.  There  is  a  ground  of  demurrer 
that  the  l)ill  is  inconsistent  and  repugnant  in  its  aver- 
ments. A  bill  may  be  inconsistent  and  repugnant  in 
averment  without  being  multifarious.  The  alleged  re- 
pugnancy is  that  the  bill  avers  that  the  purported  will 
was  not  attested  by  two  witnesses,  whereas  the  copy  of 
the  alleged  will  which  is  attached  as  an  exhibit  to  the 
bill  discloses  that  there  were  two  subscribing  witnesses. 
The  bill  avers  as  a  fact  that  the  will  was  not  subscribed 
by  two  witn€\sses  who  signed  as  such  in  the  presence  of 
the  testator.  The  copy  of  the  will  might  sliow  on  its 
face  that  two  witnesses  regularly  subscribed  as  such,  yet 
it  might  not  be  true  in  fact. 

On  the  contest  of  a  will,  the  party  contesting  is  not 
(tonfined  to  any  one  single  ground  of  contest.  The  stat- 
ute (Code  189(J,  §  4287),  in  reference  to  the  contesting 
of  a  will  provides;  "by  filing  in  the  court  wiiere  it  is  of- 
fered for  probate  allegations  in  writing  that  the  will  w^as 
not  duly  executed,  or  of  unsoundness  of  mind  of  the  tes 
tator,  or,  of  any  other  valid  objections  thereto.''     Any 
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objection  which  goes  to  the  validity  of  the  alleged  will  is 
a  ground  of  contest.  And  all  of  the  grounds  of  objection 
to  the  validity  of  the  will  may  be  averred  in  the  contest. 
And  the  same  thing  may  be  done  where  the  proceeding 
•to  contest  is  by  a  bill  in  chancery.  Grood  pleading,  how- 
ever, requires  that  in  stating  the  grounds  of  the  contest 
facts  should  be  averred,  and  not  conclusions.  The  bill 
in  this  case,  as  the  ground  of  contest,  avers  that  the  exe- 
cution of  the  alleged-  will  was  procured  by  fraud  and 
misrepresentation,  without  averring  any  facts  constitut- 
ing the  alleged  fraud  and  misrepresentation.  This  is  an 
insufficient  averment,  and  in  this  respect  the  bill  was 
open  to  demurrer.  The  rule  is,  where  fraud  is  charged, 
facts  constituting  the  fraud  should  be  stated. — Flewel- 
len  i\  Crmie,  58  Ala.  628 ;  Morgan  v,  Morgan ,  68  Ala.  80 ; 
Chamberlain  v.  Dorrance,  69  Ala.  40;  Bell  v.  So,  Build- 
ing  Loan  Ass'n,  140  Ala.  377,  37  South.  237,  103  Am.  St. 
Rep.  41 ;  2  Brick.  Dig.  330.  The  ground  of  demurrer  as- 
sailing the  bill  in  this  respect  was  well  taken,  and  should 
have  been  sustained. 

The  bill  avers  that  said  Martha  Laws  was  "mentally 
unable  to  make  a  will"  at  the  time  of  making  the  alleged 
will.  It  may  be  that  this  may  be  taken  as  an  averment  of 
that  "unsoundness  of  mind"  which  incapacitated  her  to 
make  a  will,  but  the  bill  in  this  respect  might  be  im- 
proved. 

For  the  error  pointed  out,  the  decree  will  be  reversed, 
and  one  here  rendered  sustaining  the  demurrr  to  the  part 
of  the  bill  as  indicated  above. 

Reversed  and  rendered. 

Weakley,  C.  J.,  and  Haralson,  and  Denson,  JJ., 
concur. 
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Ensley  Development  Co.,  v.  Powell. 

Bill  for  Injunction  and  Receiver. 
(Decided  Jan.  31,  190G.    40  So.  Uep.  137.) 

1.  Courts;  Jurisdiction;  Constitutional  Provisions;  Statutes. — ^Acts 

1894-95,  p.  881,  the  act  which  confers  chancery  powers  and 
Jurisdiction  upon  the  circuit  courts  of  Jefferson  and  other  coun- 
ties, is  not  unconstitutional. 

2.  Constitutional  .Law;     Limitation    of    Powers. — ^The     lej^islative 

branch  of  the  State  government  has  supreme  power  in  the 
enactment  of  laws,  except  where  this  power  Is  limited  by  the 
constitution. 

3.  Judges;  Proceedings  in  Vacation;  Appointment  of     Receivers. — 

Under  acts  1894-95,  p.  881,  the  Judges  of  the  circuit  court  of 
Jefferson  county  have  power  and  authority  to  appoint  receiv- 
ers in  vacation. 

4.  Receivers;  Appointment;  Notice. — A  receiver  should  not    be  ap- 

pointed in  ex  parte  proceedings  upon  the  application  of  stock 
holders  to  dissolve  a  corporation,  under  the  provisions  of  Acts 
1903,  p.  337,  until  after  personal  notice  to  resident,  and  pub- 
lished notice  to  non-resident,  stockholders,  and  not  then  with- 
out proof  as  required ;  unless  in  case  of  great  emergency  oth- 
erwise allowed  by  law. 

5.  Same;  Notice  to  Corporation;  Sufficiency. — Upon  application  for 

a  rec'eiver,  a  letter  from  the  V.  president  of  the  cor- 
IK)ration  to  an  attorney  stating  that. the  appointment  of  a  per- 
son, thei'ein  named,  as  receiver,  would  be  satisfactory  to 
him,  e.<»pecially  when  it  is  not  shown  whether  the  letter  was 
written  before  or  after  the  appointment  of  the  receiver,  and 
the  letter  was  not  signed  by  the  officer  in  his  representative 
capacity,  such  letter  Is  not  a  waiver  of  notice  by  the  c*orpora- 
tlou,  nor  does  it  show  notice  to  the  corporation. 

Appeal  from  Jetfersoii  Circuit  Court. 

Heard  l>efore  Hon.  A.  A.  ('oleraan. 

This  was  a  hill  filed  hy  Charles  B.  Powell  as  the  ad- 
ministrator of  a  stockholder  against  the  Ensley  Develop- 
ment Company  et.  al.  for  an  injunction  to  restrain  cer- 
tain corporate  acts  and  for  a  receiver.  From  a  decree 
appointing  a  receiver  respondents  appeal.  The  facts  are. 
sufficiently  stated  in  the  opinion. 
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("ABANiss  &  Weakley,  for  apellant  There  was  an 
entire  want  of  authority  on  the  part  of  the  judge  of  the 
tenth  judicial  circuit  to  appoint  a  receiver.  The  ap- 
pointment was  made  not  by  the  circuit  court  of  Jefferson 
county  but  by  the  Honorable  A.  A.  Coleman,  in  vacation. 
—Acts  1903,  p.  338;  Ew  parte  Farquhar  &  Hon,  99  Ala. 
375;  Rogcr%  v.  Torhett,  58  Ala.  523;  8  A.  &  E.  Ency.  of 
Law,  p.  23,  note  1. 

Acts  1894-95,  p.  881,  limit  the  powers  of  the  circuit 
court  and  of  the  judges  while  holding  the  court  and  does 
not  confer  power  on  a  circuit  judge  in  vacation  to  ap- 
point a  receiver  without  notice.  Authorities  supra; 
Ja^nes'  Cme,  138  Ala.  594;  Coolei/s  Case,  132  Ala.  592; 
Xeirman  r.  Hammoudy  46  111.  36;  FMin  r,  Karl,  7  Neb. 
381;  11  (\vc.  682.  The  Acts  approval  Feb.  18,  1895, 
Acts  1894-5,  p.  881,  is  violative  of  the  constitution. — Nn- 
(/e9it\H  Vane,  18  Ala.  524;  Roundtree's  Vase,  51  Ala.  42; 
Wbitrr  r.  t<a}/rc,  118  Ala.  1.  Prior  to  the  constitution  of 
1901,  the  Legislature  had  no  authority  to  confer  chan- 
cery jurisdiction  upon  the  ciFcuit  courts. — Authorities 
next  above;  Ferris  t\  Higleify  87  (/.  8.  375;  Vail  v.  Dim- 
mhif/,  44  Mo.  210;  65  N.  C.  379;  44  N.  J.  L.  118. 

The  appointment  of  a  receiver,  upon  an  ex  parte  ap- 
plication is  never  tolerated  except  in  cases  of  the  great- 
est emergency,  for  the  prevention  of  irreparable  injury, 
or  in  cases  where  the  defendant  .has  absconded  and  will- 
fully puts  himself  l>eyond  the  jurisdictin  of  the  court. — 
au'reath  r.  Vnion  Bank  d  Trust  Go,,  121  Ala.  204 ;  Alder- 
son  on  Receivers,  Sec.  124.  The  case  made  by  the  bill 
does  not  bring  it  within  the  rule. — hittlc  Waj^rior  Coal 
Co.  r.  Hooper,  105  Ala.  66S;  Bank  of  Florence  r.  U,  /?.  & 
fj.  Co.  104  Ala.  294;  High  on  Receivers,  Sec.  Ill,  and  au- 
thorities supra. 

Charles  B.  Powell,  for  appellee.— The  appeal  should 
be  dismissed  for  the  reason  that  under  the  judgment  of 
the  court  no  such  corporation  as  appellant  exists. — Nel- 
ifon  V.  Hnhhard,  96  Ala.  238.  The  circuit  judge  of  the 
tenth  judicial  circuit  has  authority  to  i^-sue  the  injunc- 
tion and  to  appoint  the  receiver. — Sec.  799,  Code  of  1896 ; 
Acts  1894-5,  p.  881;  Bruce  v,  Lndekin,  19  Cal.  170;  God- 
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dard  v.  State,  2nd  Yerger,  104 ;  Columhus  v.  Hydraulic 
W.  M.  Co.  33  Ind.  436;  Dyckman  t\  McDonald,  5  How. 
Pr.  121.  Conceding  the  well  established  doctrine  that 
it  should  be  a  very  strong  case  sustained  by  strong  affi- 
davits to  justify  the  appointment  of  a  receiver  the  case 
made  b^'  the  bill  brings  it  within  the  rule  justifying  the 
action  of  the  court. — Edison  v.  EdlsoUy  52  N.  J.  Eq.  620 ; 
Ja^sper  Land  Co.  v.  Wallace,  123  Ala.  655;  Sternberg  v. 
Woolf,  39  L.  R.  A.  762. 

Sec.  50,  p.  338  of  the  Acts  of  1903,  justifies  the  appoint- 
ment  in  this  case. — (Jook  v.  East  Trenton  Co.  53  N.  J. 
Eq.  29;  Atlantic  TriiM  Co.  i\  Consolidated  Co.  49  N.  J. 
Eq.  i02;  Albert  r.  Clarendon,  53  N.  J.  Eq.  623. 

SIMPSON,  J.— This  was  a  bill  filed  by  a  stockholder 
for  injunction  and  receivership,  as  to  a  corporation.  The 
injunction  was  granted  and  receiver  appointed  by  the 
judge  of  the  (*ircuit  court  of  Jefferson  county. 

It  is  contended  in  the  first  place,  by  appellant,  that 
Acts  1894-95,  p.  881,  by  which  chancery  jurisdiction  was 
conferred  on  the  circuit  court. of  Jefferson  county,  is  un- 
constitutional. In  determining  whether  or  not  an  act 
is  violative  of  our  State  constitution,  there  are  certain 
principles  which  have  lx»en  so  clearly  enunciated  by  the 
courts  as  to  become  axiomatic.  The  first  and  cardinal 
rule  i»  that  the  state  constitution  is  a  limitation,  not  a 
delegation,  of  power,  so  that  the  legislature  has  supreme 
power,  except  where  limited  or  forbidden  by  the  consti- 
tution. See  authorities  cited  in  2  Mayfield's  Dig.  p. 
684.  Chief  Justice  Brickell  has  said  also  that :  "There 
can  be  no  just  construction  m*  interpretation  ♦  ♦  ♦  ♦  ♦ 
which  is  not  deduced,  not  only  from  the  words,  but  from 
the  history  of  any  particular  i)art  or  provision  of  the  in- 
strument."— State  e.r  rel.  Winter  r.  Sayre,  118  Ala.  28, 
24  South.  89. 

Looking,  then,  to  the  history  of  our  constitutional  pro- 
visions in  regard  to  the  jurisdiction  of  the  circuit  and 
chancery  courts,  we  find  that,  in  the  original  constitu- 
tion of  1819,  article  5,  §  1,  provides  that  the  judicial 
power  of  the  state  shall  be  vested  in  one  supreme  court, 
circuit  courts,  "and  such  inferior  courts  of  law  and  equi- 
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ty  *  *  *  as  the  general  assembly  may  from  time  to  time, 
direct,  ordain  and  establish.''  Section  6  provides  that 
the  circuit  couiM:s  shall  have  original  jurisdiction  in  all 
matters,  civil  and  criminal,  not  otherwise  excepted  in 
this  constitution,  but  in  civil  matters  only  where  the 
sum  in  controversy  exceeds  |50.  Section  8  of  the  same 
article  <aithorizes  the  general  assembly  to  establish  a 
court  or  courts  of  chancery  with  original  and  appellate 
equity  jurisdiction,  and  provides  that,  "until  the  estab- 
lishment of  such  court  or  courts,  the  said  jurisdiction 
shall  be  vested  in  the  judges  of  the  circuit  courts  re- 
spectively. Provided,  that  the  judges  of  the  several  cir- 
cuit courts  shall  have  the  power  to  issue  writs  of  injunc- 
tion, returnable  into  the  courts  of  chancery."  These 
provisions  were  continued  in  the  same  words  in  the  Con- 
stitution of  1861  (article  5,  §§  1,  5,  7),  except  that,  as 
the  general  assembly  had  alread.y  established  courts  of 
chancery,  the  sentence  re(]uiring  the  judges  of  the  cir- 
cuit court  to  exercise  the  jurisdiction  of  equity  courts, 
until  the  chancery  courts  were  established,  is  omitted. 
The  pr<)visir)ns  then  are  the  .same  in  the  constitution  of 
1865;  and  in  the  constitution  of  1868  the  provisions  are 
the  same  except  that  in  article  6,  §  1,  the  judicial  power 
of  the  state  is  vested  in  "'the  senate,  sitting  a8  a  court  of 
impeachment,  a  supreme  court,  circuit  courts,  chancery 
courts,  probate  courts,"  an^  such  inferior  courts,  etc. 
And  in  the  fifth  section  of  said  article,  conferring  juris- 
diction "in  all  matters  civil  and  criminal"  not  otherwise 
excepted,  on  the  circuit  court,  there  is  a  proviso  that  the 
circuit  court  shall  have  equity  jurisdiction,  concurrent 
with  the  courts  of  chancery  in  all  cases  of  divorce,  and 
in  cases  in  which  the  matter  in  controversy  does  not  ex- 
ceed $5,000.  In  the  constitution  of  1875,  under  which 
the  law  in  question  w^as  enacted,  these  provisions  are  sub- 
stantially the  same  except  that  the  proviso  giving  tlie 
circuit  court  equity  jurisdiction  in  divorce  cases,  and 
in  cases  wherein  the  amount  in  controversy  does  not  ex- 
ceed $5,000,  is  omitted,  and,  while  retaining  in  section  7 
of  article  6,  the  clause  that  the  general  assembly  shall 
have  power  to  establish  courts  of  chancery,  it  goes  on 
and  directs  that  the  state  shall  be  divided  into  chancery 


Digitized  by 


Google 


304  SUPBEME  COUBT  IV^^L 

[Ensley  Development  Co.  t.  Powell.) 

divisions  and  districts,  in  each  of  which  divisions  there 
shall  be  a  chancellor,  and  requires  a  chancery  court  to 
be  held  in  each  district  at  least  once  in  a- year. 

It  will  be  observed  that,  while  it  is  true  that,  at  the 
time  of  the  adoption  of  our  constitutions,  common-law 
courts  and  courts  of  equity  had  a  defined  meaning,  yet 
the  chancery  courts  were  established  in  England  to  dis- 
pose of  certain  classes  of  cases,  because  of  the  extreme 
technicalities  which  had  grown  up  in  the  common-law 
courts,  disabling  them  from  doing  complete  justice  in 
such  cases;  and  it  is  further  a  fact  of  history  that  the 
tendencies  of  modern  legislation  have  been  to  round  off 
the  asperities  of  the  common-law  forms  and  to  adapt  the 
proceedings  in  such  courts  to  a  more  equitable  disposi- 
tion of  controversies,  and  it  is  not  uncommon  to  com- 
bine the  two  in  one  court.  It  will  be  noted  also  that 
our  own  constitutional  history  on  this  subject  shows  that 
it  has  not  been  considered  at  all  incongruous  to  confer 
chancery  jurisdiction  on  the  circuit  court.  On  the  con- 
trary, until  within  a  comparatively  recent  period,  it  has 
been  enitrely  optional  with  the  legislative  department 
whether  or  not  we  should  have  a  separate  chancery  court 
at  all,  and  the  constitution  itself  made  it  incumbent  on 
the  circuit  court  to  administer  equity,  until  a  court  of 
chancery  should  be  established,  and,  when  the  chancerj 
court  was  definitely  provided  for  by  the  constitution,  it 
did  not  prohibit  the  legislature  from  giving  the  circuit 
court  concurrent  jurisdiction,  in  equitable  matters,  nor 
did  it  provide  that  the  jurisdiction  of  the  chancery 
courts  should  be  exclusive.  In  fact  the  constitution  does 
not  define  what  shall  be  the  jurisdiction  of  said  court  ex- 
cept as  that  may  be  inferred  from  the  use  of  the  word 
chancery;  and  in  one  of  our  constitutions  the  circuit 
courts  were  given  concurrent  jurisdiction  in  certain  mat- 
ters. It  is  a  matter  of  legislative  history  also  that  ju- 
risdiction has  be(Mi  conferred  on  the  chancery  court  in 
matters  in  which  the  law  courts  had  jurisdiction,  and 
Ihe  effect  of  the  same  has  l)een  declared  by  our  court  to 
make  the  jurisdiction  concurrent.  It  is  a  fact  also  that 
jurisdiction  has  been  conferred  on  the  probate  court  of 
some  matters  in  which  the  chancery  court  previously  had 
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jurisdiction,  and  of  some  in  which  the  common-law 
courts  had  jurisdiction,  and  the  constitutionality  of 
such  enactments  has  never  been  questioned.  Section  5 
article  6  of  the  constitution  of  1875,  like  the  others,  con- 
fers upon  the  circuit  court  jurisdiction  in  all  matters 
civil  and  criminal.  The  word  "civil,"  when  used  in  con- 
nection with  "criminal,"  includes  all  matters  of  contro- 
versy except  offenses  against  the  state,  not  excepting 
equity  suits. — 6  Am.  &  Eng.  Ency.  Law,  p.  34,  and  note 
3,  also  page  96  and  n(jtes;  lAvingstoti  v.  Htonf,  9  Pet. 
632,  9  L.  Ed.  255;  Fnisfrrmaeher  i\  /sV«fc,  19*  Or.  506, 
25  Pac.  142.  The  words  in  this  section  "not  otherwise 
excepted  in  this  constitution"  are  not  words  of  prohibi- 
tion on  the  legislature,  but  simply  words  of  description 
as  to  what  jurisdicticm  is  conferred  absolutely  on  the  cir- 
cuit courts,  and,  while  it  may  be  true  that  the  establish- 
ment of  courts  of  chancery  may  be  such  an  exception, 
so  as  to  show  that  tlie  circuit  court  does  not  neces- 
sarily retain  eciuity  jurisdiction,  yet  it  is  not  a  prohibi- 
tion on  the  legishiture  from  conferring  concurrent  ju- 
risdiction. Ho,  the  proviso  in  the  6th  section  that  the 
judges  of  the  several  circuits  "shall  have  power  to  issue 
writs  of  injunction  returnable  into  courts  of  chancery" 
only  shows  that  this  is  a  power  which  is  distinctly  re- 
served, so  that  the 'legislature  cannot  take  it  away,  and, 
while  it  may  indicate  that  it  was  not  the  intention  of  the 
constitution  to  confer  absolutely  on  the  circuit  courts 
jurisdiction  in  other  ecpiitable  nmtters,  yet,  under  the 
first  general  principle*  referred  to,  it  cannot  be  construed 
as  a  prohibiti<m  on  the  legislature  from  conferring  ad- 
ditional powers  and  jurisdiction.  In  fact,  the  point  in 
this  proviso  seems  to  be  the  power  to  make  a  writ  re- 
turnable to  another  c<mrt.  Tlie  jurisdiction  of  the  chan- 
cery court  is  not  interfered  with  by  this  act,  as  it  still 
remains,  Avith  all  of  its  original  powers.  This  is  not 
the  substitution  of  one  court  for  the  other,  nor  the  tak- 
ing away  of  jurisdicti(m  from  one  and  conferring  it  on 
the  other. 

In  a  case  in  Texas,  where  the   constitution   provided 
that  a  district  judge  sliould  hold  the  regular  terms  at  one 
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place  in  each  county,  it  was  contended  that  this,  by  nec- 
essary implication,  prohibited  the  le}2:islature  from  crea- 
ting more  than  one  judicial  district  in  a  county,  but  the 
court  held  otherwise,  stating  that  "An  intention  to  re- 
strict the  power  of  a  state  legislature  *  ♦  ♦  further 
than  is  done  by  express  limitations  is  not  to  be  presum- 
ed ;  and  when  it  is  claimed  that  this  is  done  by  implica- 
tion, those  so  claiming  ought  to  be  able  to  point  out  the 
provision  or  pro\isions  of  the  constitution  which  require 
such  implication."— L?/f/e  r.  Halff  (Tex.  Sup.  )12  S.  W. 
610.  In  Ohio,  where  the  constitution  conferred  on  pro- 
bate courts  jurisdiction  in  the  appointment  of  adminis- 
trators and  guardians,  etc.,  it  was  held  that  an  act  con- 
ferring jurisdiction  on  the  court  of  common  pleas  to 
appoint  guardians  of  the  property  of  intemperate  per- 
sons was  not  prohibited  by  the  constitution. — Hagany  v. 
Cohnen,  29  Ohio  St.  82.  And  in  a  subsequent  case,  al- 
though the  case  went  off  on  another  proposition,  the 
court  cites  this  case  with  approval,  and  states;  ''We find 
no  case  holding  that  this  section  of  the  constitution  con- 
fers exclusive  jurisdiction  upon  the  probate  court." — 
i^tate  e,r  reL  i:.  Archibald,  52  Ohio  St.  1,  5,  38  N.  E.  314. 
In  our  own  court,  where  the  constitution  authorized  the 
legislature  to  establish  courts  of  probate  "for  the  grant- 
ing of  letters  testamentary  and  of  administration  and 
for  orphans'  busisess/^  it  was  held  that  "there  is  no  pro- 
hibition against  conferring  upon  such  courts  judicial 
cognizance  f)f  nmtters  which  are  also  within  the  juris- 
diction of  other  courts.'' — Ralknm  r.  i^tatc,  40  Ala.  671, 
677.  This  court  also  sustained  the  constitutionality  of 
an  act  -conferring:  on  the  probate  court  jurisdiction  in 
condemnation  proceedings. — A\  0.  M,  d  T.  R.  R.  v.  S. 
A.  T.  Co.  53  Ala.  211,  223.  In  the  Nugent  Case,  referred 
to  in  the  brief  of  appellant,  the  only  question  decided 
was  that  a  court  created  by  act  of  the  legislature,  Avhose 
judgments  were  subjeit  to  appeal  to  the  supreme  court 
was  an  "inferior  court,"  within  the  meaning  of  the  con- 
stitution, although  not  subect  to  any  revisory  power  in- 
the  circuit  court,  and  the  remarks  of  the  court  cited  in 
their  brief,  besides  being  mere  dicta,  were  referring  to 
the  powers  of  the  courts  by  virtue  of  the  constitutional 
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provisions,  aiul  liad  no  reference  to  such  powers  as  the 
legislature  might  distinctly  confer  on  them.  It  may  be 
admittcHl  that  no  ecpiity  jurisdiction  remains  in  the  cir- 
cuit court  by  virtue  of  c(mstitutional  provisions,  but  that 
does  not  mean  that  the  legislature  is  prohibited  from 
conferring  the  same  on  it. — \uf/ent  v,  StatCy  18  Ala.  521. 
In  the  Roundtrcc  (Ui^r,  cited  by  appellant's  counsel,  the 
only  additional  point  decided  was  that,  as  the  constitu- 
tion required  judges  of  inferior  courts  "to  be  elected  by 
the  voters  of  the  district  subject  to  the  jurisdiction,"  the 
act  in  questicm  was  unconstitutional,  because  it  made 
the  judge  of  the  fourth  judicial  circuit  judge  of  the  in- 
ferior ccmrt  of  law  and  ecpiity  attempted  to  be  establish- 
ed at  Decatur ;  the  argunumt  being  that  every  voter  in 
the  district  affected  might  vote  against  a  man,  and  yet 
by  votes  in  other  counti(*s  he  might  liecome  judge  of  their 
local  court. — K.r  parte  Rnundirce,  51  Ala.  42. 

In  the  case  now  l)efor(*  the  court,  the  judge  of  the  cir- 
cuit cour^  is  elected  by  the  (lualified  voters,  where  he  ex- 
ercises his  functions,  and  the  chancellor  who  has  been 
elected  by  them  still  has  the  same  jurisdiction  as  he 
had  before.  It  is  merely  a  matter  of  concurrent  juris- 
diction which  is  entirely  within  the  power  of  the  legis- 
lature, Section  148  of  the  constituticm  dcK^  not  neces- 
sarily show  that  the  power  did  not  exist  lK»fore  in  the 
legislature;  but,  in  view  of  the  fact,  which  is  presumed 
to  have  Inxni  known  to  meml)ers  of  the  c<mvention,  that 
legislati(;n  of  this  <haracter  had  been  adopted  and  act- 
ed on  for  years,  it  is  rather  in  the  nature  of  a  recogni- 
tion of  the  policy  and  for  the  purpose  of  placing  at  rest 
any  doubts  which  may  have  remained  in  the  minds  of 
any  as  to  its  constitutionality.  The  Act  is  not  uncon- 
stitutional. 

It  is  next  insisted  that,  even  although  it  be  held  that 
the  circuit  court  of  JetTerson  c<mnty  has  chancery  juris- 
dicti(m,  under  said  act,  yet  that  does  not  authorize  the 
judge  of  said  court  to  ai)point  a  receiver  in  vacation. 
The  first  se(»ti(m  of  said  act  con^'ers  upon  said  circuit 
court  "the  same  jurisdiction  now  conferred  by  law  on 
courts  of  chancery/'  and  that  necessarily  carries  with  it 
the  power  and  duty  of  the  presiding  judge  to  make  all 
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orders  and  decrees  for  the  proper  disposition  of  cases 
pending  therein,  and  in  the  same  manner,  as  could  he 
done  by  the  chancellor,  if  the  case  were  in  the  chancery 
court.  This  is  made  evident  by  the  further  provisions  of 
the  act.  Section  2  (page  882),  provides  that  "any  cir- 
cuit judge  holding  court"  in  said  counties  "shall  perform 
the  same  duties  in  equity  cases  pending  in  said  circuit 
courts  as  are  now  required  by  law  of  chancellors  hold- 
ing chancery  court  in  the  several  counties  of  the  State." 
Counsel  for  appellant  contends  that  the  meaning  of  this 
section  is  such  that  duties  shall  be  performed  only  while 
said  court  is  in  session.  The  section  will  not  bear  that 
interpretation  because  that  had  been  provided  for  by  the 
first  section,  as  the  duties  performed  while  the  court  is 
in  session  are  the  acts  of  the  court.  The  section  does 
not  provide  that  the  jud.2:e  when  holding  court  shall  per- 
form the  same  duties  as  the  chancellors  do  while  holding 
court,  but  the  meaning  evidently  is  that  the  judge  who 
holds  said  court  shall  perform  said  duties  when  he  is 
simply  judge  and  not  court,  as  the  chancellors  who  hold 
chancery  court  do  as  chancellors,  and  not  as  the  chan- 
cery court.  This  intention  is  further  shown  by  the  third 
section,  which  provides  that  the  chancery  rules  of  prac- 
tice shall  apply.  The  first  rule  of  chancery  practice  is 
that  the  courts  "shall  be  deemed  always  open  ♦  *  *  for 
making  by  and  before  the  chancellor  all  interlocutory 
motions,  orders,  decrees  and  other  proceedings  not  af- 
fecting the  merits  of  causes,  but  preparatory  to  their 
hearing  upon  the  merits." — Code  1896,  p.  1202.  The 
legislature  cannot  be  presumed  to  have  intended  that  the 
circuit  judge,  who  stands  in  the  place  of  a  chancellor 
with  equal  jurisdiction,  should  have  less  power  in  re- 
gard to  these  interlocutory  matters  than  the  register 
has.  We  hold,  then,  that  the  powers  of  the  circuit 
judges  in  said  count}',  in  equity  cases  pending  in  said 
circuit  courts,  are  the  same  as  those  possessed  by  chan- 
cellors. The  cases  cited  by  counsel  referring  to  render- 
ing decrees  in  vacation  do  not  have  any  bearing  upon 
these  interlocutory  matters. 

It  is  admitted  by  the  appellee  that  it  is  the  "establish- 
ed doctrine  in  this  state  that  it  should  be  a  very  strong 
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case,  sustained  by  strong  affidavits  of  the  facts  and  ur- 
gency, to  justify  the  appointment  of  a  receiver,  where 
there  is  no  bond  ^iven,  or  notice  of  the  application" ;  but 
this  court  has  expressed  itself  in  stronger  terms,  to  wit : 
"It  may  be  regarded  as  elementary  law  that  a  receiver 
should  not  be  appointed  except  upon  a  bill  or  petition 
filed  praying  it,  and  after  answer  thereto,  unless  the  ne- 
cessity be  of  the  most  stringent  chara^cter,  without  con- 
sent of  all  parties  to  the  record." — Jordan  v.  Jordmi,  121 
Ala.  419,  421,  25  South.  855.  And,  as  stated  in  another 
case  (quoting  from  High  on  Receivers)  :  "It  must  be 
clearly  shown  that  the  delay  which  would  result  from 
giving  notice  would  defeat  the  rights  of  plaintitflF,  or 
would  result  in  great  injury  to  him." — Oilreath  v.  Union 
Bank  &  Trust  Co.  121  Ala.  204,  208,  25  South.  581.  It  is 
a  part  of  the  judicial  and  legislative  history  of  this 
country  that  frequently  unfair  advantages  have  been 
gained  by  parties,  and  wrongs  perpetrated,  by  the  hasty 
appointment  of  receivers  on  ex  parte  applications.  And 
our  statute  provides  that,  "when  application  is  made 
in  vacation,  reasonable  notice  of  the  time  of  such  appli- 
cation, and  the  person  to  whom  it  will  be  submitted, 
must  be  given  or  a  good  reason  shown  to  the  chancellor 
or  register  for  the  failure  to  give  the  same." — Code  1896, 
§  799.  The  record  shows  that  the  bill  was  filed  July  19, 
1905 ;  that  the  receiver  was  appointed  and  made  bond  on 
the  same  day ;  that  the  summons  was  not  served  on  any 
one  before  July  21,  1905,  and  no  notice  of  the  applica- 
tion for  a  receiver  given. 

Appellee  claims  that  J.  W.  Minor,  vice-president  of 
the  corporation,  had  notice  of  the  application,  and  ap- 
proved the  appointment;  but  the  only  evidence  of  this 
in  the  record  is  a  letter  to  C.  B.  Powell,  attorney,  dated 
July  19,  1905'  signed  by  J.  W.  Minor,  J.  H.  Eubank,  and 
stating  that  "the  appointment  of  F.  E.  Blackburn  as  re- 
ceiver" would  be  satisfactory  to  them.  It  is  not  shown 
whether  this  letter  was  written  before  or  after  the  order 
of  the  court  for  tiie  appointment  of  a  receiver.  Besides 
the  fact  that  this  seems  to  be  merely  an  (expression  as  to 
the  personality  of  the  receiver,  and  no  agreement  that  a 
receiver  should  be  appointd,  it  was  not  signed  by  Minor 
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in  his  oflficial  capacity,  and  doe.s  not  show  that  he  was 
acting  for  the  company,  and  it  does  not  appear  any- 
where in  the  record  that  he  is  the  vice-p^resident.  On  the 
contrary,  the  bill  states  '*that  the  affairs  of  the  corpora- 
tion are  under  the  complete  control  of  the  said  Douglass 
H.  Gordon  and  Eugene  F.  Enslen."  This  paper  does  not 
show  a  compliance  with  the  requirements  of  the  law. 

Appellee  relies  next  on  section  50,  p.  338,  Gent  Acts 
1903,  and  seems  to  construe  that  act  as  giving  the  abso- 
lute right  to  the  appointment  of  a  receiver  without  no- 
tice.    There  is  nothing  in  said  act  which  shows  any  in- 
tention to  repeal  the  statutes  in  our  code  referred  to, 
nor  in  any  way  to  change  the  principles  of  law  declared 
by  our  court.    On  the  contrary,  the  act  shows  a  clear  in-, 
tention  to  adhere  to  the  same  safe  principles  in  regard 
to  this  important  subject.     Section  49  (page  337)  pro- 
vides for  a  dissolution  on  petition  of  two-thirds  of  the 
stockholders,  but  re<|uiri*H  personal  notic^e  to  all  resident 
stockholders  and  publicati(m  as    to    nonresidents,    and 
that  actifm  shall  be  only  at  a  regular  term  of  the  court 
after  30  days'  notice.    Then  sc^ction  50  authorizes  credi- 
tors and  stockholders  to  apply  to  the  *'court''  for  the  ap- 
pointment of  a  receiver,  and  authorizes  the  court,  after 
being  satisfied  tnnn  the  affidavits  and  after  such  notice 
to  the  corporation,  if  any,  as  the  court  may  prescribe,  to 
"proceed  to  hear  the  proof  which  may  be  offered  by  the 
parties,  and  upon  such  hearing  it  appears,''  etc.,  it  may 
issue  an  injunction,  and  may  appoint  a  receiver.  Besides 
the  fact  that  the  entire  secti<ms  show  evident  purpose  to 
bring  the  opposing  party  in,  and  only  appoint  the     re- 
ceiver after  both  parties  have  been  heard,  it  will  be  ob- 
served that  the  power  is  distinctly  cimf erred    on    the 
court,  and  not  on  the  judge.  Whatever  may  be  said  about 
the  court  and  the  judge   being  synonymous,   while    the 
court  is  in  session,  and  while,  as  before  stated,  it  may 
be  that  the  c<mferring  of  entire  jurisdiction  of  certain 
matters  on  the  court  may  authorize  the  judge  to  perform 
all  those  services  which  are  usually  necessary  even     in 
vacation,  yet  there  is  a  clear   distinction    between    the 
court   (while  in  session)  and  the  judge    (in  vacation), 
and  when  a  distinct  matter  is  clearlv  committed  to  the 
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court,  in  such  terms  as  to  indicate  a  purpose  to  have  an 
investigation,  both  parties  being  present,  and  a  judicial 
ascertainment  of  the  facts,  we  (*annot  suppose  that  the 
lawmakers  intended  that  the  receiver  should  be  appoin- 
ted on  an  ex  parte  proceeding,  except  in  the  cases  of 
great  emergency  otherwise  allowed  by  law.  It  may  be 
that  the  words  "if  any,"  in  reference  to  the  notice,  may 
refer  to  those  cases  of  great  emergency,  when  it  is  neces- 
sary to  appoint  a  receiver  without  notice,  in  order  to 
preserve  the  property  from  destruction ;  but  it  certainly 
cannot  mean  to  dispense  with  notice,  in  any  othjsr  cases 
than  those  excepted  by  our  decisions,  as  before  quoted. 
In  the  present  case  there  are  no  allegations  of  facts 
showing  any  spcial  emergency,  and  proof  of  such. 

There  is  no  proof  before  the  court  of  the  matters  al- 
leged in  the  motion  to  dismiss  the  appeal.  The  motion 
to  dismiss  the  appeal  is  overruled.  The  judgment  of 
the  court  is  reversed,  and  a  decree  will  be  here  entered 
directing  the  receiver  to  surrender  and  deliver  to  the  said 
Ensley  Development  Company,  its  officers  or  authorized 
agents,  all  and  singular  the  property  and  assets  of  said 
Ensley  Development  Company  heretofore  delivered  to 
said  receiver  by  said  Ensley  Development  Company  or 
received  by  him  otherwise  under  the  order  appointing 
said  receiver,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

Tyson^  Dowdell,  and  Anderson,  J  J.,  concur. 


Robertson  v.  Robertson. 

Bill  to  Declare  an  Instrument  a  Will  and  to  Require  a 
Redelivery  of  the  Froperti/  to  Wife  on  Dissent. 

(Decided  Dec.  19,  1905.  40  So.  Rep.  104.) 

1.    HtLShand  and  Wife;  Personal   Property    of   Husband;    Right  of 
Disposition. — A  wife,  during  the  life  of  the  husband,  has  no 
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vested  right  in  the  personal  property  of  the  husband,  and  he 
may  dispose  of  it  by  delivery  as  he  sees  fit. 
2.  Wills;  Gifts  of  Personalty;  Testamentary  Disposition. — The  do- 
nor delivered  to  a  trustee  certain  bonds,  under  a  written  in- 
strument reserving  to  himself  the  Interest  arising  from  them 
during  Ufe,  and  directing  the  trustee,  upon  donor's  death,  to 
deliver  the  bonds  to  the  person  named  in  the  writing;  Held, 
are  irrevocable  disposition  of  the  bonds,  not  testamentary  in 
character,  by  which  title  passed  out  of  donor,  and  not  invalid 
as  against  donor's  wife. 

Appeal  from  Fayette  Chancery  Court. 

Heard  before  Hon.  John  i\  Carmichael. 

This  was  a  bill  by  Lou  Robertson,  as  the  administra- 
trix of  the  estate  of  Walter  S.  Robertson,  deceased,  al- 
leging that  she  was  the  wife  of  said  Robertson,  and  that 
during  his  lifetime  he  was  the  owner  of  six  Alabama 
bonds  in  the  sum  of  $1,000  each ;  alleging,  further,  that 
F.  M.  Robertson  was  in  the  possessi<m  of  these  bonds, 
and  on  demand  had  refused  to  deliver  same  to  her,  as 
the  administratrix,  or  as  the  wife  of  said  decedent,  but 
claimed  to  hold  them  under  an  instrument  creating  him 
trustee  for  certain  persons  named  in  the  instrument  giv- 
ing the  bonds  to  him  as  trustee,  and  purporting  to  have 
been  executed  by  the  decedent  in  his  lifetime.  The  bill 
further  alleges  that  at  the  time  of  the  execution  of  such 
instrument,  after  expressly  denying  its  execution  by  the 
decedent,  the  decedent  was  in  a  low  state  of  health  and 
very  much  under  the  influence  of  his  older  brother,  said 
F.  M.  Robertson,  and  also  alleges  other  facts  tending  to 
show  undue  influence  on  the  part  of  decedent's  brother. 
The  bill  also  alleges  a  dissent  of  the  wife  from  the  in- 
strument which  is  alleged  to  be  the  will  of  the  decedent, 
and  alleges  in  the  alternative  that  the  instrument  which 
is  set  out  in  the  bill  was  intended  to  be  a  gift,  and  that 
the  gift  was  never  completed  in  the  lifetime  of  the  dece- 
dent. The  instrument  was  in  words  and  figures  as  fol- 
lows :  "The  State  of  Alabanui.  Fayette  (^ounty :  Where- 
as, 1,  Walter  S.  Robertson,  am  the  owner  of  six  Alabama 
state  bonds  hereinafter  described,  and  on  account  of  the 
love  and  affection  I  have  for  my  sisters,  I  desire  to  give 
said  bonds  to  them  to  be  theirs  from  this  day,  subject 
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only  to  my  right  to  receive  and  enjoy  the  interest  aris- 
ing therefrom  so  long  as  I  shall  live.  Now  to  carry  out 
my  purpose,  and  to  vest  immediately  in  my  sisters  here- 
inafter named  the  property,  title  and  ownership  in  said 
bonds,  subject  to  my  right  to  receive  and  enjoy  the  in- 
terest as  aforesaid,  I  do  hereby  assign,  set  over, 
and  deliver  (the  manual  delivery  being  now  made)  to 
my  brother  F.  M.  Robertson,  as  trustee,  said  six  bonds 
which  are  described  as  follows :  ( Here  follows  a  descrip- 
tion of  the  bonds.)  Upon  each  of  which  bonds  I  have 
signed  and  delivered  a  transfer,  leaving  the  transferee 
blank  to  be  filled  as  hereinafter  directed.  These  bonds 
said  F.  M.  Robertson  is  to  hold  and  keep  in  his  custody 
as  trustee  for  all  my  3  sisters  hereinafter  named.  He 
is  to  receive  the  interest  thereon  as  it  falls  due  and  pay 
the  same  over  to  me  or  to  permit  me  to  receive  such  in- 
terest as  long  as  I  shall  live.  Immediately  upon  my 
death,  said  trust  is  to  cease,  and  said  F.  M.  Robertson 
is  hereby  directed  and  requil-ed  at  once  to  deliver  to  my 
sister,  Mrs.  M.  S.  Sanford  the  two  bonds  first  above  men- 
tioned. He  shall  deliver  to  my  sister,  Mrs.  Hawkins  the 
two  bonds  whose  transfer  numbers  ar<^  given  as  No.  2,403 
and  2,404.  He  shall  deliver  to  my  sister,  Mrs.  Robertson 
the  two  bonds  bearing  transfer  numbers  2,405  and  2,406. 
And  further  to  carry  out  the  said  purpose  more  fully, 
he  is  hereby  directed  and  required  to  fill  the  blank  on 
each  of  said  bonds  already  signed  by  me  with  the  names 
of  the  respective  parties  to  whom  said  bonds  are  given 
that  the  proper  registration  may  be  qiade  upon  the  prop- 
er records  and  new  bonds  may  be  issued  to  my  sisters. 
And  it  is  distinctly  understood  that  it  is  the  purpose  to 
vest  the  ownership  of  said  bond  in  my  said  sisters  from 
this  time,  and  the  only  reason  for  not  making  the  trans- 
fer and  delivery  now.  to  them,  is  to  reserve  to  myself  the 
enjoyment  of  the  interest  as  aforesaid.  In  the  event  my 
brother  F.  M.  Robertson  shall  die  before  I  do,  then  and 
in  such  event  my  brother  T.  H.  Robertson  shall  take 
said  bonds  and  perform  all  acts  and  duites  and  have  all 
the  powers  herein  conferred  upon  or  required  of  said  F. 
M.  Robertson." 
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J.  J.  Ray,  and  J.  H.  Bankhead,  for  appellant. — 
Tliere  was  no  completed  gift. — Williamson  v.  Yeager,  34 
A.  S.  K.  200;  Barnham  v.  Reed,  136  111.  389;  Beavvr  v. 
Bearer,  (5  L.  R.  A.  404  and  note;  Holmes  i\  McDonald, 
75  A.  S.  R.  432;  Curry  v.  Powers,  70  N.  Y.  212;  Walkt^r 
V.  Crews,  73  Ala.  418;  14  A.  &  E.  Eney.  of  Law,  1015, 
note  2.  There  was  no  delivery  of  the  bonds. — 5  L.  R.  A. 
73;  69  Pac.  330;  Sewall  v.  Glidden,  1  Ala.  56;  Jones  v. 
Weakley,  99  Ala.  441.  There  was  no  acceptance. — 
Arrington  r.  Arrington,  122  Ala.  517;  Smith  v.  Savings 
Bank,  10  A.  S.  R.  402.  There  was  no  executed  declara- 
tion of  trust. — Young  v.  Young,  38  Am.  Rep.  634;  Wil- 
liamson V.  Yeager,  34  Am.  St.  Rep.  203  and  note.  The 
court  will  not  enforce  as  a  trust  a  transaction  which 
was  intended  as  a  gift. — Wade  v.  Hazelton,  137  N.  Y. 
215;  Welch  v.  Henslaw,  64  A.  S.  R.  314;  4  A.  &  E.  Ency. 
of  Law,  1017;  AIcHugh  v.  OVonner,  91  Ala.  243;  ail- 
lespy  r.  Burleson,  98  Ala.  551.  The  transaction  was  tes- 
tamentary in  character. — Bhsket  v.  Ilassel,  107  U.  S. 
602;  Cilham  v.  Mustin,  42  Ala.  366;  Sharpe  r.  Ball,  86 
Ala.  114;  Crocker  r.  Smith,  94  Ala.  298.  Being  testa- 
mentary it  was  in  derogation  of  the  rights  of  the  wife 
and  as  such,  and  also  in  her  representative  capacity,  she 
had  a  right  to  pursue  the  bonds  wrongfully  converted 
and  insist  upon  their  return. — Cash  man  v.  Thayer,  32 
Am.  Rep.  315.  I'ndue  influence  was  exercised  and  it 
matters  not  whether  by  a  beneficiarv  or  an  outsider. — 
27  A.  &  E.  Ency.  of  Law,  500;  Matter  of  Cahill,  74  Cal. 
52;  S7nith  v.  Henline,  174  111.  184;  Randolph  v.  Lamp- 
kin,  90  Ky.  551;  Powell  v.  Plant,  23  So.  Rep.  399;  Mil- 
ler i\  Simonds,  72  Mo.  669;  Coghill  v,  Kennedy,  119  Ala. 
654. 

George  A.  Evans,  for  appellee. — The  giver  had  a 
right  to  dispose  of  his  property  as  he  saw^  fit  and  the 
gift  in  question  was  complete. — 14  A.  &  E.  Ency.  of  Law, 
pp.  1014-15  and  1052^3;  Whitten  v,  McFall,  122  Ala. 
619;  Ada\r  v.  Craig,  135  Ala.  332.  The  undue  influence 
which  suffices  for  the  avoidance  of  the  conveyance  is  not 
shown  in  this  case. — Gilbert  r.  (lilhert,  22  Ala.  532; 
Taylor  v,  Kelly,  31  Ala.  70;  Poole  v.  Poole,  35  Ala.  17; 
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Hall  V,  Hall,  38  Ala.  134 ;  Burney  r.  Torry,  100  Ala.  168; 
Adams  r.  Craig,  supra.  The  wife  is  vested  with  the  right 
to  dower  in  land  but  has  no  interest  in  the  personal  prop- 
erty of  her  husband  before  his  death. 

ANDERSON,  J. — "A  gift  of  personal  property,  made 
with  intent  that  it  shall  take  effect  immediately  and  ir- 
revocably, and  fully  executed  by  complete  and  uncondi- 
tional delivery,  is  good  and  valid  as  a  gift  inter  vivos, 
although  at  the  time  the  donor  is  in  extremis,  and  dies 
soon  after.  Moreover,  a  gift  made  in  anticipation  of 
death,  but  not  conditioned  upon  that  event,  is  a  gift 
inter  vivos,  and  not  a  gift  causa  mortis/' — 14  Am.  & 
Eng.  Ency.  Law,  1014;  Dresser  r.  Dresser,  46  Me.  48; 
Gilligan  r.  Lord,  51  Conn.  563;  Adair  r.  Craig,  135  x41a. 
332,  33  South.  902;  Whitten  r.  Mr  Fall,  122  Ala.  619,  26 
South.  lSl;Abney  r.  Moore,  106  Ala.  131,  18  South.  60; 
GillhafH  V.  Mustin,  42  Ala.  366;  Trairick  v,  Davis,  85 
Ala.  342,  5  South.  83.  The  instrument  transferring  the 
bonds  in  the  case  at  bar  preserved  the  interest  thereon 
to  the  donor  for  his  life,  but  did  not  operate  as  a  limita- 
tion upon  a  present  transfer  of  the  title,  and  no  power 
was  reserved  to  the  donor  to  defeat  or  jeapordize  the 
same. 

While  such  a  gift  may  operate  in  presenti  and  be  valid 
and  binding,  the  question  that  presents  itself  for  our 
consideration  in  the  case  at  bar  is :  Was  it  binding  on 
the  wife,  and  did  the  donor,  Walter  Kobertscm,  have  the 
lawful  right  to  so  dispose  of  his  property  and  thus  de- 
feat her  marital  rights  thereto?  '^It  may  be  stated  that 
at  common  law  the  husband,  as  against  every  person  ex- 
cept his  creditor,  has  a  right  to  dispose  of  his  personal- 
ty in  any  manner  he  thinks  proper  during  his  lifetime, 
and  during  the  coverture  the  wife  has  no  interest  in  the 
property,  except  so  far  as  tlie  husband  may  be  liable  for 
her  support  and  maintenance.  And  even  in  jurisdic- 
tions where,  by  the  common  law,  by  custom,  or  by  stat- 
ute, the  wife  is  entitled  to  a  distributive  share  in  the  hus- 
band's personalty,  it  is  conceded  that  the  husband  has 
the  power  to  dispose  absolutely  of  his  personalty  dur- 
ing his  lifetime  by  sale  or  gift;  and,  if  he  reserves  no 
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right  to  himself,  the  transfer  will  prevail  against  the 
wife,  though  made  to  defeat  her  claim.  But,  according 
to  many  authorities,  if  the  conveyance  or  transfer  be  a 
mere  device  or  contrivance  by  which  the  husband,  not 
parting  with  the  absolute  dominion  over  the  property 
during  his  life,  seeks  at  his  death  to  deprive  the  widow 
of  her  distributive  share,  it  will  be  ineffectual,  against 
her.  In  other  jurisdictions,  however,  it  is  held  that  if 
the  conveyance,  whether  voluntary  or  not,  be  not  revo- 
cable by  the  grantor,  it  is  not  to  be  considered  as  a  will 
in  disguise,  on  the  ground  that  he  reserves  to  himself  the 
possession  and  control  of  the  property  during  his  life, 
and  it  will  not  be  set  aside  as  in  fraud  of  the  wife.'^ — 15 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  834. 

It  has  been  held  by  a  line  of  decisions  that  a  wife  has 
no  vested  interest  in  the  personal  estate  of  the  husband. 
Cameron  v,  Cameron,  10  Smedes  &  M.  (Miss.)  394,  48 
Am.  Dec.  759;  Lightfoot^s  Ex'ra  v.  Colgin^  5  Munf. 
(Va.)  42;  Stewart  v.  Stewart,  5  Conn.  317;  Dunnock  v. 
Dunnock,  3  Md.  Ch.  140;  Small  i\  Small  56  Kan.  1,  42 
Pac.  323,  30  L.  R.  A.  243,  54  Am.  St.  Rep,  581 ;  Padfield 
V  Padfield.  ()8  111.  210;  Jones  v.  Somerville,  (Miss.)  28 
South.  940,  84  Am.  St.  Rep.  627.  That  being  the  case, 
the  husband  can  dispose  of  his  personal  property  as  he 
may  see  fit,  and  the  wife  cannot  complain.  This  court 
became  committed  to  this  doctrine  in  the  case  of  Ford 
i\  Ford,  4  Ala.  142,  wherein  Justice  Ormond,  in  defining 
the  husband's  right  to  his  personalty,  says :  "He  has  by 
law,  during  his  life  the  most  absolute  and  unqualified 
dominion  over  it.  The  only  restriction  which  has  been 
imposed  on  him  in  favor  of  his  wife  is  in  its  disposition 
after  his  death  by  will.  It  is  difficult,  then,  to  conceive 
how  a  disposition  of  property,  made  in  the  lifetime  of 
the  husband,  and  to  take  effect  immediately,  could  be 
fraudulent  against  the  wife,  as  no  right  whatever  vests 
in  the  wife  until  his  death.  Her  title  is  derived,  not 
from  contract,  but  is  vested  in  her  by  law,  and  has  no 
existence  whatever  until  his  death."  We  see  no  reason 
for  departing  from  the  doctrine  above  declared,  which 
has  become  a  rule  of  property  in  this  state. 
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It  matters  not  that  the  grantor,  Walter  Robertson, 
charged  the  trustee  with  the  payment  to  him  of  the  in- 
terest on  the  bonds  for  his  life,  as  it  was  not  a  will  in 
disguise.  It  was  an  irrevocable  disposition  of  the  prop- 
erty conveyed  by  the  assignment,  by  which  the  title 
passed  immediately  out  of  the  grantor  and  vested  in  the 
respondents.  It  was  therefore  not  testamentary  in  its 
character. — Ford  v.  Ford,  supra;  Jones  v.  SomerviUc, 
supra.  We  are  of  the  opinion  that  the  assignment  of 
the  bonds  was  not  the  result  of  undue  influence  on  the 
part  of  F.  H.  Robertson. 

The  decree  of  the  chancellor  is  aflfirmed. 

Tyson,  Simpson,  and  Denson,  JJ.,  concur. 


Allen,  et  al^  v.  Bromberg:,  etal. 

Bill  to  Enjoin  the  Probate  of  a  WilL 
(Decided  April  28th,  1906.     41  So.  Rep.  771.) 

Wills;  Contract  to  Make  Will;  Enforcement. — A  court  of  equity 
will  enforce  a  valid  agreement  made  by  a  person  to  dispose  of 
his  property  by  will  in  a  particular  way. 

Same;  Remedies  for  Breach. — A  valid  contract  for  the  disposi- 
tion of  property  by  will  in  a  particular  way,  can  only  be  en- 
forced by  fastening  a  trust  on  the  property  of  the  person  mak- 
ing the  agreement,  on  testator's  death,  in  favor  of  the  promisee, 
and  enforcing  it  against  the  heirs  and  personal  representatives 
of  the  testator,  or  those  holding  under  them,  charged  with 
notice  of  the  trust.  The  will  Ie  not  set  aside,  but  the  executor 
heir  or  devisee  is  made  trustee  to  perform  the  contract,  hence 
it  is  necessary  that  the  will  be  first  probated,  else  it  cannot 
be  recognized. 

Same. — A  person  made  a  contract  to  execute  a  wili  containing 
certain  provisions  and  naming  certain  persons  as  executors, 
which  contract  was  performed.  Th€reafter  this  will  was  re- 
voked by  the  execution  of  another  will  containing  different 
provisions,  but  naming  same  executors.     Held ;  this  fact  did 
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not  give  the  bill  equity,  as  the  contract  could  not  be  enforced 
by  setting  aside  the  last  will  and  probating  the  former,  as  It 
was  revoked  by  the  execution  of  the  later  will,  and  can  be  re- 
vived only  by  the  evpressed  intentions  of  the  testator  himself. 
— §§  4264,  4266,  Code  1896. 

Appeal  from  Mobile  Chancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

This  was  a  bill  filed  by  Bromberg  and  others,  as  exec- 
utors of  the  last  will  and  testament  of  Frederick  John- 
ston, deceased,  against  Edward  P.  Allen,  the  Roman 
Catholic  bishop  oif  Mobile,  the  Catholic  charities,  and 
others,  and  scmght  to  enjoin  the  probate  of  a  will  pur- 
porting to  have  binm  the  last  will  and  testament  of  Mary 
Johnston,  wife  of  Frederick  Johnston.  The  case  made 
by  the  bill  is  that  Johnston  and  his  wife,  both  being  over 
GO  years  of  age,  and  having  no  children,  no  mother  and 
father  living,  and  no  near  kin,  agreed  to  execute  similar 
wills,  leaving  their  property,  which  consisted  of  certain 
real  property  and  personal  property,  owned  in  severalty 
by  each,  each  having  such  property  in  his  or  her  own 
right,  to  the  otiier  during  life  of  the  sur\ivor,  and  to  cer- 
tain charities,  widows  and  orphans,  in  the  city  of  Mo- 
bile. It  alleges  the  execution  of  similar  Avills  by  each 
before  same  witnesses  and  of  same  date,  the  death  of 
FrcMlerick  Johnson,  and  the  probate  of  the  original  will 
left  by  him;  the  discovery  subsequently  of  another  and 
later  will  left  by  him  and  a  similar  will  made  by  his 
wife;  that  the  prol)ate  order  admitting  the  first  will  to 
[)robate  was  annulled,  and  an  order  made  admitting  the 
latter  Avill  of  Johnston  to  probate,  naming  the  present 
appellees  as  executors;  that  the  widow  filed  a  dissent 
from  the  will  under  the  statute,  and  received  the  pro- 
ceeds of  the  will  while  filing  dissent;  that  executors  and 
beneficiaries  under  Johnston's  will  compromised  with 
her  by  giving  lu^r  absolute  property  in  certain  bonds,  to- 
gether with  the  rents,  incomes,  and  profits  arising  from 
tlie  property  left  by  Johnstcm  and  she  re-executed  the 
will  similar  to  the  husband's  last  admitted  to  probate; 
that  later  she  executed  another  will,  leaving  her  prop- 
erty to  other  objects  than  mentioned  in  the  husband's 
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will;  that  she  was  very  old  when  it  was  executed,  and 
that  its  execution  was  in  fraud  of  orators;  that  the  ex- 
ecutors named  in  the  will  of  the  wife  were  applying  to 
the  probate  (*ourt  to  probate  said  last  will  of  Mary  John- 
ston, and  unless  restrained  would  do  so.  There  was  mo- 
tion to  dismiss  bill  for  want  of  equity,  and  to  dissolve 
injunction,  which  were  overruled,  and  from  such  decrees 
this  appeal  is  prosecuted. 

Sullivan  &  Stall  worth,  for  appellant. — The  only 
rights  sought  to  be  defeated  are  such  as  are  given  by  the 
will  executed  by  Mary  Johnston  in  1905.  Until  that 
will  is  probated  no  rights  or  claims  exist  that  can  be  lit- 
igated.—/;//»>  r.  Dai^fi,  109  l^  S.  485;  4  MavfieUVs  Dig. 
p.  1151,  S  237,  p.  1164,  §  522  p.  1171,  §  701  and  pp.  1172 
and  1181.  The  only  theory  upon  which  the  bill  can  be 
sustained  is  that  Mary  Johnston  could  not  revoke  her 
will  made  in  1902.  This  is  not  tenable. — Jordan  v.  Jor- 
rfa;/,  (55  Ala.  305; /?cirf  ?\  Hhngohl  10  Ves.  Jr.,  370; 
Klavkhurn  v,  Adnms,  Eccl.  Rep.  278.  Although  one  may 
make  a  binding  irrevocable  contract  to  make  a  certain 
will,  he  can  revoke  the  will  made  in  pursuance  thereof. 
— AndrrHon  v.  Egger,  55  L.  R.  A.  375;  JohuHon  v,  ITab- 
belK  6H  Am,  Dec.  773.  One  may  revoke  a  will  in  several 
ways.— §  41B5,  code  1896;  Baker  r.  BrII,  49  Ala.  234.  The 
chancery  (*ourt  had  no  jurisdiction  to  direct  the  probate 
of  any  will. — McCutchcn  v.  Ijogging,  109  Ala.  462,  nor 
has  it  jurisdiction  to  determine  the  right  of  complain- 
ants to  administer  upon  the  estate  of  Mary  Johnston. — 
E.r  parte  Lunsford,  111  Ala.  228;  Lunsford  r.  LuuHford, 
122  Ala.  247.  In  the  event  it  should  appear  that  Mary 
Johnson  bound  herself  to  make  the  will  executed  by  her 
in  1902  her  last  will,  the  courts  will  not  set  aside  such 
will  but  will  require  the  executor  or  devisee*  to  become* 
trustees  to  perform  the  contract. — Bolman  r.  Overall, 
80  Ala.  451.  A  contract  that  will  not  support  an  action 
for  the  breach  thereof  cannot  bo  specifically  enforced. — 
Kent  V,  Death,  128  Ala.  600.  A  bill  in  equity  seeking 
the  enforcement  of  the  parol  trust  in  real  property  de- 
vised by  will  is  without  equitv. — Moore  i\  Vamphell, 
102  Ala.  445. 
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Feedbrick  (1.  Bromberg,  for  appellee. — The  execu- 
tors as  individuals  acquired  valuable  rights  under  the 
terms  of  the  agreement  which  they  could  insist  upon  in 
their  capacities  as  individuals  and  as  executors  of  the 
will  of  the  husband. — §  219,  code  1896;  Young  v.  Haw- 
kins^ 74  Ala.  373 ;  Bessemer  v.  Rosenhaunvy  137  Ala.  534. 
Equity  will  require  the  wife  to  carry  out  the  agreement 
made  with  the  husband. — Caiytiichael  t?.  Carmichael,  40 
N.  W.  173;  Truett  v.  Umith,  20  Atl.  Rep.  279. 

The  death  of  one  of  the  parties  in  such  a  case  carries 
his  part  of  the  contract  into  execution  and  the  other  par- 
ty may  not  rescind  the  contract. — Dufour  v,  Pereira, 
1  Dick.  419;  3  Cliff.  169;  20  Fed.  Cas.  1033. 

DEN  SON,  J.— The  bill  in  this  case  was  filetl  to  en- 
join the  probate  of  a  will  in  the  probate  court  of  Mobile 
county,  upon  the  allegation  that  its  execution  was  in  vio- 
lation of  a  contract,  made  between  the  testatrix,  and  her 
husband,  to  execute  similar  wills,  with  the  same  execu- 
tors, each  in  favor  of  the  other  for  life,  with  remainder 
to  certain  public  charities.  The  bill  avers  that  the  con- 
tract was  performed  upon  the  part  of  the  husband  who 
died  first,  and  that  the  testatrix,  his  wife,  accepted  the 
benefits  therefrom.  It  further  avers  that  the  testatrix 
in  1902  made  a  will  in  conformity  with  her  contract  with 
her  husband,  but  in  1905  had  executed  the  will  contain- 
ing different  dispositions,  the  probate  of  which  is  op- 
posed. The  persons  named  as  executors  in  the  will  of 
1905,  and  the  beneficiaries  therein,  are  made  parties  de- 
fendant.  The  injunction  prayed  for  in  the  bill  was 
granted.  This  ajipeal  is  from  the  refusal  to  dissolve  the 
injunction  and  to  dismiss  the  bill  for  want  of  equity. 

It  cannot  be  <loubted  that  a  person  may  make  a  valid 
agreement  to  dispose  of  his  property  by  will  in  a  partic- 
ular way,  and  that  a  court  of  equity  will  require  it«  per- 
formance.— Bolman  r.  Overall,  80  Ala.  451,  2  South. 
624,  60  Am.  Rep.  107.  In  the  case  cited  it  is  said:  "It 
is  not  claimed,  of  course,  that  any  court  has  the  power 
to  compel  a  person  to  execute  a  last  will  and  testament 
carrying  out  his  agreement  to  bequeath  a  legacy;  for 
this  can  be  done  only  in  the  lifetime  of  the  testator,  and 
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no  breach  of  the  agreement  can  be  assumed  as  long  as  he 
lives,  and  after  death  he  is  no  longer  capable  of  doing 
the  thing  agreed  by  him.  But  the  theory  on  which  the 
courts  proceed  is  to  construe  such  agreement,  unless  void 
under  the  statute  of  frauds  or  for  other  reason,  to  bind 
the  property  of  the  testator  or  intestate  so  far  as  to  fas- 
ten a  trust  on  it  in  favor  of  the  promisees,  and  to  enforce 
such  trust  against  the  heirs  and  personal  representatives 
of  the  deceased  or  others  holding  under  them  charged 
with  notice  of  the  trust.  The  courts  do  not  set  aside  the 
will  in  such  cases,  but  the  executor,  heir,  or  devisee  is 
made  a  trustee  to  perform  the  contract." 

As  a  contract  for  the  execution  of  a  will  with  partic- 
ular provisions  can  be  specifically  enforced  only  by  fas- 
tening a  trust  (m  the  property  of  the  testator  in  favor  of 
the  promisee  and  enforcing  such  trust  against  the  per- 
sonal representatives  and  others  claiming  under  the 
will  violating  the  terms  of  the  contract,  it  is  necessary 
that  the  will  be  first  probated,  "for  it  cannot  be  recog- 
nized in  any  forum  until  admitted  to  probate." — De- 
srrihes  r.  Wilmrr,  69  Ala.  25,  44  Am.  Rep.  501.  Nor  does 
the  fact  that  the  agreement  embraced  the  appointment  of 
the  same  executors  in  both  wills  give  equity  to  the  bill. 
As  stated,  no  breach  of  the  agreement  in  any  of  its  parts 
can  be  assumed  as  long  as  the  testator  lives,  and  after 
his  death  he  is  no  longer  capable  of  doing  the  thing 
agreed  upon.  Such  agreement  could  be  specifically  en- 
forced only  by  setting  aside  the  latter  will  and  probat- 
ing the  former.  This  could  not  be  done.  A  will  is  in  its 
very  nature  ambulatory,  subject  to  revocration  during 
the  life  of  him  who  signed  it,  and  is  revoked  by  the  exe- 
cution of  another  will. — Code  1896,  §  4264.  After  such 
revocation  it  can  be  revived  only  by  the  expressed  inten- 
tion of  the  testator  himself.— Code  1896,  §  4266. 

For  the  reasons  above  ^iven,  a  decree  will  be  here  ren- 
dered dissolving  the  injuncti(m  and  dismissing  the  bill 
for  want  of  equity. 

Haralson^  Dowdell,  and  Anderson^  JJ.,  concur. 

21 
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Gibson  V.  Wallace. 

Bill  to  Forcrlosv  Mortgage. 
(Decided  June  30th,  1906.    41  So.  Rep.  960.) 

1.  Hushand  and  Wife;  Suretyship  of  Wife;  Burden  of  Proof. — The 

burden  is  on  the  wife  to  show  that  the  debt,  evidenced  by  a 
note  and  mortgage  signed  by  both  husband  and  wife,  was  that 
of  the  husband  mer€ly,  and  that  she  executed  the  same  only 
as  his  surety. 

2.  Evidence;    Parol    Evidence;  Principal  and  Surety. — Parol    evi- 

dence is  admissible  to  show  that  the  wife  signed  as  sur€ty 
only  a  note  and  mortgage  executed  by  the  husband  and  wife. 

3.  Husband  and  Wife;  Agency  of  Husband. — The  lender  knew   that 

the  husbnud  was  the  general  agent  of  the  wife;  he  declared 
that  he  wculd  not  make  a  loan  to  the  husband,  but  that  if  he 
would  get  his  wife  to  give  a  mortgage  on  her  land,  he  would 
let  the  husband  have  the  money.  Held,  should  be  construed 
to  mean  that  the  lender  would  let  the  husband  have  the  money 
"for  the  wife." 

4.  Same;  Evidence. — The  evidence  in  this  case  examined  and  held 

to  show  that  the  wife  was  the  principal  debtor  and  not  merely 
surety  for  the  husband. 

Appeal  from  Lawrence  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

This  was  a  bill  filed  by  W.  K.  Wallace  to  foreclose  a 
mortgage  executed  to  him  by  E.  R.  (libson,  a  married 
woman.  The  facts  are  sufficiently  stated  in  the  opinion 
of  the  court.  From  a  decree  granting  the  relief  prayed 
this  appeal  is  prosecuted. 

W.  T.  Lowe,  and  Kirk,  Carmichael  &  Rather,  for 
appellant. — If  the  debt  secured  by  the  note  and  mort- 
gage was  that  of  the  husband  the  wife's  property  cannot 
be  sold  to  pav  it,  although  she  executed  the  mortgage. — 
§  2529,  code  189(>;  Continental  Bank  r.  Clark,  117  Ala. 
292;  Rhhardfton  r.  Htej)hens,  114  Ala.  238.  If  the  appel- 
lant executed  the  mortgage  undcT  duress  of  the  hus- 
band, and  appellee  knew  this,  the  mortgage  is  invalid. — 
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Noble  r.  Moses,  81  Ala.  530;  Moses  i\  Dade,  58  Ala.  211 ; 
Rogers  v.  Adams,  66  Ala.  600;  Walker  v.  Nicrosi,  135 
Ala.  354. 

It  may  be  shown  by  parol  evidence  that  the  wife 
signed  as  security  for  the  husband. — Compton  v.  limith, 
120  Ala.  233;  Howte  r.  Edv:ards,  113  Ala.  187;  Conti- 
nental  Bank  v,  Clark,  supra.  The  fact  that  the  wife's 
name  appears  first  on  the  note  does  not  make  it  her  debt. 
— Continental  Bank  r,  Clark,  supra;  Richardson  v, 
Stephenson,  supra.  The  acknowledgement  can  be  im- 
peached by  showing  fraud  and  undue  influence. — G rider 
r.  A.  F.  L.  N.  Co.,  99  Ala.  284;  Moses  r.  Dad£,  supra. 

D.  C.  Almon,  for  appellee. — If  appellee  did  not  par- 
ticipate in  or  know  of,  or  induce  or  was  privj^  to  the  al- 
leged undue  influence  in  this  case,  it  could  not  affect  his 
rights.— ira/AT'r  r.  Nicrosi,  135  Ala.  353;  Pratt  L.  <&  1. 
Co.  r.  McClain,  lb.  452.  The  acknowledgement  is  sup- 
posed to  speak  the  truth. — Amcriean  Co.  v.  James,  105 
Ala.  347.  In  the  absence  of  fraud  or  duress  a  certificate 
of  acknowledgement  valid  on  its  face  cannot  be  im- 
peached by  parol  evidence. — (J rider  r.  American  Mtg. 
Co.,  99  Ala.  281;  American  Mtg.  Co,  r.  Thornton,  108 
Ala.  268.  The  burden  of  proving  that  it  was  not  appel- 
lant's debt  was  upon  her. — Mohr  r.  Griffin,  34  So.  Kep. 
378. 

WEAKLEY,  C.  J.— The  bill  was  filed  by  W.  K.  Wal- 
lace against  E.  R.  (libson,  a  married  woman,  to  foreclose 
a  mortgage  executed  by  her  with  the  (!onsent  and  con- 
currence of  her  husband  upon  her  property.  The  mort- 
gage recites  that  she  was  indebted  to  the  mortgagee  in 
a  certain  sum,  evidenced  by  a  described  instrument  of 
even  date,  and  this  instrument,  which  is  exhibited  with 
the  bill,  is  the  note  of  both  husband  and  wife,  her  signa- 
ture being  first  written. 

The  defenses  are  two  in  number :  First,  that  she  exe- 
cuted the  mortgage  under  the  duress  of  the  husband,  of 
which  the  mortgagee  had  knowlede ;  and  second,  that  she 
had  signed  the  note  and  mortgage  as  surety  of  the  hus- 
band merely.  The  chancellor,  on  the  evidence,  w^as  of 
opinion  she  had  failed  to  establish  either  defense,  and 
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decreed  foreclosure  for  the  amount  of  the  note,  less  a 
small  credit,  and  attorney's  fees.  While  there  is  evi- 
dence of  general  mistreatment  of  the  wife  by  the  hus- 
band, we  are  not  reasonably  satisfied  that  she  executed 
the  mortgage  under  his  coercion  or  duress;  and  if  she 
did,  there  is  want  of  suflficient  evidence  that  the  mort- 
gagee either  participated  in  or  was  cognizant  of  it. — 
Walker  v.  Niorosi,  135  Ala.  353,  33  South.  161 ;  Mohr  v. 
Griffin,  137  Ala.  456,  34  South.  378.  The  burden  of  proof 
rests  upon  the  wife  to  show  that  the  debt  was  that  of  the 
husband  merely  and  that  she  exei'uted  the  instruments 
(the  note  and  mortgage)  as  his  surety. — Mohr  r.  Grif- 
fin, 137  Ala.  456,  34  South.  378;  Lunsford  v.  Harrison, 
131  Ala.  263,  31  South.  24.  The  note  and  mortgage,  pri- 
ma  facie,  constitute  an  indebtedness  of  her  own,  al- 
though parol  evidence  is  admissible  to  establish  her  sure- 
tyship if  it  in  reality  existed.  Many  cases  of  the  same 
general  nature  as  this  have  been  presented  to  and  decid- 
ed by  this  court.  The  law  is  settled  beyond  further  con- 
troversy and  the  result  usually  turns  upon  the  facts. 
No  two  cases  are  exactly  alike,  and  hence,  other  decis- 
ions on  different  facts  and  circumstances  are  of  little  as- 
sistance, in  reaching  a  correct  conclusion  in  new  cases 
as  they  arise.  The  question  at  last  is  whether,  notwith- 
standing the  form  of  the  transaction,  the  wife  was  at- 
tempting to  secure  a  debt  entirely  her  husband's  upon 
which  she  was  not  bound  either  separately  or  jointly. 
We  have  given  the  evidence  careful  examination.  It 
lies  within  a  small  compass,  and  it  has  not  been  difficult 
to  secure  full  consideration  thereof  by  each  of  the  judges 
who  participate  in  this  decision. 

The  consideration  of  the  note,  secured  by  the  mort- 
gage of  January  18,  1896,  now  sought  to  be  foreclosed, 
was  the  surrender  and  cancellation  of  two  other  notes, 
and  mortgagees  of  an  earlier  date,  in  like  manner  duly 
executed  by  the  wife  to  the  same  mortgagee,  her  hus- 
band joining  therein,  as  required  by  the  statute,  to  con- 
stitute a  valid  conveyance.  Attention  must,  therefore, 
be  directed  to  the  two  previous  transactions.  At  the 
outset,  an  important  fact,  established  by  the  undisputed 
evidence,  and  in  the  light  of  which  the  transactions,  and 
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the  testimony  of  the  two  parties  must  be  interpreted 
should  be  noted.  The  wife  owned  the  farm,  agricultural 
implements,  and  live  stock ;  the  husband  owned  nothing, 
and  this  fact  was  known  to  Wallace.  In  1904  a  stock 
of  plantation  supplies  was  purchased  by  the  husband 
from  the  proceeds  of  cotton  grown  on  the  wife's  land, 
and  with  this  he  conducted,  in  her  name,  a  small  store. 
She  gave  no  personal  attention  to  her  business  affairs, 
their  management  was  confided  solely  to  the  husband. 
According  to  her  evidence,  he  superintended  the  making 
of  the  crops,  bought  all  the  supplies  that  were  not  raised 
at  home,  and  superintended  the  gathering  and  selling*  of 
the  crops.  Furthermore,  she  was  accustomed  to  sign 
notes  and  mortgages  on  her  property,  without  question, 
when  requested  by  the  husband,  and  the  money  obtained 
upon  them  was  delivered  to  him,  and,  as  we  may  well 
presume,  for  use  in  employing  laborers,  purchasing  sup- 
plies, including  corn  when  needeil,  paying  taxes,  and 
otherwise  meeting  the  demands  of  her  mercantile  and 
planting  operaticms.  In  fact,  the  evidence  establishes 
the  use  in  this  way  of  a  portion  of  the  money  borrowed 
upon  each  of  the  previous  mortgages.  The  death  of  the 
husband,  before  this  bill  was  filed,  prevented  any  evi- 
dence as  to  what  was  done  with  the  remainder.  This, 
however,  is  not  important ;  under  repeated  decisions  of 
this  court,  it  is  no  cimcern  of  the  lender  to  the  wife  that 
she  gives  the  moTM\y  to  her  husband  or  places  it  in  his 
hands  for  disbursement. 

We  will  now  consider  the  evidence  as  to  each  of  the 
previous  mortgages,  cancellation  of  which  formed  the 
consideration  of  tlie  instrument  directly  involvcnl  in  this 
case.  In  resj)ect  of  the  mortgage  of  March  2,  1894,  there 
is  little  rcmm  for  controversy.  Although  there  is  no 
doubt  of  the  fact  that  the  husband,  in  the  exercise  of  his 
authorized  general  superintendence  of  the  wif(*'s  affairs, 
arranged  the  preliminaries,  and  induced  the  mortgagee 
to  bring  the  money  to  their  farmhouse  together  with  a 
prepared  mortgage*  rc^ady  for  execution,  yet  she  well  un- 
derstood the  loan  was  made  to  her,  and  she  admits  the 
money  was  placed  in  her  liands,  with  the  statement  that 
it  was  hers.    The  circ^umstances  attending  the  mortgage 
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of  January  18,  18j<9,  in  their  general  outline,  are  satis- 
factorily shown,  without  material  conflict.  The  note 
and  mortgage  were  prepared  by  the  husband  at  their 
home,  some  miles  from  the  residence  of  the  mortgagee, 
duly  executed  there  before  a  justice  of  the  peace,  and 
sent  to  the  mortgagee  by  a  farm  laborer  to  whom  the 
money  was  delivered,  and  who,  after  paying  out  of  it 
the  taxes  of  the  wife  and  her  son,  carried  the  balance  to 
the  home  of  the  grantors  in  the  mortgage.  The  evidence 
conflicts  upon  the  inquiry  whether  the  money  was  hand- 
ed to  the  husband  or  the  wife  by  the  messenger,  but,  as 
above  stated,  this  is  not  important,  if  other  e\idence 
proves  a  loan  to  her. 

This  leaves  for  consideration  a  paragraph  in  the  depo- 
sition of  Wallace,  upon  which  the  appellant  strongly  re- 
lies to  establish  the  contention  that  the  loan  of  1889  was 
made  to  the  husband  alone  We  quote  it  literally ;  "Mrs. 
Gibson  did  not  apply  to  me  in  1888  to  loan  her  J270  or 
any  other  amount.  In  1888  Jim  (Jibson  was  up  here 
and  wanted  to  borrow  some  money.  1  told  him  I  could 
not  loan  it  to  him  as  he  had  nothing  to  secure  it  with. 
But  if  he  could  get  his  wife  to  give  a  mortgage  on  the 
land  that  I  would  let  him  have  the  money.  He  went 
away  and  the  next  thing  I  knew  about  it  Oow  came  up 
with  the  mortgage  signed  up  and  got  the  money.  That 
is  the  mortgage  dated  January  18,  1889  with  which 
Crow  also  brought  a  letter  from  GibsoH  and  Mrs.  Gibson 
and  got  the  money."  The  letter  which  is  produced,  sign- 
ed by  both,  requested  that  the  money  be  sent  them  for 
the  note  and  mortgage  by  the  bearer  ("row,  and  there- 
upon, contemporaneously  with  the  delivery  of  the  in- 
struments, purporting  to  bind  her  and  her  land,  the 
money  was  confided  to  their  authorized  agent  as  request- 
ed by  U^th.'-Lunsford  r.  Harrison,  ISl  Ala.  263,  31  South. 
24.  In  the  light  of  the  general  agency  of  the  husband, 
and  the  declaration  of  the  mortgagee  that  he  would  not 
make  a  loan  to  the  husband,  we  interpret  the  mortgagee's 
statement  to  mean  that  he  would  let  him  have  the  money 
for  the  wife,  and  as  her  representative,  and  upon  the 
faith  of  a  valid  security ;  and  this  interpretation  is  sup- 
ported by  what  followed  in  the  preparation  and  delivery 
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of  the  mortgage,  the  writing  of  the  letter  to  the  mortga- 
gee and  the  use  of  the  money,  at  least  in  part.  Other 
considerations  might  be  stated  lending  support  to  our 
conclusion,  but  they  would  unduly  prolong  the  opinion. 

We  have  considered  the  legal  evidence  only  and  all 
the  legal  evidence  found  in  the  record;  there  is  no  oc- 
casion to  review  the  rulings  of  the  chancellor,  admitting 
or  excluding  parts  of  the  testimony. 

The  decree  was  correct  and  will  be  here  affirmed. 

Affirmed. 

Tyson,  Simpson,  and  Anderson,  JJ.,  concur. 


Black  V.  Sulllvau  Timber 
Company,  et  al. 

Bill  for  Receiver, 

(Decided  April  20th,  1906.     40  So.  Rep.  667.) 

1.  Corporations;   Voluntary  Dissolution:  Directors    as   Trustees. — 

The  dlBsolution  of  a  Florida  corporation  under  a  decree  of  the 
Florida  court,  made  upon  application  of  a  majority  of  the 
stockholders,  is  a  voluntary  dissolution  under  §  2157,  Rev. 
Stat,  of  Fla.,  and  under  such  section,  upon  a  voluntary  disso- 
lution, its  then  president  and  borad  of  directors  become  the 
trustees  of  its  assets  and  powers,  with  authority  and  power 
to  wind  up  its  affairs. 

2.  Same. — When  a  corporation  of  the  State  of  Florida  has  been  dis- 

solved by  the  courts  of  that  state  on  the  application  of  a  ma- 
jority of  its  stockholders,  and  its  affairs  has  passed  into  the 
hands  of  its  then  board  of  directors,  a  stockholder  participating 
in  the  dissolution  proceedings  may  not  apply  to  an  Alabama 
court  Tor  the  appointment  of  a  receiver  of  the  oarporatiOn  upon 
the  allegation  that  the  ultimate  dividends  from  its  assets  when 
distributed  would  be  lessened  by  the  wrongful  management  of 
Its  trustees,  although  all  its  property  may  be  situated  in  this 
State. 

3.  Same;  Appointment  of  Receiver;  Allegations  and  Proof. — To  Jus- 

tify the  appointment  of  a  receiver  the  allegations  and  the 
proof  in  support  of  them  must  be  clear  and  positive. 
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Appeal  from  Mobile  Chancery  Coutr.    • 

Heard  before  Hon.  Thos.  H.  SMrrn. 

Bill  by  John  W.  Black  against  the  Sullivan  Timber 
Company  and  others.  From  a  decree  annulling  the  ap- 
pointment of  a  receiver  of  defendant  company,  and  over- 
ruling a  motion  for  the  appointment  of  a  receiver  plain- 
tiff  appeals.  The  facts  are  sufficiently  set  out  in  the 
opinion  of  the  court. 

L.  H.  &  E.  W.  Fatth,  for  appellant. — Upim  appeal 
from  the  register  to  the  chancellor  the  trial  is  de  novo 
and  amendments  to  the  bill  are  to  be  considered. — Mor- 
itz  v.  Miller,  87  Ala.  332;  l^mitk  ?;.  Tcagur,  119  Ala.  300. 
It  seems  under  the  statute  law  of  Florida,  where  the 
dissolution  took  place,  that  upon  a  voluntary  dissolu- 
tion of  a  corporation  created  under  the  laws  of  that 
State  the  president  and  directors  are  constituted  trus- 
tees for  the  corporation  and  for  the  management  of  its 
properties.  It  is  exactly  contrary  in  Alabama. — Sec. 
1291,  Code  1896;  Florence  Gas  Co,  r.  Handy,  101  Ala. 
15;  Weaiherhj  r.  Capital  City  \\\  \\\  Co,,  115 
Ala.  156.  The  Florida  law  has  no  extra  ter- 
ritorial operation  and  the  trustees  of  the  Flor- 
ida corporation  would  have  no  right  to  admin- 
ister the  property  of  the  corporation  lo(»ated  in 
Alabama. — Ji(H)th  r.  Clark,  17  How.  322;  Rcfjnohh 
r.  Stockton,  140  U.  S.  271;  Pendleton  r.  RH.Hsell,  lU  U. 
S  640.  Nor  will  a  foreign  receiver  be  permitted  against 
the  claims  of  creditors  residing  in  that  place  to  re- 
move from  that  State  assets  of  the  debtor. — Beech  on 
Receivers,  Sec.  254;  Smith  i\  (fodfrey,  (»1  Am.  Dec.  617 
and  note;  Mahorncr  r.  Hooc,  48  Am.  l)(»c.  706.  In  other 
words  the  Alabama  statutes  control  and  the  Florida 
statutes  have  no  application. — Sturgis  ?;.  Vanderbilt, 
73  N.  Y.  284;  McLean  r.  Hardin,  3  Jones'  Eq.  294; 
Smith  V,  Godfrey,  supra;  Seay  r.  Palmer,  93  Ala.  381. 
All  the  trustees  must  act  jointly. — Siiyys  r.  Driver,  31 
Ala.  286;  Tarrer  r.  Haines,  55  Ala.  503;  Robinson  v,  Al- 
lison, 74  Ala.  254 ;  Wellborn  r.  .4  ustin,  77  Ala.  384.  Ap- 
pellant is  entitled  to  relief  for  the  further  reason  that 
a  majority  of  the  trustees  have  breached  the  trust  in 
agreeing  to  sell  part  of  the  property  at  private  sale, — 
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Bacon  v.  Robertson^  18  How.  480;  Lum  v.  Robertson,  6 
Wall.  277;  Etheringham  v.  Clark,  21  So.  Rep.  547;  Lee 
V.  Lee,  55  Ala.  600 ;  Calhoun  v.  King,  5  Ala.  523.  There 
is  discord  and  dissention  among  the  trustees  to  si^ch 
an  extent  that  they  do  not  and  will  not  act  jointly  in 
executing  the  trust  which  furnishes  good  ground  for 
equitable  interposition. — McPherson'  i\  Cox,  96  U.  S. 
404;  Wilson  v.  Wilson,  14  N.  E.  521. 

Stephens  &  Lyons,  and  Blount  &  Blount^  for  ap- 
pellees. This  is  a  proceeding  by  a  minority  stockholder 
dissatisfied  with  the  management  of  the  majority  and 
of  the  managers  selected  by  them.  In  such  a  case  a  re- 
ceiver will  not  be  appointed  or  even  a  bill  entertained.-^ 
Ranger  v.  Champion,  18  How.  331;  City  Pottery  Co.  v. 
Yates,  37  N.  J.  Eq.,  545.  The  board  of  directors  was 
selected  by  the  stockholders  for  this  particular  end  and 
in  the  absence  of  dishonesty  or  fraud,  or  gross  misman- 
agement should  not  be  displaced. — Follet  v.  Fields,  30 
La.  Ann.  161;  Etowah  Mining  Co.  v.  Wills  Valley,  106 
Ala.  492.  The  trust  is  a  continuing  one  in  this  instance 
and  hence  receiver  will  not  be  appointed. — 106  Ala. 
492.  These  trustees  are  directors  continued  and  as  such 
cannot  be  displaced  under  the  allegations  of  the  bill. — 
Bridgeport  v.  Tritsch,  110  Ala.  274;  Roman  v.  Wool- 
folk,  98  Ala.  219.  The  appellant  in  this  case  contracted 
with  reference  to  the  laws  of  Florida  and  is  bound  by 
them. — 103  U.  S.  225.  A  rei*eiver  will  not  be  appointed 
if  there  is  any  other  adequate  remedy. — 114  Ala.  65; 
Briarfield  v.  Foster,  54  Ala*  622.  Remedy  by  injunc- 
tion against  isolation  complained  of. — Briarfield  v.  Fos- 
ter, supra. 

HARALSON,  J.— This  bill  was  filed  by  the  appel- 
lant, John  W.  Black,  against  the  Sullivan  TimlK»r  'Coni- 
pany  and  several  stockholders  of  the  same,  seeking  the 
appointment  of  a  receiver  of  the  defendant  company,  a 
Florida  corporation,  but  having  all  its  property  in  Ala- 
bama. Upon  the  filing  of  the  bill  the  the  register  ap- 
pointed the  complainant,  as  such  receiver,  without  no- 
tice to  the  appellees.  The  order  of  the  register,  making 
the  appointment,  was  appealed  from,  and  upon  such  ap- 
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peal,  the  chancellor  reversed  and  annulled  the  same,  and 
also  overniled  and  denied  a  motion,  then  made  before 
him,  for  the  appointment  of  a  rt^ceiver.  This  appeal  is 
prosecuted  to  reverse  that  decree  of  the  chancellor. 

Before  the  instituticm  of  this  suit,  April  1st,  1905,  the 
circuit  court  of  Escambia  county,  Florida,  rendered  a 
decree  at  the  reijuest  of  a  majority  of  the  sotckholders, — 
the  complainant  himself,  being  one  of  the  stockholders, 
joining  in  the  petition  for  such  dissolution, — dissolving 
said  corporation.  All  the  defendants  except  the  Sulli- 
van Timber  (\mipany,  together  with  the  complainant, 
were  the  directors  of  said  corporation,  at  the  time  the 
decree  of  the  said  Florida  court  was  rendered. 

Section  2155  of  tlie  Revised  Statutes  of  Florida  of 
1892  provides,  '*A11  corporations  shall  continue  bodies 
corporate  for  the  term  of  three  years  after  the  time  of 
dissolution  from  any  cause,  for  the  purpose  of  prosecut- 
ing or  defending  suits  by  or  against  them  and  enabling 
them  to  gi*adually  settle  their  concerns,  to  dispose  of 
and  convey  their  propei  ty,  and  to  divide  their  capital 
stock,  but  for  no  other  purpose.'- 

By  section  2157  of  said  statutes,  it  is  provided,  "Upon 
the  voluntary  dissolution  of  any  corporation  already 
created,  or  which  nmy  hereafter  be  created,  by  the  laws 
of  this  state,  the  president  and  directors,  at  the  time  of 
its  dissolution,  shall  be  trustees  of  suth  corporation, 
with  full  power  to  settle  its  alTairs,  collect  its  outstand- 
ing debts,  and  divide  th(»  money  and  other  property 
amcmg  the  stockholders,  after  paying  the  debts  due  and 
owing  by  such  corporation  at  the  time  of  its  dissolution, 
as  far  as  such  numey  and  property  will  enable  them; 
they  may  sue  for  and  recover  such  debts  and  property 
by  (in)  the  name  of  the  trustee  of  such  corporation,  and 
may  also  be  sued  by  the  same,  and  such  trustee  shall  be 
jointly  and  severally  responsible  to  the  creditors  and 
stockholders  of  such  corporation,  to  the  extent  of  its 
property  and  effects  that  shall  come  into  their  hands, 
but  in  the  event  of  dissolution  from  any  other  cause  a 
petition  may  be  filed  in  the  circuit  court  by  any  three  or 
more  creditors  or  stockholders  of  said  corporation,  pray- 
ing that  a  receiver  be  appointed,  and  the  court  or  judge 
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thereof  at  chambers,  shall  hear  and  consider  said  peti- 
tion, and  for  just  and  reasonable  grounds  shall  grant 
said  petition  and  appoint  a  receiver,  and  unless  the 
president  and  directors  of  such  corporation  shall  swear 
that  the  corporation  is  solvent  and  exhibit  proof  of  the 
same  satisfactory  to  the  court  or  judge,  such  petition 
shall  be  granted  and  a  receiver  be  appointed,  but  no 
voluntary  dissolution  shall  be  made  or  permitted  after 
the  institution  of  any  suit  or  proceeding  against  any 
corporation  for  an  involuntary  or  forced  dissolution." 

The  petition  for  dissolution  of  the  .corporation  was 
asked,  as  stated,  by  a  majority  of  the  stockholders  in- 
cluding complainant,  in  all  respects  as  providwl  by  the 
statute  of  Florida,  and  that  it  was  a  voluntary  dissolu- 
tion, cannot  be  questioned. 

In  Alabama  we  have  kindred  statutes. — Code  1896,  §§ 
1291-1300.  The  dissolution  is  to  be  decreed  by  the  court 
of  chancery.  Section  1293.  Upon  a  de(Tee  of  dissolu- 
tion, a  receiver  is  to  be  appointed,  of  all  the  assets  and 
property  of  the  corporation,  and  the  chancellor  shall 
direct  him  to  collect,  by  suit  or  otherwise,  all  the  debts 
due  the  corporation,  and  sell  property  real  or  personal, 
belonging  to  the  corporaticm,  and  how  he  shall  make 
the  title  thereto  to  the  purchaser,  etc.  Section  1294. 

Section  1298  provides :  "All  corporations  whose  pow- 
ers expire  by  limitation,  all  which  are  dissolved  by  for- 
feiture or  any  other  cause,  exist  as  bodies  corporate  for 
the  term  of  five  years  after  such  dissolution,  for  the  pur- 
pose of  prosecuting  or  defending  suits,  settling  their 
business,  disposing  of  their  property,  and  dividing  their 
capital  stock,  but  not  for  the  purpose  of  continuing  their 
business." 

Upon  the  dissolution  of  any  corporation,  unless  other 
persons  are  appointed  by  the  general  assembly,  or  by  a 
court  of  competent  authority,  the  managers  of  the  busi- 
ness of  the  corporation  at  the  time  of  its  dissolution,  by 
whatever  name  known,  are  the  trustees  of  the  stockhold- 
ers and  creditors,  authorized  to  settle  the  affairs  of  the 
corporation,  dispose  of  such  property  as  is  necessary  to 
pay  its  debts,  and  divide  among  the  stockholders  the 
money  and  property  remaining  after  payment  of  such 
debts  and  the  necessary  expenses." — Section  1299. 
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"Such  persons  have  authority  to  sue  for  and  recover 
the  debts  and  property  of  the  dissolved  corporation,  in 
its  corporate  name,  and  are  jointly  and  severally  re- 
sponsible to  its  creditors  to  the  extent  of  the  property 
which  may  come  into  their  hands."     Section  1300. 

The  statutes  of  the  two  states  are  so  nearly  alike,  that 
the  proper  construction  of  those  of  one  state,  applies 
alike  to  those  of  the  other.  In  the  case  of  Wvatherly  v. 
Capital  City  Water  Co,,  115  Ala.  156,  22  South.  140,  we 
had  under  consideration  the  construction  of  sections 
1690  and  1691  of  the  Code  of  1886,  which  appear  also 
in  the  Code  of  1896  as  sections  1298  and  1299,  where  it 
was  said,  as  the  conclusion  of  the  court:  "Upon  disso- 
lution, the  corporation  is  essentially  dead  except  for  the 
general  purpose  of  collecting  its  assets,  paying  its  debts 
and  dividing  its  property  and  money  remaining  after 
the  satisfaction  of  its  liabilities  among  its  stockholders. 
For  the  purpose  of  the  enterprise  or  business  w^hich  it 
was  chartered  to  carry  on,  it  is  as  essentially  dead  as  if 
we  had  no  statute  continuing  its  life  for  the  other  speci- 
fied purposes,  as  if,  indeed,  it  had  never  existed  at  all ; 
and  this  by  the  words  of  the  statute  which  declare  it  to 
be  non-existent  for  the  purpose  of  carrying  on  its  busi- 
ness.—(\)de  188(5,  §  1690  ((^ode  1896,  §  1298.)  Suits 
may  be  brought  by  its  trustee  and  against  it  in  its  cor- 
porate name,  but  such  suits  only  as  pertain  or  are  nec- 
essary or  incident  to  the  settlement  of  its  affairs  as  of 
a  business  which  absolutely  ceased  on  the  instant  of  its 
dissolution.  The  corporation  as  such  has  no  more  con- 
cern with  or  interest  in  the  property  once  owned  by  it 
after  dissolution  than  a  dead  man  has  in  the  estate  he 
owned  at  the  moment  of  death.  The  property  after  dis- 
solution is  in  equity  the  property  of  the  shareholders 
charged  with  the  payment  of  debts,  and  by  the  statute 
committed  to  (*citain  trustees  to  satisfy  this  charge  and 
divide  the  residue  among  such  shareholders.  The  trus- 
tees are  invested  with  the  legal  title  for  the  purpose  of 
the  trust  and  to  an  extent  sufficient  thereto,  but  no  fur- 
ther. Contracts  within  corporate  competency  and  of  a 
nature  to  continue  after  dissolution  and  bind  the  prop- 
erty, are  not  abrogated  by  dissolution,  but  are  of  con- 
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tinuing  efficacy  against  the  successors  to  the  defunct 
corporation  in  ownership  of  its  property,  assets  and 
franchises,"  etc. — Nelson  r.  Hubbard,  96  Ala.  238,  11 
South.  428,  17  L.  R.  A.  375. 

It  is  an  admitted  principle  that  the  laws  of  another 
state  have  not,  proprio  vigore,  any  binding  force  extra 
territoriuui,  but  effect  is  given  to  such  laws  in  a  state 
foreign  to  the  one  making  them,  when  by  change  of  dom- 
icile, or  removal  of  property  into  another  state,  on  the 
principle  of  comity  of  nations,  provided  they  do  not 
contravene  good  morals,  or  are  not  repugnant  to  the 
policy  or  positive  institutions  of  the  state.— //awrirA'  r. 
Andrnrs,  9  Port.  25;  Cattleman  v.  Jeffries,  60  Ala.  389; 
High  on  Receivers,  §  254. 

It  would  seem,  therefore,  that  the  directors  of  the  cor- 
poration, at  the  time  of  the  dissolution  of  the  corpora- 
tion, who,  by  statute  in  the  state  of  Florida  were  consti- 
tuted trustees  to  wind  up  its  affairs,  will  be  recognized 
as  such  trustees  in  this  state  unless  such  appointment, 
and  the  ccmduct  of  the  trustees,  contravenes  the  policy 
and  laws  of  this  state.  This  will  hereafter  more  fully 
appear. 

Mr.  High,  speaking  of  foreign  corporations  and  their 
dissolution,  says:  "When  an  association  incorporated 
in  a  foreign  country,  has  been  dissolved  by  a  decre^e  or 
order  of  the  government  of  that  country,  but  the  decree 
of  dissolution  is  not  absolute,  and  still  leaves  the  corpo- 
ration in  existence  for  certain  specific  purposes,  and  it 
has  property  within  the  limits  of  this  country  under 
control  of  its  officers  resident  here,  the  courts  of  this 
country  will  not  appoint  a  receiver  of  the  assets  here, 
iip(^n  grounds  which  would  not  have  availed  for  that 
purpose  in  the  foreign  country." — High  on  Receivers,  § 
305,  citing  Hamilton  i\  Accessory  T.  Co,,  26  Harb.  46; 
Murray  r.  Vanderbilt.  39  Barb.  140. 

In  First  National  Bank  r.  Gustin  Minerva  Con.  Min, 
To.,  42  Minn.  328,  44  N.  W.  198,  6  L.  R.  A.  676,  18  Am. 
St.  Rep.  510,  the  principle  is  declared  as  elementary  that, 
"When  a  person  becomes  a  stockholder  in  a  corporation 
organized  under  the  laws  of  a  foreign  state,  he  must  be 
held  to  contract  with  reference  to  all  the  laws  of  the 
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state  under  which  the  corporation  is  organized,  and 
which  enter  into  its  constitution ;  and  the  extent  of  his 
individual  liability  as  a  shareholder  to  the  creditors  of 
the  company  must  be  determined  by  the  laws  of  that 
state,  not  because  such  laws  are  in  force  in  this  state, 
but  because  he  has  voluntarily  agreed  to  the  terms  of 
the  companv's  constitution,"  etc. 

In  Relfe  r.  RumU(U  103  U.  S.  225,  26  L.  Ed.  337,  the 
doctrine  is  stated  that,  "No  state  need  allow  the  corpo- 
rations of  another  state  to  do  business  within  its  juris- 
diction unless  it  chooses,  with  perhaps  the  exception  of 
commercial  corporations;  but  if  it  does,  without  limi- 
tation express  or  implied,  the  corporation  comes  in  as 
it  has  been  created.  Every  corporation  necessarily  car- 
ries its  charter  wherever  it  goes,  for  that  is  the  law  of 
its  existence.  It  may  be  restricted  in  the  use  of  some  of 
its  powers  while  doing  business  away  from  its  corjK)- 
rate  home,  but  any  person  who  deals  with  it  everywhere, 
is  bound  to  take  notice  of  the  provisions  which  have  been 
made  in  its  charter  for  the  management  and  control  of 
its  affairs  both  in  life  and  after  dissolution." — Rundel  v. 
Life  Association  of  America  {C.  C.)  10  Fed.  721;  R,  M. 
S.  Mines  i\  Broun,  58  Fed.  «47,  7  C.  A.  412,  24  L.  R.  A. 
776;  Fitts  v.  X.  L.  Association,  130  Ala.  416,  30  South. 
374. 

The  complainant,  on  the  two  grounds  of  being  a  credi- 
tor of  the  corporation,  and  also  of  being  a  shareholder, 
on  either  or  both  of  which,  bases  his  right,  in  the  allega- 
tion of  his  bill,  to  have  a  receiver  appointed.  There  is 
no  allegation  that  the  corporation  is  insolvent,  and  the 
proof  shows  that  it  is  not.  As  a  creditor,  therefore,  he 
does  not  show  that  he  is  in  peril  unless  by  reason  of  the 
averments  as  to  the  management  of  the  affairs  of  the 
corporation,  he  is  in  danger  of  losing  his  debt.  His  right 
as  a  shareholder  for  a  receiver  must  be,  if  at  all,  because 
his  ultimate  dividends  from  the  distribution  of  the  as- 
sets of  the  corporaticm  will  be  lessened  by  the  wrongful 
management  of  the  defendants.  Our  inquiry  may,  there- 
fore, Ik*  c(mfined  to  this  latter  theory,  which  necessarily 
includes  the  first. 
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Cook  on  Corporations,  §  746,  states  the  rule  to  be,  that 
a  court  of  equity  will  not  practically  remove  corporate 
officers  by  enjoining  them  from  performing  any  of  their 
customary  duties,  and  by  appointing  a  receiver  to  man- 
age its  corporate  affairs.  He  says,  "A  court  will  not 
appoint  a  receiver,  because  some  of  the  shareholders  dis- 
approve of  the  management." — Id.  No.  3;  Edison  r.  Pho- 
nograph Co.,  52  N.  J.  Eq.  620,  29  Atl.  195. 

"A  receiver  will  not  be  appointed  at  the  instance  of 
a  stockholder,  even  though  mis-management  is  charged, 
there  being  no  fraud,  and  no  danger  of  insolvency."' — Id. 

*'A  minority  of  the  stockholders  of  a  corporation  are 
not  entitled  to  a  receiver  because  of  dissatisfacticm  with 
the  policy  and  management  of  the  majority  of  the  offi- 
cers and  directors,  in  the  absence  of  any  showing  of 
fraud  or  of  insolvency/" — High  <;n  Receivers,  55  295. 

In  RantfiT  r.  (Champion  C.  Prras  {(\  (\)  52  Fed.  614, 
the  court  held  that,  "there  are  three  classics  of  cases  in 
which  stockholders  ma.y  complain.  A  minority  may  ob- 
ject to  the  business  policy  pursued  as  tending  to  injure, 
perhaps  destroy  their  interest.  In  such  cas(»s  the  court 
w'U  seldom  or  never  interfere.  The  majority  must  gov- 
ern, unless  there  be  palpable  abuse  of  power  or  an  inter- 
ference with  vested  rights."" — Dodqe  r.  WooLsey,  18 
How.  331,  15  L.  Ed.  401. 

As  has  appeared,  complainant  was  a  director  of  said 
corporation  at  the  time  of  its  dissoluti(m,  and  partici- 
pated in  the  application  to  the  Florida  court  to  dissolve 
the  same.  He  thus  assented  to  the  laws  of  the  state  of 
its  creation  of  the  corporation  which  upon  Inring  dis- 
solved, control  the  settlement  of  its  affairs.  He  assented, 
that  the  officers  by  whom,  and  the  i)la(*e  and  manner, 
shall  be  such  as  the  laws  of  the  state  of  Florida  pre- 
scribe, and  cannot,  therefore,  now  ask  the  court,  to  pro- 
tect him  in  the  exercise  of  a  right  which  he  expressly 
relinquished. — Ruvdel  r,  Jj,  Assoriatiou  of  America,  f^u- 
pro;  Parsons  r.  Charter  Oak  Co,  (C.  C.)  31  Fed.  305; 
ReJfe  r.  Ruvdie,  supra. 

It  may  be,  without  more,  that  the  facts  stat(»d  in  the 
bill,  would  be  sufficient  on  which  to  appoint  a  receiver 
in  this  state.    But  the  answer  under  oath  denies  the  ma- 
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terial  averments  of  the  bill,  on  which  this  contention 
rests. 

Numerous  affidavits  were  introduced  on  each  side, 
those  on  one  hand,  to  support  the  averments  of  the  bill, 
and  those  on  the  other,  to  support  the  averments  of  the 
answer.  It  is  sufficient  to  say, — having  regard  to  the 
rule  that  the  allegations  and  proofs  to  justify  the  ap- 
pointment of  a  receiver,  must  l>e  clear  and  positive — 
that  these  averments  and  proof  do  not  make  out  a  case 
for  the  appointment  of  one. — Hmith-Diinniick  Lumber 
Co,  V,  Teaguc,  119  Ala.  385,  24  South.  4. 

The  chancellor  so  ruled,  and  we  have  not  been  so  con- 
vinced that  he  erred,  as  to  justify  the  setting  aside  of 
his  decree.  \V(*  deem  it  unnecessary  to  consider  other 
questicms  raised  and  discussed. 

Affirmed. 

Weakley,  C.  J.,  and  Dowdbll  and  Denson,  JJ.,  con- 
cur. 


Faller,  et  al^  v.  Vapnum. 

Bill  to  Redrew  Lands  from  Foreelosure  Sale, 
(Decided  July  6th,  1906.    41  So.  Rep.  777.) 

1.  Mortgages;  Foreclosure;  Redemption;  Bill. — The  bill  avers  that 

the  mortgage  which  was  foreclosed  was  given  to  secure  an 
indebtedness  of  $174.25,  on  which  there  was  a  credit;  a  sale 
under  foreclosure  and  purchase  of  lands  for  $200;  a  tender  to 
the  proper  parties  of  $249.00  for  the  purpose  of  redemption. 
Held,  not  subject  to  dismissal  for  failure  to  allege  a  tender  of 
the  purchase  money,  10  per  cent,  etc. 

2.  Same;  Possession. — The  bill  alleges  that    the  lands     mortgaged 

was  the  hcmestead  of  complainant's  father,  who  died  in  pos- 
session thereof  the  same  year  of  the  foreclosure;  that  it 
was  all  the  land  owned  by  the  parent,  and  did  not  exceed  160 
acres  in  area,  or  $2,000  in  value,  and  that  the  parent  owned 
less  than  $1,000  w^orth  of  personal  property;  that  the  parent 
left  a  widow  and  seven  minor  children,  of  whom  complainant 
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was  cne,  Held,  tb€  bill  was  DOt  subject  to  motion  to  dismise 
for  failure  to  allege  who  was  in  possession  of  the  land  at  the 
,  t|me  of  foreclosure,  or  of  the  filing  of  the  bill. 
3.  Same;  Surrender  of  Possession. — Until  demand  has  been  mad-e 
by  the  purchaser,  or  his  vendee,  for  possession  cf  the  land  sold 
under  the  mortgage  no  duty  rests  upon  one  in  possession  to 
surrender,  as  a  condition  precedent  to  such  a  one's  right  to 
redeem. 

Appeal  from  Houston  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

Bill  by  M.  T.  Varnum  against  Charles  E.  Puller  and 
others.  From  a  decree  sustaining  defendant's  demurrer 
to  the  bill,  but  overruling  their  motion  to  dismiss  for 
want  of  equity,  they  appeal. 

This  was  a  bill  seeking  to  redeem  certain  lands  de- 
scribed therein  from  foreclosure  sale  under  the  power 
contained  in  a  mortgage  executed  by  W.  J.  Varnum  to 
J.  S.  Koonce.  The  allegations  of  the  bill  are,  briefly, 
that  W.  J.  Varnum  executed  a  mortgage  to  Koonce  on 
certain  lands  to  secure  an  indebtedness  of  $174.25 ;  the 
transfer  of  the  mortgage  by  Koonce's  heirs  to  Newton, 
and  a  transfer  from  Newton  to  Joe  I>aker;  that  some 
time  in  the  year  1903  Varnum  died,  leaving  surviving 
him  a  widow  and  seven  children,  including  complainant, 
all  of  whom  at  that  time  were  under  the  age  <  f  21 
years ;  that  at  the  time  of  his  death  Varnum  was  in  pos- 
session of  this  land,  occupying  it  as  a  homestead,  and 
that  it  did  not  exceed  in  area  IGO  acres,  nor  in  value 
12,000;  that  on  November  28,  1903,  Joe  Baker  sold  the 
lands  under  the  terms  and  powers  of  the  mortgage  at 
and  for  the  sum  of  $200  to  one  J,  F.  Cochran,  executing 
to  said  Cochran  a  deed  to  said  land  in  the  name  of  the 
mortgagors  under  the  power  in  the  mortgage;  that  in 
December,  1903,  Cochran  conveyed  the  lands  to  com- 
plainant's mother,  and  that  before  the  filing  of  this  ]>ill 
complainant's  mother  executed  and  delivered  a  convey- 
ance to  respondents  herein ;  that  by  reason  of  orator  be- 
ing one  of  the  minor  children  of  said  Varnum  at  the  time 
of  his  death,  and  the  fact  that  said  Varnum  resided  upon 
said  land  as  his  homestead,  and  that  said  land  did  not 
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exceed  160  acres  in  area  and  f 2,000  in  value,  and  that 
said  Varnum  owned  less  than  $1,000  worth  of  personal 
property  at  the  time  of  his  death,  orator  became  and  is 
the  owner  or  tenant  in  common  of  the  equity  of  redemp- 
tion in  said  land.  The  bill  alleges  that  no  demand  was 
ever  made  for  possession,  and  that  complainant  has  ten- 
dered to  the  proper  parties  the  sum  of  $249  for  the  pur- 
pose of  redeeming  said  land,  which  tender  has  been  de- 
clined. The  respondents  moved  to  dismiss  the  bill,  and 
demurred  to  it:  Because  it  does  not  appear  that  sur- 
lender  was  made  of  the  land  on  demand  and  within  10 
days  thereafter;  it  does  not  aver  that  the  complainant 
.b;ad  paid  into  court  the  entire  purchase  price,  with  10 
per  cent,  interest  per  annum,  and  all  other  lawful 
charges,  nor  does  it  aver  that  the  complainant  is. ready 
and  willing  to  abide  by  the  decree  of  the  court;  com- 
plainant does  not  offer  to  do  it;. it  appears  from  the  al- 
legations of  the  bill  that  the  complainant  is  not  entitled 
to  redeem  from  respondents  the  entire  interest  in  or 
title  to  the  lands. 

R.  D.  CrawfobD;,  for  appellant. — Counsel  discusses 
motion  to  dismiss  but  cites  no  authority. 

Espy  &  Farmer,  for  appellee, — No  brief  came  to  the 
Reporter. 

TYSON,  J. — This  appeal  is  by  the  respondents  from 
a  decree  sustaining  their  demurrer  to  the  bill  of  com- 
plaint, but  overruling  their  motion  to  dismiss  it  for 
want  of  equity. 

It  is  first  insisted  that  the  motion  should  have  been 
granted  because  the  bill  fails  to  aver  that  complainant 
tendered  the  purchase  price  paid  at  foreclosure  sale, 
with  10  per  cent,  thereon ;  that  it  only  avers  a  tender  of 
$249,  the  price  paid  at  said  sale.  In  a  previous  para- 
graph, however,  it  is  averred  that  only  $200  was  the 
purchase  price  paid  at  the  foreclosure  sale.  The  note 
and  mortgage  showing  the  amount  of  the  mortgage  debt 
is  made  an  exhibit  to  the  bill,  and  shows  a  credit  thereon. 
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It  is  apparent  from  this  showing  that  the  averments  of 
the  bill  may  be  amended  so  as  to  show  that  the  amount 
tendered,  to-wit,  |249,  included  all  lawful  charges 
known  to  complainant  at  the  date  of  the  tender.  If 
any  taxes  were  paid  by  the  purchasers,  they  could  be 
also  shown  by  an  amendment  to  be  included  in  the  $249. 

The  other  insistence,  predicated  upon  the  failure  of 
the  bill  to  show^  who  was  in  possession  of  the  land  at 
the  date  of  foreclosure  or  the  filing  of  the  bill,  is  also 
without  merit.  It  is  shown  that  complainant  was  one 
of  the  minor  children  at  the  date  of  the  death  of  his 
father,  the  mortgagor,  and  that  his  father  was  residing 
upon  the  land  at  the  date  of  his  death,  which  occurred 
during  the  yoar  the  foreclosure  sale  was  had ;  that  it  was 
his  homestead  and  comprised  all  the  lands  owned  by 
him.  It  is  true  it  is  not  averred  upon  what  day  during 
the  year  19§3  the  father  died.  His  death  may  have  oc- 
curred after  the  foreclosure,  and  if  it  did  this  Avould 
show  that  complainant  was  in  possession  with  his  moth- 
er and  the  other  children  of  the  land ;  and,  as  against 
the  motion,  we  would  be,  perhaps,  authorized  to  so  hold. 
But,  be  this  as  it  may,  if  this  be  a  defect,  it  is  such  an 
one  as  may  be  cured  by  amendment;  and  clearly,  if  com- 
plainant was  in  possession  of  the  land  at  the  date  of  the 
foreclosure,  there  was  no  duty  upon  him  to  surrender 
that  possession  as  a  condition  precedent  to  redemption 
unless  a  demand  w^as  made  upon  him  to  do  so  by  the 
purchaser  or  his  vendee.  Section  3506  of  the  Code  of 
1896.    The  motion  was  properly  overruled. 

Affirmed. 

Weakley,  0.  J.,  and  Simpson  and  Anderson,  JJ., 
concur. 
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Hayes  v.  Jasper  Land  Co.,  et  al. 

Bill  for  an  Accounting  and  for  Receiver, 

(Decided  June  30th,  1906.    41  So.  Rep.  909.) 

1.  Receivers;  Appotntment ;  BequeaPration. — ^The  power  to  appoint  a 
receiver  and  sequestrate  property  should  be  exercised  with 
caution,  and  only  where  It  appears  that  plaintiff  will  sustain 
irreparable  loss  without  it. 

2  Same;  Appointment  Before  Decree  on  Merita. — ^To  justify  the  ap- 
pointment of  a  receiver  in  limdne,  before  decree  on  merits,  it 
should  appear  that  there  is  reasonable  probability  of  obtaining 
the  general  relief  sought,  and  that  the  property,  the  subject 
of  the  8Uit,  is  in  imminent  danger. 

3.  Same;  Other  Remedies. — If  any  other  remedy  ^^11    afford    ade- 

quate piotection  to  the  applicant,  a  receiver  should  not  be  ap- 
pointed at  any  stage  of  the  proceedings. 

4.  Same;  Corporation;  Directors  and  Officers  Misappropriating  As- 

sets.— The  fact  that  the  directors  and  officers  of  a  corporation 
are  fraudulently  misappropriating  its  assets  will  not  alone  con- 
stitute grounds  for  the  appointment  cf  a  receiver.  If  they  are 
solvent,  complainant  has  an  adequate  remedy. 

5.  Same. — The  remedy  by  accounting  being  adequate,  the  fact  that 

the  president  of  a  corporation  acquired  a  majority  of  its  stock 
witji  corporate  funds,  in  violation  of  his  trust  as  such  presi- 
dent, would  not  authorize  the  appointment  of  a  receiver  at  the 
isntance  of  a  minority  stockholder;  for  the  corporation  has 
an  option  to  hold  him  to  an  accounting  or  to  ratify  his  acts 
and  claim  the  shares  so  purchased. 

Appeal  from  Walker  Chancery  Court. 
'Heard  before  Hon.  A.  H.  Benners. 

London  &  London^  for  appellant — No  demand  on  the 
board  of  directors  or  stockholders  was  necessary  under 
the  facts  alleged. — Montgomery  Traction  Co,  v.  Ear- 
mon,  140  Ala.  585;  Montqomrey  lAqlit  Co,  i\  Lahey,  121 
Ala.  131. 

Payment  of  the  money  taken  or  giving  security  there- 
for is  no  answer  to  the  demand  for  a  receiver. — Morris 
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V.  Elyton  Land  Co.,  125  Ala.  26.  Verification  of  the  an- 
swer by  Musgrove  is  wholly  insufficient  and  of  no  proba- 
tiye  value. — Burgess  v.  Martin,  111  Ala.  656 ;  McKisaick 
V.  VoorheeSy  119  Ala,  101;  Schlisher  v.  Brock,  124  Ala. 
626;  Heihans  v.  Coke,  134  Ala.  223;  Guiton  v,  Terrel, 
132  Ala.  66;  Pollard  v.  Southern  Pert.  Co.,  122  Ala. 
409.  Notice  of  meeting  of  stockholders  was  necessary. — 
Sec.  1280,  Code  1896 ;  10  Cyc.  323 ;  2  Cook  on  Corpora- 
tions, Sec.  595.  Dividends  cannot  be  declared  from 
the  capital  stock. — 2  Cook  on  Corporations,  Sec.  548. 
The'  capital  stock  can  only  be  reduced  in  the  manner 
prescribed  by  statute. — ^Acts  1903,  p.  335;  Granger  L, 
Ins.  Go.  V.  Kemper,  73  Ala.  325;  1  Thomp.  Corp.  Sec. 
2114.  Notice  of  the  stockholder  is  not  material  and 
burden  on  the  defendant. — Cobh  v.  Lagard,  129  Ala.  488. 
The  stock  register  is  evidence  of  who  are  stockholders. 
Sees.  1261  and  1263,  Code  1896.  Under  the  statute  the 
person  in  whose  name  the  stock  is  registered  is  the 
own^r. — Winter  v.  Montgomery  County,  89  Ala.  544; 
White  V.  Rankin,  90  Ala.  541 ;  Wetumpka  v.  Kidd,  124 
Ala.  242.  The  answer  is  evidence  when  responsive  di- 
rect and  clear. — Hartley  v.  Matthews,  96  Ala.  224 ;  Ma- 
bel M.  Co.  V.  Pearson,  121  Ala.  567.  As  to  new  or  irre- 
sponsive matter  it  is  not  evidence. — Cases  supra;  Boil- 
ing V.  Roman,  95  Ala.  518;  105  Ala.  607;  96  Ala.  498. 
General  denials  are  not  suflScient. — Henry  v.  Watso'n, 
109  Ala.  335.  Literal  denials  are  also  insufficient. — Henry 
V.  Watson,  supra.  Material  matters  within  the  knowl- 
edge of  the  defendant  which  are  not  denied  must  be  con- 
sidered as  admitted. — Grady  v.  Robertson,  28  Ala.  289; 
Smilie  v.  Siler,  35  Ala.  88. 

E.  H.  Cabaniss  and  Davis  &  Pitb^  for  appellee.— Pow^ 
er  to  appoint  a  receiver  and  sequestrate  property  will 
be  Exercised  with  great  caution.  There  can  be  resort  to 
this  remedy  only  in  extreme  cases. — Alderson  on  Re- 
ceivers, See.  49;  Randell  v.  Carter ^  62  Ala.  95;  Fort 
Payne  F.  Go.  v.  Iron  Co.,  96  Ala.  472 ;  Ensley  Develop^ 
ment  Co.  v.  Powell,  147  Ala.  300;  Gilbreafh  r.  [nion 
Bank,  121  Ala.  204 ;  Briarfield  Iron  Wo7^ks  Co.  v.  Foster, 
54  Ala.  634 ;  Roman  v.  Woolfolk,  98  Ala.  234. 
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To  justify  the  appointment  of  a  receiver  in  limine, 
before  the  decree  upon  the  merits  of  the  bill,  two  grounds 
must  appear:  (a)  a  reasonable  probability  that  the 
complainant  will  succeed  ultimately  in  obtaining  the 
general  relief  sought;  (b)  imminent  danger  to  the  prop- 
erty, the  subject  of  the  suit. — 3  Pomeroy's  Equity  Juris- 
prudence, (2d  Ed).  1331;  Ashurst  v,  Lehman,  86  Ala. 
370;  Bank  of  Florence  v.  U.  8.  Sav,  &  Loan  Co,,  104  Ala. 
297;  Warren  v,  Pitts,  114  Ala.  69;  Pollard  v.  Fertilizer 
Co,,  122  Ala.  413. 

A  receiver  should  not  be  appointed  at  any  stage  of  the 
proceedings,  if  any  other  remedy  will  afford  adequate 
protection  to  the  party  applying. — Thompson  v.  Tower 
Mfg,  Co.,  87  Ala.  733;  Word  v.  Word,  90  Ala.  86;  Pearce 
V,  Jennings,  94  Ala.  524;  Etowah  Min,  Co,  v,  Min,  Co,, 
106  Ala.  497;  Bridgeport  Dev,  Co,  v.  Tritsch,  110  Ala. 
27i',  Roman  v,  Woolfolk,  98  Ala.  219;  S.  C.  13 -Sou.  212. 

As  a  corollary  to  the  above  rules,  it  is  held,  that  the. 
mere  fact  that  the  directors  and  officers  of  a  corporation 
are  fraudulently  misappropriating  the  assets  of  the  cor- 
poration, constitutes  no  ground  for  the  appointment  of 
a  receiver.  If  they  are  solvent,  they  can  be  brought  to 
an  accounting,  which  will  afford  entire  relief,  and  is, 
therefore,  an  adequate  remedy. — Briarfield  Iron  Works 
V,  Fmter,  54  Ala.  622;  Ala,  Coal  &  Coke  Co,  v.  Shackel- 
ford, 137  Ala.  224;  Donald  v.  Manufacturers^  Export 
Co,,  (Ala.)  38  Sou.  841;  Marcuse  v,  Gullett  Oin  Co., 
(La.)  27  Sou.  846;  Edwards  v.  Bay  State  Gas  Co,,  91 
Fed.  942. 

DOWDELL,  J. — The  bill  in  this  case  is  by  a  minority 
stockholder,  and  in  which  the  corporation  and  its  presi- 
dent are  made  respondents.  The  purpose  of  the  bill  is 
to  require  an  accounting  by  the  respondent  Musgrove, 
the  president  of  the  corporation,  for  certain  alleged  deal- 
ings and  transactions  by  him  as  such  officer,  and  the 
bill  also  prays  for  the  appointment  of  a  receiver  for  the 
respondent  corporation,  and  is  accompanied  by  a  peti- 
tion to  the  chancellor  for  such  appointment.  On  the 
hearing  of  this  petition  the  chancellor  refused  to  ap- 
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point  a  receiver,  and  it  is  from  this  order  refusing  to 
appoint  that  the  present  appeal  is  prosecuted. 

The  equity  of  the  bill,  and  the  right  of  the  complain- 
ant as  a  minority  stockholder  to  file  the  same,  are  ques- 
tions that  we  need  not  consider.  The  chancellor,  in  his 
opinion  accompanying  the  decree,  upheld  the  equity  in 
the  bill,  and  there  is  no  contention  by  counsel  for  appel- 
lees that  the  ruling  of  the  chancellor  in  denying  the  pe- 
tition for  a  receiver  should  be  here  considered  with  ref- 
erence to  these  questions,  but  solely  with  reference  to 
the  question  of  any  necessity  for  a  receivership,  on  the 
facts  as  presented  by  the  petition,  bill,  answer,  and  af- 
fidavits, oh  which  the  application  for  the  appointment 
of  a  receiver  was  heard. 

The  bill,  as  amended,  avers  that  of  the  4,990  outstand- 
ing shares  of  the  capital  stock  of  the  Jasper  Land  Com- 
pany, the  complainant  owns  22  1-3  shares,  having  pur- 
chased the  same  on  the  2d  day  of  September,  1905 ;  that 
the  respondent  Musgrove  has  controlled  the  affairs  of 
the  land  company  since  the  29th  day  of  April,  1901,  own- 
ing or  controlling  over  4,700  shares  of  said  capital 
stock;  that  he  has  abused  his  control  of  said  corporation 
and  his  trust  as  vice  president  and  general  manager, 
and  later  as  president;  that  he  has  loaned  to  himself, 
and  to  companies  ow^ned  and  controlled  by  him,  large 
sums  of  money  belonging  to  the  land  company ;  that  he 
has  called  stockholders'  meetings  without  notice,  and 
has  presented  and  had  allowed  by  the  stockholders  and 
directors  unfounded  claims  and  demands  against  the 
land  company ;  that  on  September  13,  1905,  he  procured 
to  be  declared  a  dividend  of  ^29.50  per  share  of  the  stock 
of  the  land  company,  which  was  paid  out  of  the  capital 
assets  of  the  company ;  that  he  has  taken  and  is  now 
taking  from  the  treasury  excessive  sums  in  the 
form  of  salaries  and  expenses;  that  he  is  in 
the  absolute  control  of  the  said  land  company, 
and  of  its  money,  and  assets;  and  that,  unk^s 
the  same  is  taken  from  him  and  protected  by  a 
court  of  equity,  he  will  continue  to  appropriate  the 
same  to  his  own  use,  under  various  guises  and  devices, 
which  would  make  it  difficult,  if  not  impossible,  to  trace 
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and  recover  the  same.  It  is  not  averred  in  the  bill  that 
either  Musgrove  or  the  respondent  corporation  are  in- 
solvent. The  bill  further  shows  that  the  defendant  cor- 
poration has  a  lK)ard  of  directors  and  officers  that  have 
the  management  and  control  of  its  business  and  affairs^ 
and  it  is  not  denied  that  these  officers  are  administering 
the  business  purposes  of  the  corporation,  though  it  is 
charged  that  the  board  of  directors  are  under  the  domi- 
nation and  control  of  the  said  Musgrove,  and  that 
through  the  mismanagement  and  fraud  the  corporation 
will  ultimately  be  destroyed.  The  answer  of  Musgrove 
denies,  circumstantially  and  in  detail,  the  various 
charges  of  fraud  and  mismanagement,  and  avers  that 
he  is  perfectly  solvent  and  able  to  respond  to  any  amount 
that  may  be  found  to  be  due  to  the  land  company  upon 
any  of  the  charges  set  forth  in  the  bill.  He  offers  to 
come  to  an  accounting  with  the  company  and  pay  what- 
ever may  be  found  to  be  due  from  him  to  the  company. 
It  is  further  alleged  in  his  answer  that  both  he  and  the 
land  company  are  entirely  solvent.  It  is  also  averred 
upon  information  and  belief  that  the  complainant  is 
not  the  bona  fide  owner  of  the  22  1-3  shares  claimed  by 
him,  but  that  the  transfer  to  him  was  merely  colorable, 
in  furtherance  of  a  conspiracy  to  harass  the  respondent 
Musgrove  by  bringing  this  suit.  The  answer  of  the  land 
company  adopts  the  answer  of  Musgrove. 

The  general  rule  is  well  established  that  the  power  to 
appoint  a  receiver  and  sequestrate  property  will  be  ex- 
ercised with  great  caution,  and  a  resort  to  this  renaedy 
can  only  be  had  in  extreme  cases,. and  where  it  appears 
that  without  it  the  plaintiff  will  sustain  irreparable  loss. 
— Aldersou  on  Receivers,  §  49;  High  on  Receivers  (3d 
Ed.)  §§  18, 19;  Randle  r.  Carter,  62  Ala.  95;  For* Payne 
Funuice  Co,  r.  Iron  Co.,  96  Ala.  472,  11  South.  439,  38 
Am.  St.  Rep.  109;  Ensley  Dev,  Company  v.  Powell,  147 
Ala.  40  South.  137;  GUreath  v.  Union  Bank  d  Trust 
Company,  121  Ala.  204,  25  South.  581.  Another  prin- 
ciple of  law,  which  seems  to  be  as  well  settled,  is  that, 
to  justify  the  appointment  of  a  receiver  in  limine  before 
the  decree  upon  the  merits  of  the  bill,  two  grounds  must 
appear:     First,  a  reasonable  probability  that  the  corn- 
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plainant  will  succeed  ultimately  in  obtaining  the  gen- 
eral relief  sought ;  second,  imminent  danger  to  the  prop- 
erty, the  subject  of  the  suit. — ^3  Pomeroy's  Equity  Jur- 
isprudence (2d  Ed.)  1331;  Ashurst  v.  Lehman,  86  Ala. 
370,  5  South.  731;  Bank  of  Florence  v.  U.  S.  Savings  & 
Loan  Company^  104  Ala.  207,  16  South.  110;  Warren  v. 
Pitts,  114  Ala.  69,  21  South.  494;  Pollard  i\  Fertilizer 
Company,  122  Ala.  413,  25  South.  169.  Again,  a  receiver 
should  not  be  appointed  at  any  stage  of  the  proceedings 
if  any  other  remedy  will  afford  adequate  protection  to 
the  party  applying. — Thompson  v.  Tower  Manufactur- 
ing Company,  87  Ala.  733,  6  South.  928;  Word  v.  Word, 
90  Ala.  81,  7  South.  412;  Etowah  Mining  Co.  v.  Wills 
Valley  Mining  Company,  106  Ala.  497,  17  South.  522; 
Bridgeport  Dev.  Co.  v.  Tritsch,  110  Ala.  274,  20  South. 
16;  Roman  v.  Woolfolk,  98  Ala.  219,  13  South.  212. 

It  has  been  ruled  by  this  court  that  the  fact  that  the 
directors  and  officers  of  a  corporation  are  fraudulently 
misappropriating  the  assets  of  the  company  will  not 
alone  of  itself  constitute  ground  for  the  appointment  of 
a  receiver.  If  they  are  solvent,  they  can  be  brought  to 
an  accounting,  which  will  afford  complete  relief  and  is 
therefore  an  adequate  remedy. — Briarfield  Iron  Works 
V.  Foster,  54  Ala.  622;  Alabama  Coal  d  Coke  Company 
V.  Shackelford,  137  Alai  224,  34  South.  833,  97  Am.  St. 
Rep.  23;  Donald  v.  Ex  part  Company,  (Ala.)  38  South. 
841.  The  facts  in  the  case  before  us  are  much  like  the 
facts  in  the  case  of  Alabama  Coal  &  Coke  Co.  v.  Shack- 
elford, supra,  and  clearly  distinguish  the  case  at  bai' 
from  that  of  Morris  v.  Elyton  Land  Company,  125  Ala; 
263,  28  South.  513.  Without  more,  on  the  facts  here 
presented,  we  might  safely  rest  the  determination  of  this 
case  on  the  principles  stated  in  the  case  of  Coal  &  Coke 
Company  v.  Shackelford,  supra,  and  hold  on  the  author- 
ity of  that  case  that  no  sufficient  reason  or  necessity 
exists  for  the  appointment  of  a  receiver  in  this  case. 

It  is  insisted  by  counsel  for  appellant  in  argument 
that  the  respondent  Musgrove  purchased  the  majority 
of  the  stock  held  and  claimed  by  him  in  the  respondent 
corporation  with  funds  of  the  defendant  company,  that 
in  so  doing  he  violated  his  trust  as  president  of  the  cor- 
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poration,  and  that  this  gives  to  the  beneficiary  corpora- 
tion the  option  of  holding  him  to  an  accounting  for  the 
misappropriation  of  the  company's  funds,  or  of  ratifying 
the  transaction  and  claiming  the  shares  of  stock  in  the 
defendant  company  so  purchased.  The  insistence  in 
argument  by  counsel  is  then  made  that  the  exercise  by 
the  beneficiary  corporation  of  the  option  to  claim  the 
stock  would  put  into  the  ownership  of  the  corporation 
a  majority  of  its  own  stock,  which  would,  of  necessity, 
under  the  law,  destroy  corporate  existence.  It  is  con- 
ceded by  counsel  for  appellant  that  the  corporation 
would  not  have  the  i  ight  to  go  into  the  market  and  pur- 
chase its  outstanding  capital  stock.  This  being  true  it 
is  hardly  to  be  supposed  that  a  court  of  equity,  in  such 
a  case  as  the  one  before  us,  where  a  complete  remedy  is 
afforded  by  having  an  accounting  from  the  delinquent 
trustee,  would  lend  its  aid  at  the  instance  of  a  minority 
stockholder  to  an  act  of  felo  dese  by  the  corporation  in 
the  application  of  the  equitable  doctrine  of  the  right  of 
election  of  a  beneficiary  under  ordinary  conditions  and 
circumstances.  The  argument  is  ingenious,  but  we 
think,  unsupported  by  sound  reasoning. 

We  concur  in  the  conclusion,  reached  by  the  chancel- 
lor, that  the  facts  in  the  case  do  not  justify  the  appoint- 
ment of  a  receiver ;  and  his  decree  will  be  affirmed. 

Affirmed.  ♦ 

Haralson^  Simpson^,  and  Dexson^  JJ.,  concur. 


Phillips,  et  alj  i\  Bradford. 

Bill  to  Cancel  Mortgage. 

(Decided  June  Gth,  1906.     41  So.  Rep.  657.) 

1.  Pleading;  Amendment  of  Bill;  Departure. — The  bill,  seeking  can- 
cellation of  a  mortgage,  alleged  that  while  complainant  was  be- 
ing pressed  by  creditors.,  respondent,  complainant's  brother,  in 
whom  Ehe  reposed  confidence,  and  who  managed  her  business. 
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advised  complainant  to  execute  a  bogus  mortgage  to  him.  By 
an  amendment  such  allegation  were  stricken  from  the  bill  and 
superceded  by  sections  which  omitted  all  statements  about 
complainant  being  pressed  by  claims,  but  alleged  that  respcn- 
dent  advised  her,  that  to  protect  her  rights  in  her  land,  and  to 
preserve  her  homestead  for  herself  and  minor  children,  it  was 
necessary  for  her  to  give  him  a  mortgage.  By  other  amend- 
m>ent,  it  is  alleged  that  respondent  unduly  influenced  complain- 
ant, and  that  it  was  not  necessary  for  complainant  to  have 
given  the  mortgage  to  protect  her  rights  in  the  land  and  to 
preserve  her  homestead.  Held,  the  amendments  were  not  de- 
partures from  the  original  bill,  as  the  amendments  were  con- 
sistent with  and  germaiu  to  the  idea  that  the  claims  did  exist 
and  that  the  giving  of  the  mortgage  was  unnecessary,  either 
because  the  claims  could  have  been  taken  care  of  otherwise,  or 
because  complainant  could  have  protectetd  her  homestead 
under  the  statute. 
2.  Equity;  Fraud  of  Complainant ;  Effect;  Existence. — The  bill  was 
not  subject  to  demurrer  on  the  grounds  that  complainant  was 
guilty  of  fraud,  or  that  the  parties  were  in  pari  delicto. 

Appeal  from  Lee  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

Bill  by  Mary  L.  Bradford  to  cancel  a  note  and  mort- 
gage executed  by  her  to  respondents  testator  for  want 
of  consideration,  etc.  From  a  decree  overruling  demur- 
rers to  the  bill  respondents  appeal.  The  pleadings  are 
sufficiently  set  out  in  the  opinion  of  the  court. 

J.  W.  Strother  and  K.  C.  Smith,  for  appellant. — 
The  bill  as  last  amended  is  clearly  a  departure  from  the 
original  bill. — Penn  v.  ^pejice,  54  Ala.  35;  Marshall  v. 
Olds,  86  Ala.  296;  Mobile  Savings  Bank  v.  Burk,  94  Ala. 
129.  The  amendment  is  clearly  inconsistent  with  and 
a  departure  from  the  original  bill  in  that  it  seeks  relief 
on  a  different  state  of  fa(*ts  from  that  set  up  in  the  orig- 
inal.—irard  i\  Patton,  75  Ala.  202.  Matters  which 
could  not  be  alleged  in  the  alternative  in  the  original 
bill  cannot  be  introduced  into  the  amended  bill  by  way 
of  amendment. — Clark  i\  Lydc,  90  Ala.  246;  Winston  v. 
Mitchell,  93  Ala.  554.  The  averments  of  undue  influ- 
ence are  clearly  insufficient. — Jackson   v.   Rowel  I,  87 
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Ala.  685.  The  bill  showns  on  its  face  that  the  mortgage 
is  made  for  the  purpose  of  hindering,  delaying  or  de- 
frauding creditors  of  complainant,  and  it  is  therefore 
valid,  inter  parte. — Glover  v.  ^Yalker,  107  Ala.  540. 

George  P.  Harbison^  for  appellee. — Court  will  watch 
with  jealous  care  dealings  between  parties  occupying 
fiduciary  relations  and  relations  in  which  dominion  may 
be  exercised  by  one  person  over  another. — Cannon  v.  Gil- 
mer, 135  Ala.  302;  Kyle  v.  Perdue,  95  Ala.  585;  Ryan  v 
Price,  106  Ala.  584 ;  Shipman  v.  Furniss,  69  Ala.  556 ;  2 
Pomeroy,  Sections  943-951-955  and  956. 

SIMPSON,  J. — The  original  bill  in  this  case  seeks  the 
cancellation  of  a  note  and  mortgage  made  by  the  com- 
plainant (appellee)  to  the  testator  of  defendant  (appel- 
lant). Section  3  of  the  original  bill  alleges  that,  "while 
orator  was  being  pressed  on  some  indebtedness,"  her 
brother,  Thomas  L.  Cobb,  "in  whom  she  resposed  confi- 
dence and  trust,  and  who  was  accustomed  to  aid  and  as- 
sist her  in  the  management  of  her  business,  suggested 
and  advised  your  orator  to  execute  a  bogus  or  false  mort- 
gage to  him,-'  which  he  told  her  would  protect  her 
against  claims  and  threatened  suits.  The  fourth  and 
fifth  sections  relate  to  the  execution  of  the  bogus  mort- 
gage, that  there  was  really  no  consideration  for  it,  and 
she  owed  her  brother  nothing.  By  subsequent  amend- 
ments said  sections  3,  4,  and  5  were  stricken  from  the 
bill,  and  substituted  by  sections  which  omitted  all  state- 
ments about  the  complainant  being  pressed  with  claims^ 
etc.,  but  alleged  that  her  brother,  who  attended  to  all 
of  her  business,  "advised  her  that,  in  order  to  protect 
her  rights  in  said  lot  and  to  preserve  the  same  as  a  home- 
stead for  her  and  her  minor  children,  it  was  necessary 
for  her  to  give  him  a  mortgage  on  said  lot,  which  he  told 
her  at  the  time  would  be  a  bogus  or  false  mortgage,  and 
this  would  completely  protect  her  against  any  claim; 
that  complainant  was  not  only  a  widow,  but  unacquaint- 
ed with  business  methods  and  wholly  ignorant  of  her 
rights  in  the  matter;  that  said  Cobb  was  not  only  her 
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brother,  but  a  man  of  intelligence  and  education,  en- 
gaged in  active  business,  and  advised  complainant  in  all 
important  matters,  and  in  whom  at  that  time  she  had 
great  confidence."  It  is  then  alleged  that  said  brother 
induced  her  to  execute  the  mortgage,  which  he  had  pre- 
pared, "to  secure  a  pretended  indebtedness,"  and  that 
he  paid  her  nothing,  and  that  she  was  not  indebted  to 
him.  The  fourth  section  was  again  so  amended  so  as  to 
allege  that  said  Cobb  "unduly  influenced"  complainant 
to  make  the  mortgage,  and  that  it  "was  executed  as  the 
result  pf  undue  influence"  by  him.  Then  another  amend- 
ment was  made,  by  adding  to  said  fourth  section  a  state- 
ment that  "it  was  not  true  that  it  was  necessary  for 
complainant  to  have  given  the  mortgage  in  order  to  pro- 
tect her  right  in  said  lot  and  preserve  the  same  as  a 
homestead,  and  that  she  did  not  voluntarily  or  of  her 
own  accord  execute  said  mortgage,  but  was  misled  and 
deceived  by  the  representations  of  the  said  Thomas  L. 
Cobb,  and  thereby  induced  to  execute  said  mortgage." 

The  first  point  raised  by  the  demurrers,  and  insisted 
upon  in  argument  by  the  appellant,  is  that  the  amend- 
ments are  clearly  inconsistent  with  the  original  bill  and 
constitute  a  departure  in  pleading.  We  cannot  see  that 
there  was  such  inconsistency  as  to  constitute  a  depar- 
ture. The  purpose  of  the  entire  bill  and  amendments 
was  to  obtain  a  cancellation  of  the  mortgage,  and  the 
general  reason,  running  through  all,  why  this  relief  is 
asked,  is  that  it  was  improperly  procured,  without  con- 
sideration by  said  Cobb.  The  relief  prayed  is  tlie  same. 
In  fact,  the  first  amendment,  while  it  omits  the  state- 
ment that  complainant  was  being  pressed  by  claims,  yet 
it  carries  with  it  the  clear  intimation  that  there  were 
claims  which  were  to  be  avoided,  and  the  last  amend- 
ment, w^hile  it  alleges  that  it  was  not  necessary  to  make 
the  mortgage  to  save  the  homestead,  does  not  allege  that 
there  were  no  claims  to  be  avoided.  The  statements  of 
the  amendments  are  entirely  consistent  \\ith  the  idea 
that  the  claims  did  in  fact  exist,  but  that  the  mortgage 
was  not  necessary,  either  because  the  debts  could  be 
otherwise  provided  for,  or  because     the     comi)Iainant 
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could  have  protected  her  homestead  by  the  simple  pro- 
cess of  filing  her  claim  as  provided  by  section  2065  of 
the  Code  of  1896.— ParA:  v,  hide,  90  Ala.  246,  252,  7 
South.  805;  Winston  v.  Mitchell  93  Ala.  554,  560,  561, 
9  South.  551;  Berry  v.  T.  &  C.  R,  R,,  134  Ala.  618,  621, 
622,  33  South.  8. 

The  next  point  raised  is  that  the  evident  purpose  of 
the  mortgage  which  is  sought  to  be  cancelled  was  to 
hinder,  delay,  and  defraud  creditors,  and  that,  the  com- 
plainant and  respondents'  testator  being  in  pari  delicto, 
a  court  of  equity  will  not  exert  its  powers  in  favor  of 
either  pa^ty.  This  is  a  clear  principle  of  equity,  laid 
down  by  the  text-writers  and  adhered  to  by  our  own  and 
other  courts. — Glover  v.  Walker,  107  Ala.  540,  18  South. 
251.  There  seems  to  have  been  some  modification  of  this 
rule,  as  suggested  by  counsel  for  appellee.  It  is  stated 
that  "when  a  stronger  mind  takes  advantage  of  a  weaker 
and  by  persuasion  and  influences  procures  the  unlaw- 
ful act,  or  when  the  parties  stand  in  such  a  relation  that 
undue  influence  will  be  presumed,^  the  reason  which 
denies  relief  ceases  to  be  applicable.  *  *  *  If  the  superior 
should  be  allowed  immunity  under  such  circumstances, 
he  would  be  permitted  to  take  advantage  of  his  own 
wrong,  and  therefore  equity  will  not  refuse  aid  to  the 
inferior." — 14  Am.  &  Eng.  &  Ency.  Law  (2d  Ed.)  p. 
279.  Mr.  Pomeroy,  also,  notes  several  exceptions;  one 
being  when  "both  have  not  with  the  same  knowledge, 
willingness,  and  wrongful  intent  engaged  in  the  trans- 
action ;"  also  where  "there  are  collateral  and  incidental 
circumstances  attending  the  transaction,  and  affecting 
the  relations  of  the  two  parties,  which  render  one  of 
them  comparatively  free  from  fault.  Such  circumstances 
are  imposition,  oppression,  duress,  threats,  undue  influ- 
ence, taking  advantage  of  necessities  or  of  weakness,  and 
the  like  as  a  means  of  inducing  the  party  to  enter  into 
the  agreement,  or  of  procuring  him  to  execute  and  per- 
form it."— 2  Pom.  Eq.  Jur.  (3d  Ed.)  pp.  1717,  1718,  § 
942.  Where  a  party  to  whom  a  deed  was  made  to  de- 
fraud creditors  fraudulently  had  other  lands  than  those 
intended  to  be  conveyed  included  in  the  deed,  relief  was 
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granted. — Clcmmcns  v.  Clcmmens^  28  Wis.  637,  9  Am. 
Rep.  520.  This  was  based,  however,  on  the  fraudulent 
act  of  the  defendant,  not  participated  in  by  the  plaintiff. 
Id.,  9  Am.  Rep.  532.  Where  a  husband  represented  to 
his  wife  that  she  was  liable  for  certain  debts  (which 
was  false),  and  induced  her  to  convey  property  to  him 
for  the  purpose  of  avoiding  the  debts,  the  deed  was  can- 
celed, on  account  of  the  confidential  relations  and  be- 
cause there  was  a  mutual  mistake  as  to  the  facts;  the 
court  remarking  "that  the  parties  did  not  stand  on  equal 
terms."— Boyrf  i\  De  La  Movtagnie,  73  N.  Y.  498,  29 
Am.  Rep.  197,  199.  Where  a  feeble  old  man,  harassed 
by  suits  for  alimony,  etc.,  and  whose  wife  had  contract- 
ed considerable  debts  without  his  consent,  was  persuad- 
ed to  convey  his  property  to  his  nephew's  wife  as  trus- 
tee, the  conveyance  was  canceled.  The  court  notes  that 
it  was  "not  found  that  B.  made  the  conveyance  to  avoid 
the  threatened  suit." — Nicholn  i\  McCarty,  53  Conn. 
299,  23  Atl.  93,  55  Am.  Rep.  105,  113.  In  another  case 
an  illiterate  young  man  was  induced  by  his  uncle,  by 
false  representations  in  regard  to  suits  against  the  es- 
tate from  which  the  young  man  inherited  property,  to 
have  a  deed  to  the  property  which  the  young  man  was 
purchasing  conveyed  to  the  uncle,  the  young  man  was 
granted  relief  against  the  uncle,  because,  first,  of  the 
confidential  relations,  and  the  defendant  should  not  be 
allowed  to  profit  by  his  own  wrong;  and,  second,  the 
statements  being  untrue,  "there  were  no  creditors  to  be 
defrauded."— Trt7/i«w«  r.  Collins.  (Iowa)  25  N.  W.  682, 
683.  In  another  case,  where  a  client  made  a  deed  abso- 
lute on  its  face  to  his  lawyer  to  secure  advances  amount- 
ing to  much  less  than  the  value  of  the  property,  the  deed 
was  declared  to  be  a  mortgage,  and  the  court  says :  "One 
of  the  purposes  may  have  been  to  prevent  other  credit- 
ors from  reaching  it.  We  do  not  think,  however,  that 
under  the  circumstances  there  should  be  an  application 
of  that  rule  of  equity  which  denies  relief  to  one  party 
against  another  when. both  have  been  engaged  in  a  fraud- 
ulent transaction.  The  parties  were  not  in  pari  delicto. 
One  was  the  legal  adviser,  the  other  the  client.  ♦  ♦  ♦ 
Equity  will  not  tolerate  the  idea  that  an  attorney  may 
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make  use  of  his  peculiar  power  over  his  client  to  pro- 
cure a  contract  which  is  illegal  and  contrary  to  public 
policy,  and  to  then  invoke  the  aid  of  the  law  to  enable 
him  to  retain  that  which  he  has  obtained  through  his 
fraudulent  artifices." — Herrick  v.  Lynch,  (111.)  37  N.  E. 
!221,  223.  In  our  own  court,  relief  was  granted  in  a  case 
where  the  facts  were  similar  to  those  in  this  case;  but 
the  question  of  pari  delicto  does  not  seem  to  have  been 
raised.— ran  won  v.  Gilmer,  135  Ala.  302,  33  South.  659. 
While  these  cases  are  not  all  strictly  analogous  to  the 
one  before  us,  yet  we  gather  from  them  and  from  the 
eminent  text-writers  cited,  that  in  a  case  like  this  two 
maxims  of  the  law  meet — one  that  where  the  parties  are 
in  pari  delicto,  no  affirmative  relief  will  be  granted  to 
one  against  the  other;  and  the  other  that  one  party  who 
occupies  a  confidential  relation  to  another  cannot  profit 
by  any  conveyance  to  him,  without  showing  entire  free- 
dom from  undue  influence  and  a  bona  fide  transaction 
on  sufficient  consideration.  We  gather,  then,  that  where 
these  relations  exist  the  fact  that  the  instrum^it  that 
the  weaker  party  was  induced  to  make  may  have  been 
illegal  does  not  necessarily  place  her  in  pari  delicto  with 
the  stronger  party,  who  dominated  her  for  his  own  profit. 
On  the  subject  of  undue  influence,  under  our  decis- 
ions it  is  not  ^'necessary  to  allege  with  particularity  the 
quo  modo,  *  *  *  but  only  that  it  was  accomplished  by  un- 
due influence  exerted  by  named  persons." — McLeod  v. 
McLeod,  137  Ala.  267,  270,  34  South.  228.  Our  decis- 
ions have  also  been  very  liberal  to  the  weaRer  party  in 
transactions  of  this  character,  holding  that  "the  general 
principles  which  a  court  of  equity  applies  to  transac- 
tions between  persons  occupying  fiduciary  relations  to- 
wards each  other  is  not  confined  to  cases  in  which  there 
is  any  formal  or  technical  fiduciary  relation,  such  as 
guardian  and  ward,  parent  and  child,  attorney  and  cli- 
ent, etc.,  but  extends  to  all  cases  in  which  confidence  is 
reposed  by  one  party  in  the  other  and  the  trust  is  ac- 
cepted under  circumstances  which  show  that  the  confi- 
dence was  founded  on  the  intimate  personal  and  busi- 
ness relations  existing  between  the  parties  which  gave 
the  party  an  advantage  or  superiority ;  and  in  such  case 
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the  onus  is  on  the  party  in  whom  the  confidence  is  re- 
posed to  show  that  no  fraud,  undue  influence,  or  other 
improper  motives  entered  into  the  transaction." — Kyle 
V.  Perdue,  95  Ala.  579,  585, 10  South.  103 ;  Ryan  v.  Price, 
106  Ala.  584,  17  South.  734.  See,  also,  2  Pom.  Eq.  Jur. 
(3d  Ed.)  pp.  1748,  1749,  §  956  We  desire,  also,  to  call 
attention  to  another  principle  laid  down  by  Mr.  Pom- 
eroy,  who,  in  speaking  of  these  cases  where  parties  are 
in  pari  delicto,  says :  "The  maxim,  rightly  interpreted, 
does  not  require  the  condition  of  the  parties,  with  res- 
pect to  the  subsisting  executory  contract  to  remain  un- 
changed and  undisturbed.  The  remedy  of  cancellation 
*  *  *  is  simply  the  equitable  proceeding  identical  with 
setting  up  the  illegality  as  a  defense  to  defeat  a  recov- 
ery at  law,  and  thus  get  rid  of  the  contract  as  a  binding 
executory  obligation." — 2  Pom.  Eq.  Jur.  (3d  Ed.)  p. 
1714,  §  940.  According  to  the  allegations  of  the  bill,  as 
amended,  the  confidential  relations  existed,  and  the  un- 
due influence  was  used,  the  necessity  to  make  the  mort- 
gage to  secure  the  homestead  did  not  exist,  according  to 
the  statement  in  the  bill,  and  the  statutes  of  Alabama,  in 
place  of  branding  as  fraudulent  the  saving  of  the  home- 
stead for  the  use  of  the  mother  and  children  encourages 
the  same  and  has  made  special  provisions  by  which  this  * 
widow  might  have  kept  her  homestead  intact,  and  still 
remained  in  Auburn  to  educate  her  children. — §  2069, 
code  1896.  We  hold  that  this  is  not  a  case  where  the 
doctrine  of  pari  delicto  should  prevent  the  reparation 
of  the  wrong,  if  the  mortgage  was  an  attempt  to  defeat 
the  claims  of  creditors  contrary  to  law,  it  could  never 
be  enforced,  and  there  seems  no  good  reason  why  it 
should  remain  as  a  cloud  on  the  title,  and  the  remedy 
by  cancellation,  as  Mr.  Pomeroy  says,  was  just  accom- 
plishing the  same  and  as  defeating  the  enforcement  of 
it ;  so  that,  in  either  aspect  of  the  case,  the  demurrers  to 
the  bill  were  properly  overruled. 

The  judgment  of  the  court  is  affirmed. 

Weakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 

23 
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Wittmeier,  et  al.  v.  Tidwell. 

Bill  to  Foreclose  Mortgage, 
(Decided  Feb.  6,  1906.    4  OSo.  Rep.  963.) 

1.  Mortgages;  Right  to  Foreclosure;  Tender  of  Amount  Due. — ^A  sale 

under  a  mortgage  is  invalid  where  the  amount  due  thereon  was 
tendered  befcre  any  steps  were  taken  to  make  sale  under  the 
power. 

2.  Same;  Attorney's  Fees. — In  order    to  terminate    a    mortgagee's 

right  to  foreclose  a  mortgage  by  sale  under  the  power,  where 
the  mortgage  provided  for  the  payment  by  the  mortgagor  of 
all  attorney's  fees  legally  incurred  in  collecting  the  indebted- 
ness or  in  foreclosing  the  mortgage,  a  tender  of  the  attorney's 
fees  legally  incurred  before  the  tender  is  necessary. 

3.  Same;  Pleadings, — A  bill  averring  a  tender  of  attorney's  fees  to 

attorney  of  respondent,  but  not  alleging  that  the  tender  was 
made  before  steps  were  taken  to  foreclose  the  mortgage,  such 
averment  was  insufficient  to  show  a  valid  tender. 

4.  Same;   Offer  to   do   Equity;   Payment   into   Court. — Where   the 

complainant  offers  to  pay  whatever  is  found  to  be  due  under 
the  mortgage,  that  is  a  sufficient  offer  to  do  equity,  without 
a  payment  of  the  money  into  court. 

5.  Same;  Parties. — When  the   bill  avers   that   the   mortgagee    has 

transferred  or  assigned  the  mortgage,  but  that  the  assignment 
did  not  divest  him  of  the  legal  title  to  the  property  conveyed 
by  the  mortgage,  such  mortgagee  Is  a  proper,  if  not  necessary, 
party  respondent  to  the  bill  seeking  to  restrain  the  foreclosure. 

6.  Pleadings;  Conclusions. — Where    the    allegation    was  that    the 

mortgagor  tendered  the  mortgagee  the  money  and  cotton  call- 
ed for  by  the  mortgage,  but  without  specifying  the  amount  of 
either,  such  averment  was  insufficient,  as  it  was  a  mere  con- 
clusion of  the  pleader. 

Appeal  from  Blount  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

Wittmier  sold  Bentley  a  certain  piece  of  land,  taking 
the  mortgage  to  secure  the  deferred  payments  which  were 
evidented  by  four  promissory  notes  falling  due  No.  1, 
1905,  1906,  1907  and  1908.    The  first  note  provided  for 
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the  payment  of  one  thousand  pounds  good,  average  lint 
cotton  and  ?23.59,  and  the  others  for  one  thousand 
pounds  good,  average  lint  cotton  each.  The  mortgage 
contained  the  following  clause:  "If  said  grantor  shall 
sell,  transfer,  trade  or  remove  any  of  said  property,  or 
attempt  the  same,  then  all  of  said  notes  shall  at  once  be- 
come due  and  payable ;  and  in  either  one  of  said  events, 
the  grantor  hereby  agrees  to  pay  all  costs,  expenses  and 
attorney's  fees  that  may  be  legally  incurred  in  collect- 
ing  the  indebtedness  aforesaid,  or  in  foreclosing  this 
mortgage."  The  mortgage  contained  the  further  stipu- 
lation :  "The  refusal  to  be  given  to  J.  S.  Wittmier  w  hen 
selling."  Wittmier  transferred  this  mortgage  to  Brad- 
ford, and  on  Dec.  3rd,  1904,  Bentley  sold  and  conveyed 
the  land  covered  by  the  mortgage  to  Tidwell,  whereupon 
Bradford  elected  to  mature  the  indebtedness  secured  by 
the  mortgage  and  advertise  the  land  for  sale  under  the 
power  therein.  Tidwell  filed  this  bill  praying  for  an  in- 
junction to  restrain  Bradford  and  his  attorneys  from 
foreclosing  alleging  first,  that  the  accelerating  clause  in 
said  mortgage  was  invalid  and  inoperative  and  that  the 
foreclosure  was  premature.  Second,  in  the  event  the 
accelerating  clause  was  valid  and  the  debt  was  due,  he 
had  tendered  to  the  attorney  of  Bradford  and  to  Witt- 
mier the  money  and  cotton  due  under  the  terms  of  the 
mortgage.  Respondents  demurred  to  the  bill,  made  a 
motion  to  dismiss  it  for  want  of  ecjuity  and  to  dissolve 
the  injunction.  From  a  decree  overruling  the  motion 
this  appeal  is  prosecuted. 

George  L.  Smith,  for  appellant. — Parties  may  con- 
tract for  a  stipulated  contingency  to  mature  a  mortgage, 
and  the  (tliaracter  (;f  the  contingency  is  one  of  no  (con- 
sequence.— ChambenH  r.  Afarks,  93  Ala.  412;  Keith  v. 
McLaughlin,  105  Ala.  339;  Parker  v.  Oliver,  106  Ala. 
549.  The  acclerating  clau'^e  was  not  a  penalty. — Parker 
V,  Oliver,  supra;  Chambers  v.  Marks,  stipra.  The  mort- 
gagee had  the  power  to  sell  the  entire  property  upon  de- 
fault and  after  payinie:  the  installments  due  retain  the 
surplus  to  meet  other  installments. — McLean  r.  Presley, 
56  Ala.  211;  Fulgham  v.  Montis,  75  Ala.  245.    The  ac- 
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celerating  and  option  clauses  are  not  repugnant. — 1 
Jones  on  Mortgages,  §  101;  Mason  t\  Ala.  Iron  Co.  All 
instruments  must  be  construed  against  him  who  gives  or 
undertakes  or  enters  into  an  obligation. — Nelson  t\  Man- 
ning, 53  Ala.  549 ;  t^eay  v.  McCormick,  68  Ala.  549 ;  Co- 
mer V.  Bankhead,  70  Ala.  136.  It  was  not  sufficient  to 
tender  the  JI23.59  and  the  four  thousand  pounds  of  cotton 
after  the  law  day  of  the  mortgage.  It  should  have  been 
tender^  on  the  law  day. — Poire  r.  Poutc,  42  Ala,  116; 
Totdmin  r.  Sa'ger,  42  Ala.  123 ;  Rudolph  r.  Wa^gner,  36 
Ala.  698.  After  the  law  day  the  contract  was  breached 
and  the  damages  became  liquidated,  in  the  amount  of 
1423.59,  and  that  amount  should  have  been  tendered. — 
Rody  r.  McGeterick,  49  Ala.  62;  Keehle  r.  Keehle,  85 
Ala.  552.  Complainants  have  a  plain  and  adequate  rem- 
edy at  law.— A>i7/?  r.  McLaughUn,  105  Ala.  339;  SuUi- 
imn  V.  McLaughlin,  99  Ala.  60.  The  tender  was  not  suf- 
ficient as  no  tender  was  made  of  attorney's  fees. — Mc- 
Anleji  i>.  Oieg.  103  Ala.  469;  A.  &  E.  Enc.  of  Law,  pp.  17 
and  32.  Nor  was  the  tender  offered  to  be  kept  good. — 
Framk  i\  Pickens,  69  Ala.  369;  Welch  v.  Phillips.  54  Ala. 
309;  Maxuell  r.  Moore,  95  Ala.  171.  Nor  was  the  tender 
maintained  a  sufficient  length  of  time. — Haymaker  v. 
Bynvm,  137  Ala.  391. 

Emory  C.  Hall,  for  appellee. — A  court  of  equity  will 
enjoin  the  sale  or  set  it  aside  if  it  is  attempted  to  pervert 
the  power  from  its  legitimate  purposes  for  any  reason. 
—Loan  Asso.  v.  Lake,  69  Ala.  456;  ^tmre  r,  Childs,  63 
Ala.  472 ;  McA  nicy  v,  Otey,  90  Ala.  302.  The  bill  may  be 
filed  in  a  double  aspect  averring  full  payment  and  yet 
offering  to  pay  any  balance  due. — Fields  v.  Helms,  70 
Ala.  460;  Whitney  V.  Dunhmn,  89  Ala.  493.  It  is  not  es- 
sential to  the  equity  of  the  bill  that  it  aver  tender  prior 
to  the  fkVm^.—McQuire  i\  VatiPelt,  55  Ala.  344;  Ham- 
metf  V.  White,  128  Ala.  380.  In  the  absence  of  an  answer 
verified  and  containing  full  and  complete  denial  an  in- 
junction will  not  bo  dissolved  unless  the  want  of  equity 
in  the  bill  is  apparent  on  its  face, — ?J.  &  W.  J?.,/S.  Co,  r. 
E.  T.  V.  d  O.  R.  R.  Co.,  75  Ala.  275;  Jones  v.  Eioing,  56 
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Ala.  360.  Under  the  assignment  of  the  mortgage  the 
legal  title  did  not  pass  and  both  Bradford  and  Wittmier 
were  necessary  parties  thereto. — Barron  v.  Barron^  122 
Ala- 192 ;  Moon  v.  Jacob,  103  Ala.  548. 

ANDERSON,  J.— "Generally,  the  purpose  for  which 
the  power  of  sale  is  given  being  to  afford  an  additional 
and  more  speedy  remedy  for' the  recovery  of  the  debt,  the 
mortgagor  is  by  the  contract  bound  to  exercise  necessary 
promptness  in  fulfilling  it,  and  cannot  complain  of  a 
legitimate  exercise  of  the  power.  If  in  any  case  it  is  at- 
tempted to  pervert  the  power  from  its  legitimate  purpose, 
and  to  use  it  for  the  purpose  of  oppressing  the  debtor,  or 
of  enabling  the  creditor  to  acquire  the  property  himself, 
a  court  of  equity  will  enjoin  the  sale,  or  will  set  it  aside 
if  it  is  made." — 2  Jones  on  Mortgages,  1801 ;  Looti  Asso- 
ciation V,  Lake,  69  Ala.  456;  Struve  v,  Childs,  63  Ala. 
473.  The  bill  in  the  case  at  bar  avers  that  the  amount 
due  upon  the  mortgage  was  tendered  before  any  steps 
were  taken  to  make  a  sale  under  the  power  contained.  If 
this  be  true,  a  sale  would  be  a  useless  ceremony 
for  collecting  the  debt,  which  was  the  only  pur- 
pose for  which  the  power  to  make  was  given; 
and  if  the  sum  due  had  been  tendered,  and  the 
mortgagee  refused  to  accept  it  and  proceeded  to 
make  a  sale,  this  would  be  a  clear  perversion  of 
the  power,  which  would  amount  to  oppression.  The  bill 
avers  that  the  mortgagee  did  not  accept  the  tender,  but 
claimed  that  f40  would  be  due  as  attorney's  fees,  and 
thereupon  advertised  the  property  for  sale.  Of  course, 
the  mortgagor  must  have  tendered  what  was  due,  else  the 
mortgagee  would  have  the  right  to  sell  the  property  to 
collect  what  was  due  him ;  and  if  a  pait,  and  not  all,  had 
been  tendered  him,  he  could  still  make  the  sale,  which 
would  not  amount  to  oppression  or  a  perversion  of  the 
power. 

The  bill  does  not  aver  a  tender  of  the  attorney's  fees, 
so,  if  the  same  were  due,  the  tender  was  not  sufficient. 
If,  on  the  other  hand,  it  was  not  due  and  owing,  then  h«» 
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clearly  had  no  right  to  sell  the  property,  if  everything 
else  due  had  been  tendered.  The  mortgage  provides  for 
the  payment  of  all  attorney's  fees  "that  may  be  legally 
incurred  in  collecting  the  indebtedness  or  in  foreclosing 
this  mortgage.''  The  bill  avers  that  the  tender  was  made 
to  the  attorney  of  the  respondent,  but  does  not  aver  that 
it  was  made  before  steps  had  been  taken  to  foreclose  the 
mortgage  or  colle<*t  the  debt.  If  the  respondent  had  in- 
curred any  attorney's  fee  before  the  tender  was  made, 
such  reasonable  attorney's  fee  so  incurred  should  have 
been  tendered,  as  well  as  any  costs  incurred  in  a  fore- 
closure before  the  tender.  The  third  ground  of  demurrer 
should  have  been  sustained.  The  bill  sufficiently  offers 
to  do  e(|uity  by  offering  to  pay  the  amount  due,  and  it  is 
not  necessary  that  it  should  have  l)een  paid  into  court,  if 
such  a  thing  weie  possible  in  the  case  at  bar. — Loan 
Association  \\  Lake,  supra;  Rogers  r.  Torbiit,  58  Ala. 
523. 

The  bill  avers  that  Wittmier  had  assigned  the  mort- 
gage to  Bradford,  but  the  assignment  as  disclosed  on  the 
mortgage  did  not  divest  Wittmier  of  the  legal  title. — 
Robinson  v.  Cahalan,  91  Ala.  479,  8  South.  415;  Sanders 
V,  Barron,  122  Ala.  194,  25  South.  55.  In  this  case  Witt- 
mier was  a  proper,  if  not  a  necessary,  party. 

The  chancellor  erred  in  overruling  the  fifth  and  sixth 
grcmnds  of  demurrer.  The  bill  does  not  set  up  the  amount 
tendered,  or  the  quantity  and  class  of  the  cotton,  but  sim- 
ply avers  "the  money  and  cotton  called  for  by  the  mort- 
gage." This  was  but  a  conclusion  of  the  pleader,  and  the 
bill  should  have  specified  and  defined  what  was  tendered, 
in  order  that  the  chancellor  could  ascertain  whether  or 
not  it  was  the  "money  and  cotton  called  for  by  the  mort- 
gage." '  .  ^ 

The  decree  of  the  chancellor  is  reversed,  and  the  caus*.* 
remanded. 

Tyson,  Dowdell,  and  Simpson,  JJ.,  concur. 
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Montgomery  Light  <&  Water  P*  Co. 
V.  Citizens  L-  H.  &  P,  Co. 

Bill  for  Injunction. 
(Decided  April  20tb,  1906.    40  So.  Rep.  981.) 

Pleadings;  Conclusions. — ^The  grounds  of  relief  averred  in  the 
bill,  and  on  which  an  injunction  is  sought  to  restrain  one 
light  company  from  stringing  wires  upon  a  pole  belonging  to 
the  other  light  company,  are  that  there  has  already  been 
strung  on  said  pole  all  the  wires  it  would  bear  with  safety  to 
its  service  and  security  to  the  people,  and  that  notwithstand- 
ing this  fact  and  the  further  fact  that  the  ciy  ordinances  for- 
bade defendant  from  interfering  with  poles  and  wires  of  com- 
plainant, defendant  is  attempting  to  string  and  is  stringing  its 
wires  on  the  pole,  and  unless  interfered  with  would  so  string 
its  wires  as  to  result  in  irreparable  damage  to  complainant, 
and  render  the  pole  absolutely  dangerous  to  the  lives  of  peo- 
ple walking  on  the  street;  and  in  addition  make  it  impossible 
for  complainant  to  attend  to  securing  its  own  wires  on  the 
pcle,  endanger  the  lives  of  its  employees,  who  are  frequently 
compelled  to  climb  the  pole  to  repair  complainant's  wires,  and 
prevent  it  furnishing  current  for  lights  to  the  people.  Neither 
the  size  or  capacity  of  the  pole,  the  number  of  wires  strung 
thereon,  the  proximity  of  the  wires  to  each  other,  nor  their 
locaticn  is  alleged.  Held,  mere  conclusions  and  subject  to  de- 
murrer. 

Injunction;  Dissolution;  Grounds. — Considering  the  averments  of 
the  bill  together  with  the  denials  and  averments  of  the  an- 
swer, it  is  held  that  the  preliminary  injunction  should  not  be 
retained  until  final  hearing  on  ^he  theory  that  defendant  was 
seeking  to  take  complainant's  property  without  just  compen- 
sation. 

Electric  Companies;  Franchise;  Arbitration;  Agreement. — 
Where  an  electric  company  accepts  a  franchise  under  an  agree- 
ment that  Its  poles  may  be  used  by  another  company  for  a 
compensation  to  be  agreed  upon  between  the  companies,  and 
in  case  of  disagreement  the  compensation  to  be  decided  by  the 
city  electrician,  it  is  bound,  either  to  agree  as  to  the  compen- 
sation, or  accept  the  arbitrament  of  the  city  electrician,  un- 
less such  arbitrament  is  shown  to  be  arbitrary  or  corrupt. 
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Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Saybe. 

Bill  by  the  Montgomery  Light  &  Water  Power  Com- 
pany against  the  Citizens'  Light,  Heat  &  Power  Com- 
pany. From  a  decree  dissolving  a  preliminary  injunc- 
tion, complainant  appeals. 

R.  E.  Steiner  and  Horace  Stringfbllow^  for  appel- 
lant.— Complainant  is  entitled  to  an  injuncton  to  pre- 
vent the  use  of  its  poles  by  the  defendant  until  compensa- 
tion has  been  made. — Birmingham  Traction  Co,  t>.  Bir- 
mingham Electric  Co,,  119  Ala.  121.  Condemnation  pro- 
ceedings cannot  divest  the  owner  of  his  property  unless 
every  prerequisite  to  the  jurisdiction  called  for  by  the 
statute  is  strictly  complied  with,  and  this  must  affirma- 
tively appear  on  the  face  of  the  proceedings. — McCully,^ 
V,  Cunningham,  96  Ala.  584;  Bottom  v.  Brewer,  54  Ala. 
288.  The  refusal  of  complainant  to  agree  upon  compen- 
sation gave  respondent  no  right  to  use  the  poles  without 
paying  compensation  therefor. — 119  Ala.  129.  The  in- 
junction was  improperly  dissolved  and  should  be  re-in- 
stated.— Authorities  supra. 

Phares  Coleman  and  Crum  &  Weil,  for  appellee. — 
No  brief  came  to  the  reporter. 

DENSON,  J.— The  bill  is  exhibited  by  the  Montgom- 
ery Light  &  Water  Power  Company,  a  corporation, 
against  the  Citizens'  Light,  Heat  &  Power  Company,  a 
corporation.  Each  of  the  corporations  is  possessed  of  a 
franchise  granted  by  the  municipal  authorities  of  the 
city  of  Montgomery,  authorizing  it  to  erect  and  maintain 
along  the  streets  of  the  city  poles  and  wires  for  the  pur- 
pose of  enabling  it  to  supply  electric  lights  to  its  patrons. 
The  purpose  of  the  bill  is  to  enjoin  the  defendant  from 
stringing  its  wires  on  one  of  the  complainant's  poles.  On 
the  hearing  on  the  bill  and  aiiswer,  the  chancellor  dis- 
solved the  preliminary  injunction,  and  from  the  decree 
of  dissolution  the  complainant  appealed. 
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The  complainant  is  the  older  of  the  two  corporation? 
and  had  completed  its  line.  One  of  its  poles  (the  one  in- 
volved in  this  controversy)  is  located  on  the  northeast 
comer  of  Commerce  street  and  Court  Square. 
The  only  ground  for  injunctive  relief,  as  shown 
by  the  original  bill,  is  found  in  the  third  section 
of  the  bill,  which  is  as  follows:  "The  Montgom- 
ery Light  ^  Water  Power  Company  already  has 
strung  upon  its  pole  on  the  northeast  corner  of 
Commerce  street  and  Court  Square  all  the  wires  that 
said  pole  will  bear  with  safety  to  its  service  and  security 
to  the  people  of  Mantgomery,  but  notwithstanding  this 
fact,  and  notwithstanding  the  fact  that  said  ordinance 
of  the  city  council  of  Montgomery  expressly  forbade  the 
Citizens'  Light,  Heat  &  Power  Company  from  interfer- 
ing with  the  poles  and  wires  of  orator,  nevertheless  said 
Citizens'  Light,  Heat  &  Power  Company  is  attempting  to 
string  and  is  stringing  its  wires  on  said  pole,  and  unless 
it  is  interferred  with  it  will  so  string  its  wires,  which 
will  result  in  irreparable  damage  to  your  orator,  and 
make  said  pole  absolutely  dangerous  to  the  lives  of 
the  i)eople  of  the  city  of  Montgomery  who  are  walking 
the  streets  thereof,  and  in  addition  thereto  will  make  it 
impossible  for  your  orator  to  attend  to  the  securing  of 
its  own  wires  on  said  pole,  endangering  the  lives  of  its 
employes  who  are  compelled  to  frequently  climb  the  said 
pole  for  the  purpose  of  repairing  your  orator's  wire,  and 
prevent  it  from  successfully  furnishing  current  to  the 
people  of  Montgomery  for  lights."  The  respondent  filed 
a  sworn  answer  to  the  original  bill,  specifically  denying 
each  and  all  the  averments  upon  which  the  appellant's 
supposed  right  of  relief  was  founded.  The  cause  was  set 
down  for  hearing  on  motion  to  dissolve  the  injunction. 
On  the  day  fixed  for  the  hearing  the  bill  was  amended  by 
attaching  as  an  exhibit  to  the  bill  a  copy  of  the  ordinance 
passed  by  the  city  council  of  Montgomery  under  which 
the  defendant  was  operating,  and  by  averring  "that,  if 
said  Citizens'  Light,  Heat  &  Power  (Company  is  permit- 
ted to  string  its  wires  on  said  pole  in  the  manner  herein- 
before averred,  it  will  be  without  the  consent  of  the  own- 
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er,  and  the  taking  of  the  private  property  of  orator  and 
applying  the  same  to  the  use  of  the  said  Citizens'  Light, 
Heat  &  Power  Company  without  just  compensation  being 
first  made  therefor."  The  hearing  was  postponed,  and 
the  bill  as  amended  was  answered.  We  will  advert  to  the 
answer  later  on  in  this  opinion. 

It  is  here  insisted  by  the  appellee  that  in  considering 
the  motion  to  dissolve  the  injunction  we  should  do  so  up- 
on the  bill  as  it  was  originally  filed,  and  upon  which  the 
injunction  was  granted,  and  that  no  consideration  should 
be  given  to  the  facts  contained  in  the  amendment  to  the 
bill.  "In  other  woids,  the  injunction  must  stand  or  fall 
upon  the  sufficiency  of  the  bill  as  originally  filed,  and 
cannot  be  propped  up  by  subsequent  amendments.  There- 
fore, if  by  reason  of  the  insufficiency  of  the  averments  in 
the  original  bill  the  injunction  was  improvidently  issued, 
it  was  properly  dissolved,  without  regard  to  the  subse- 
quent amendment.  In  the  view  that  we  shall  take  of  the 
case  it  is  unnecessary  for  us  to  determine  this  question 
of  practice.  We  remark,  however,  that  in  the  case  of 
Mack  V,  De  Bardeleben  Coal  Co.,  90  Ala.  396,  8  South. 
150,  9  L.  R.  A.  650,  the  right  to  amend  an  injunction  bill 
seems  to  be  recognized.  The  ordinance  attached  by  com- 
plainant as  an  exhibit  to  the  bill  as  amended,  and  under 
which  it  is  alleged  the  defendant  was  operating,  contains 
a  provision  that  defendant's  wires  shall  not  be,' erected 
and  strung  so  as  to  interfere  with  the  poles  and  wires 
of  any  other  company.  In  a  similar  case  between  these 
same  litigants,  in  which  this  ordinance  was  involved,  it 
was  said :  "The  fact  that  defendant  was  under  a  contract 
obligation  so  to  erect  its  poles  and  wires  as  not  to  inter- 
fere with  the  poles  and  wires  of  complainant  does  not 
change  the  rule  of  law  that  the  complainant,  seeking  an 
injunction,  must  by  his  bill  show  the  necessity  for  it  by 
the  statement  of  facts,  from  Avhich  the  court  may  decide, 
and  not  by  the  mere  statement  that  complainant  will 
be  irerparably  injured.  The  only  difference  is  that,  if 
the  contract  prescribed  any  terms  different  from  those 
which  the  law  would  demand  without  the  special  con- 
tract, then  the  allegations  must  he  of  facts  which  would 


Digitized  by 


Google 


i^7J  OP  ALABAMA.  363 

[Montgomery  Light  &  Water  P.  Co.  v.  Citizens  L.,  H.  &  P.  Co.] 

show  a  violation  of  the  contract  or  condition  prescribed 
by  the  city  ordinance,  which  if  there  were  no  contract 
or  ordinance  prescribing  conditions,  the  allegations 
would  have  to  show  facts  from  which  the  law  would  in- 
fer actionable  injury."  In  this  respect  it  would  seem 
that  it  cannot  be  successfully  contended  that  the  aver- 
ments of  the  original  bill  are  more  than  conclusions  of 
the  pleader.  The  size  of  the  pole,  its  capacity,  the  num- 
ber of  wires  thereon,  the  proximity  of  these  wires  one 
to  another,  or  their  location  on  the  jwle,  are  material 
facts  wholly  undeveloped  by  the  bill,  original  and  as 
amended. — Montgomery  Li(/ht  dc  Watcj*  Power  Company 
r.  Citizens'  LU/ht,  Heat  &  Power  Company,  142  Ala. 
462,  38  South.' 1026. 

Neither  of  the  parties  claim  any  exclusive  privilege  or 
franchise  to  use  the  streets  of  the  city.  Such  claim,  if 
it  were  made,  would  be  futile  under  the  principle??  of 
law  applicable  to  the  grant  of  franchises  by  municipal 
corporations  or  natural  persons  for  the  purpose  of  erect- 
ing and  maintaining  public  utilities. — Const.  §  22; 
Montgomery  Light,  &  Water  Power  Company  v.  Citi- 
zens' Light,  Heat  dc  Power  Company,  snpra,  and  author- 
ities there  cited.  By  the  amendment  to  the  bill  it  would 
seem  that  the  complainant  does  claim  the  exclusive  own- 
ership and  privilege  with  respect  to  the  pole  in  contro- 
versy; and  the  insistence  by  the  appellant  is  that  the  bill 
as  amended  shows  that  the  respondent  was,  by  stringing 
or  attempting  to  string  its  wires  on  the  pole  as  allied, 
taking  or  attempting  to  take  the  private  property  of  the 
appellant  withcait  its  consent  and  without  just  compen- 
sation being  first  made  therefor.  Therefore  it  is  argued 
by  the  appellant  that  the  bill  as  amended  is  brought 
within  that  class  of  cases  in  which  it  has  been  held  that 
where  "it  is  affirmatively  and  distinctW  averred  that 
property  of  which  the  complainant  was  possessed  has 
been  wrongfully  taken  possession  of  by  a  defendant, 
which  has  not  pro<*eeded  to  its  condemnation  in  the  mode 
prescribed  by  law,  and  has  not,  in  obe<lience  to  the  consti- 
tution, made  therefor  just  compensation,  these  facts  of 
themselves,  without  regard  to  any  question  of  irrepara- 
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ble  injury,  give  the  court  jurisdiction  to  prevent  the  fur- 
ther invasion  of  the  property  by  injunction."  The  court 
in  the  case  of  Highland  Ave,  d  Belt  R.  R,  Co.  v.  Mat- 
thews, 99  Ala.  24,  10  South.  267,  14  L.  R.  A.  462,  speak- 
ing of  this  branch  of  equity  jurisdiction,  said:  "The  ju- 
risdiction of  a  court  of  equity  to  prevent  the  commission 
of  such  a  wrong  is  not  based  upon  the  absence  or  inade- 
quacy of  legal  remedies  for  the  recovery  of  damages  for 
the  wrong  when  it  has  been  consummated.  The  recog- 
nized equitable  remedies  may  find  support  upon  either 
of  two  grounds:  (1)  Upon  the  special  jurisdiction  of 
coilrts  of  equity  to  confine  corporations  to  the  exercis(» 
of  the  powers  conferred  upon  them  by  law ;  and  (2)  upon 
the  inadequacy  of  legal  remedies  to  protect  the  consti- 
tutional right  in  its  entirety,  courts  of  law  being  unable 
to  compel  the  payment  of  compensation  to  the  property 
owner  before  his  property  is  taken,  injured  .  or  des- 
troyed." In  this  view  of  the  case  it  would  be  of  import- 
ance "to  subject  to  analysis  the  allegations  of  the  bill 
and  determine  whether  irreparable  injury,  in  the  sense  of 
that  term  in  a  court  of  eijuity,  is  shown  by  them." — Bir- 
minqham  Traction  Co.  v.  Birmingham  Ry.  d  Elec.  Co.^ 
119  Ala.  129,  24  South.  368;  Birminghum  Traction  Co. 
V.  Soil.  Bell  Co.,  119  Ala.  144,  24  South.  731. 

Granting  that  the  averments  of  the  bill  as  amend/ed 
show  that  the  respondent  is  a  corporation  vested  with 
the  authority  to  exercise  the  right  of  eminent  domain,  wo 
must  examine  the  case  as  presented  by  the  bill  as  amend- 
ed and  the  answer  thereto,  and  determine  whether  or 
not  the  injunction  was  rightfully  dissolved.  In  its  an- 
swer to  the  bill  as  amended  the  respcmdent  makes  spec- 
ific denial  of  the  facts  set  up  in  the  amended  bill,  and  al- 
so avers  that  at  the  time  the  complainant  was  granted 
by  the  city  authorities  the  franchise  under  which  it  was 
operating  there  was  in  force  in  the  city  an  ordinance 
which  provided  that  all  companies  erecting  or  operat- 
ing electric  light  and  power  wires,  telephone  and  tele- 
graph wires,  or  any  other  wires  in  the  streets  or  along 
the  alleyways  or  across  the  public  places  of  the  city  of 
Montgomery,  should  occupy  the  same  poles  that  were  at 
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such  time  in  use  by  any  other  electric  company,  when- 
ever such  joint  use  was  practicable,  to  be  determined  by 
the  committee  of  electric  control  of  the  said  city  council 
of  Montgomery,  and  that  the  company  so  stringing  its 
wires  upon  any  pole  or  poles  already  in  use  by  any  elec- 
tric company  should  pay  to  the  latter  such  rental  or  com- 
pensation for  the  joint  use  of  such  poles  as  said  compan- 
ies might  agree  upon,  and,  if  they  failed  to  agree,then 
such  as  may  be  fixed  by  the  city  electrician  of  the  city  of 
Montgomery.  It  is  further  shown  in  the  answer  that  by 
an  ordinance  contract  made  on  the  30th  of  April,  1902, 
"between  the  appellant  and  the  city  council  of  Montgom- 
ery, all  poles  then  or  thereafter  erected  and  all  wires 
then  or  thereafter  strung  by  appellant  slnmld  be  subject 
to  the  then  existing  or  any  future  ordinance  that  might 
be  passed  as  far  as  applicable,  and  that  the  city  council, 
in  its  discretion,  might  grant  permission  to  any  other 
electric  light,  tel^^raph,  telephone,  or  other  companies 
using  wires  to  string  their  wires  upon  the  poles  of  appel- 
lant, upon  condition  that  such  other  companies  should 
pay  a  reasonable  compensation  for  the  use  of  said  poles," 
It  is  then  shown  by  the  answer  that  the  city  council  of 
Montgomery  adopted  a  resolution  whereby  the  commit- 
tee of  electric  control  of  said  city  council,  together  with 
the  city  electrician,  were  directed  to  designate  what 
poles  in  use  by  other  companies  along  the  route  des- 
cribed by  the  city  electrician  for  this  respondent  to  string 
wires  should  be  used  by  the  respondent,  and  to  deter- 
mine which  of  the  poles  so  designated  it  was  practicable 
for  respondent  to  iise  in  stringing  its  wires  jointly  with 
the  complainant.  It  is  then  shown  that  the  committee 
on  electrical  control  and  the  city  elei^trician  ascertained 
that  the  ioint  use  of  the  pole  in  controversy  was  pract- 
icable, and  th(-  committee  on  electrical  control,  after  in- 
vestigation, authorized  and  directed  respondent  com- 
pany to  string  its  wires  on  said  pole.  It  is  further  shown 
that,  the  parlies  (complainant  and  defendant)  having 
been  unable  to  agree  on  the  compensation  to  be  paid, 
the  city  electrician  fixed  the  amount,  which  appellee 
tendered  to  the  complainant,  and  the  complainant  re- 
fused and  declined  to  accept  the  amount. 
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The  complaiDant  having  accepted  its  franchise  under 
the  conditions  stipulated  in  its  contract  and  the  ordi- 
naiices  of  the  city  then  in  existence,  it  cannot  be  said 
that  it  is  not  bound  by  the  qualifications  fixed  upon  the 
franchise  by  the  contract  and  ordinance.  It  is  obvious 
from  a  glance  at  the  contract  and  ordinances  in  the  re- 
cord that  the  city,  as  it  had  a  right  to  do,  reserved  the 
right  to  regulate  the  use  by  complainant  of  the  poles  set 
by  it,  and,  prooHHling  in  accordance  with  the  terms  of 
the  ordinance  and  contract,  that  it  had  the  right  to  de- 
termine whether  or  not  it  was  practicable  for  the  defend- 
ant to  use  the  pole  in  controversy  jointly  with  the  com- 
plainant; and  in  doing  this  we  will  presume  that  it  was 
done  by  the  authorities  with  due  consideration  for  the 
rights  of  the  parties  and  the  safety  of  the  public,  and, 
further,  that  under  the  direction  of  the  city  authorities 
the  respondent  might  use  the  pole,  making  compensation 
to  complainant  as  required  by  the  law.  Under 
the  denials  in  the  answer,  which  are  specific  and 
full,  the  averments  therein  which  are  responsive 
to  the  bill,  it  seems  to  us  that  the  injunction 
could  not  be  retained  on  the  theory  that  ap- 
pellant's projicrty  was  sought  to  be  taken  without  just 
compensation.  It  is  true  the  compensation  was  not  paid, 
but  it  is  also  true  that  it  was  the  complainant's  fault 
that  it  was  not.  The  amount  of  compensation  was  fixed, 
as  was  required  by  the  ordinance  it  should  be,  after  the 
complainant  had  declined  to  agree  Avith  the  defendant 
on  the  amount.  The  amount  fixed  was  tendered  to  the 
complainant,  and  it  declined  to  receive  it.  We  do  not 
see  what  more  could  have  been  done  by  the  defendant, 
and  the  complainant  cannot  be  alloAved  to  make  a  case 
on  this  point  for  equitable  interference  by  its  obstinacy. 

We  are  aware  that  it  was  said  in  the  case  of  Birming' 
Juim  TrajctUm  Co.  v,  Birmiuijham  Rjf,  cf  FAcc.  To.,  supray 
that  refusal  or  failure  to  agree  on  the  amount  of  compen- 
sation to  be  paid  afforded  no  right  or  excuse  for  the  tak- 
ing of  property  of  another  without  condemnation 
proceedings    and    payment    of    compensation.     Grant- 
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ing  that  this  is  a  case  in  Avhich  condemnation  proceed- 
ings might  have  been  resorted  to,  that  case  is  not  an 
analogous  case.  In  that  case  there  was  no  duty  to  agree. 
Here  both  parties  were  acting  with  respect  to  privileges 
granted  them  by  the  municipality  and  with  respect  to 
property  over  which  the  municipality  had  reserved  the 
right  of  regulation  with  regard  to  the  very  matter  in 
dispute.  The  appellant  having  accepted  its  franchise 
nnder  the  conditions  adverted  to,  was  in  duty  bound  to 
either  agree  (>n  the  compensation  or  accept  the  arbitra- 
ment of  the  city  electrician,  unless  shown  to  be  arbi- 
trary or  the  result  of  corruption. 

Finally,  we  conclude,  as  did  the  chancellor,  that  it  is 
the  safer  course  to  allow  the  direction  of  the  municipal 
authorities  to  prevail  until  upon  a  final  hearing  the  mer- 
its of  the  respective  contentions  may  be  fully  examined 
and  mnde  plain.  The  decree  dissolving  the  preliminary 
injunction  is  affirmed. 

Affirmed. 

Weakley,  0.  J.,  and  Harat^son,  and  Dowdbll,  J  J., 
concur. 


Town  of  New  Decatur  v.  Scharfenbergr 

Bill  to  Enjoin  Change  of  Grade  of  Htreet, 
(Decided  June  30th.  1906.    41  So.  Rep.  1025.) 

1.  Municipal  Corporations;  Change  of  Grade  of  Street;  Damages; 

Remedies  of  Property  Otoners. — The  property  owner  is  entitled 
to  injunctive  relief,  irrespective  of  the  city's  solvency  or  of  the 
fact  that  he  might  obtain  full  compensation  at  law,  where  the 
municipality  undertakes  to  change  the  grade  of  a  street  to  the 
Injury  of  the  property  abutting  thereon,  without  first  having 
compensated  the  owner. 

2.  Same;  Damages;  Waiver. — The  fact  that  the  owner  of  property 

abutting  on  a  street  petitioned  the  municipality  for  tlie  pav- 
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ing  of  the  same  is  not  a  waiv€r  of  damages  resulting  from  a 
change  ol  grade  in  constructing  the  pavement. 

3.  Same;  Remedies  of  Property  Oiviier. — The  city  having  commenc- 

ed to  change  the  grade  of  a  street  without  ccmpensatlng  the 
owner  of  the  property  abutting  thereon  for  injury  thereto,  the 
property  owner  may,  by  bill  for  injunction,  have  the  street 
restored  to  its  former  condition. 

4.  Injunction;  Motion  to  Dissolve    New  Matter;  Effect. — On  a  mo- 

tion to  dissolve  the  injunction,  new  matter  not  responsive  to 
the  allegations  of  the  bill  cannot  be  considered. 

5.  Same;  Terms  of  Dissolution. — It  was  proper  to  have  dissolved  the 

injunction  on  the  city's  making  a  cash  deposit  and  executing  a 
bond  to  cover  probable  damages  to  be  ascertained  on  a  refer- 
ence, in  a  suit  by  the  owner  of  abutting  property  for  an  in- 
junction to  restrain  a  change  of  the  grade  without  having 
made  compensaticn  therefor. 

6.  Appeal;  Decisions  Reviewahle;  Equity;  Decree  Overruling  Plea 

to  Bill. — The  judgment  of  this  court  may  be  had  upon  the  suf- 
ficiency of  a  defense  Interposed  by  plea  in  advance  of  the  tak- 
ing of  the  evidence  or  a  hearing  on  th«  merits,  under  Section 
427,  Code  1896. 

7.  Equity;  Setting  Plea  for  Hearing;  Effect. — The  setting  down  of  a 

plea  to  a  bill  for  hearing  en  its  sufficiency  is  an  admission  of 
the  truth  of  all  the  facts  alleged  for  the  purpose  of  invoking 
judgment  as  to  whether  the  facts  constitute  a  defense. 

8.  Same;  Pleas;  Necessity  of  Verification. — In  the  absence  of  any 

rule  or  statute  requiring  it  pleas  to  a  bill  in  chancery  need  not 
be  verified. 

9.  Same;  Duplicity. — A  plea  is  not  duplicitous  which  does  not  con- 

tain independent  sets  of  facts,  each  constituting  a  sufficient 
defense. 

10.  Municipal  Corporations;  Changing  Grade  of  Street;  Damages; 

Waiver. — If  the  owner  of  property  abutting  on  a  street  has 
been  Informed  of  a  proposed  change  of  grade  and  thereupon 
requested  the  official  in  charge  of  the  work  to  proceed  with  it, 
and  the  city,  acting  upon  su£h  request,  incurred  expenses  in 
preparing  for  the  change  of  grade,  and  commenced  the  work, 
the  owner  was  not  entitled  to  an  injunction,  although  no  com- 
pensation has  been  paid  him. 

11.  Same;  Nature  of  Liability;  Remedies  of  Owners. — The  fact  that 

there  ^as  been  no  negligence  in  or  about  the  way  in  which  the 
work  was  done  in  making  the  change,  does  not  deprive  the 
owner  of  abutting  property  of  the  ^-ight  to  nave  the  street  re- 
stored to  its  former  condition,  where  the  city    undertakes   to 
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change  the  grade  without  making  compensation  to  the  owner 
for  injury  done  the  property. 
12.  Equity;  Pleading;  Bill;  Sufficiency ;  Dismissal. — The  allegations 
of  a  bill  which  is  clearly  susceptible  to  the  construction  that  the 
right  of  the  complainant  is  predicated  upon  the  injury  to  his 
property  interest  in  the  lot  abutting  the  street,  the  grade  cf^ 
which  Is  proposed  to  be  changed,  and  which  the  bill  showed 
would  be  substantially  injured,  although  susceptible  of  the 
construction  that  he  based  his  relief  to  some  extetnt  on  his  sup- 
posed property  interest  In  the  street,  does  not  render  the  bill 
subject  to  dismissal  fcr  want  of  equity,  the  defect  being  an 
amendable  one. 

Appeal  from  Morgan  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

William  Scharfenberg  files  his  bill  against  the  toAvn 
of  New  Decatur  to  prevent  the  town  from  raising  tin* 
grade  of  Second  avenue  and  Holly  street  from  its  present 
altitude,  nearly  two  feet,  causing  appellant's  store  floor 
to  be  nearly  a  font  and  a  lialf  lielow  the  then  grade  of  tlu* 
street  on  which  it  abuts.  A  reference  Avas  ordere<l  to  as- 
certain the  damages.  The  bill  was  demurred  to 
and  pleas  interposed  setting  up  that  appellee 
signed  a  petition  to  have  said  streets  paved  with 
bricks,  and  that  it  was  necessary  to  raise  the  grade  to  do 
so.  An  injunction  was  granted  api^ellee  and  upon  the 
reference  his  damages  were  ascertained  and  reported 
and  a  decree  was  entered  oveiruling  the  motion  to  dis- 
solve the  injunction  upon  any  other  ground  than  the  pre- 
payment of  the  estimated  damages,  and  from  this  decree 
the  town  prosecutes  this  appeal. 

Brown  &  Kyle,  for  appellee. — No  brief  came  to  the 
reporter. 

E.  W.  GoDBY,  for  apprllrc, — No  brief  came  to  the 
reporter. 

WEAKLEY,  C.  J.— The  bill  was  filed  to  enjoin  the 
town  of  New  Decatur  from  daniaging  complainant's 
store    property    by    certain    proposed    changes    in    the 

24 
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grades  of  the  contiguous  streets,  upon  the  allegation 
that  the  municipality  had  not  first  paid  complainant 
for  the  injury  that  would  n^ult,  and  to  require  the 
town  to  restore  the  streets  to  their  former  condition. 
Upon  the  hWn^  of  the  bill,  a  preliminary  injunction  waj< 
issued.  The  defendant  filed  a  motion  to  dismiss  for 
want  of  *Hiuity,  a  motion  to  dissolve  the  injunction,  a 
demurrer,  several  pleas,  and  a  sworn  answer.  The  chan- 
cellor overruled  the  motion  to  dismiss  the  demurrer 
and  held  the  special  pleas  insufficient.  He  also  over- 
ruled the  motion  to  dissolve  the  injunction  uncondition- 
ally; but,  in  respcmse  to  a  prayer  to  that  eflFect  in  the 
answer,  ordered  a  reference  to  the  register  to  ascertain 
the  probable  damages,  and,  on  the  coming  in  of  the  re- 
port, the  payment  of  the  ascertained  sum  into  court, 
and  the  execution  of  a  Ixmd  to  pay  such  damage  as  the 
complainant  might  sustain,  the  chancellor  dissolved  the 
injunction.— r.  rf  W,  7?.  ff.  To.  r.  Witherow,  82  Ala. 
190,  3  South.  23. 

Whatever  may  be  the  law  elsewhere,  it  is  too  well  set- 
tled in  this  state  for  further  controversy  "that,  under 
constitutional  guaranties,  a  municipal  corporation  may 
not  take  or  injure  the  property  of  a  citizen  in  the  exer- 
cise of  its  power  to  improve  its  highways  without  first 
making  compensation ;  and  the  right  to  injunctive  relief 
in  such  a  case  as  this  exists  without  reference  to  the  sol- 
vency or  insoh'^ency  of  the  municipality  and  regardless 
of  the  consideration  that  he  might  recover  full  compen- 
satory damages  in  an  action  at  law." — riY//  Council  of 
'Monir/amcn/  r.  Lcmlc,  121  Ala.  609,  25  South.  919; 
Arojidalc  v.  McFarlaml,  101  Ala.  381,  13  South.  504: 
Xiefmus  r.  Cookr,  134  Ala.  223,  32  South.  728.  We  have, 
therefore,  no  doubt  of  the  equity  of  the  bill,  unless  its 
equity  is  destroyed  by  the  allegations  it  contains  res- 
pecting the  petition  by  defendant  and  other  citizens  to 
the  city  council,  wherein  they  requested  the  paving  of 
Second  avenue  in  front  of  complainant's  property,  and 
preparatorv'  to  which  the  change  of  grade  and  other 
work  complained  of  had  been  ordered.  We  are  not  of 
opinion  that  the  petition  merely    to   pave   the   avenue 
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would  be  a  waiver  of  damages  growing  out  of  the  chanire 
in  the  grade  of  the  highway,  as  set  forth  in  the  bill ; 
such  Avaiver  of  a  constitutional  right  ought  not  to  be 
lightly  inferred,  and  cannot  be  clearly  derived  from  the 
request  to  pave  the  avenue  and  the  agreement  to  bear  a 
part  of  the  expenses  of  the  paving. — Ncwnlle  Road 
Case,  8  Watts  (Pa.)  172;  Barker  r.  Citt/  of  Taunton, 
119  Mass.  392;  Birdsei/e  i\  Citj/  of  Clyde,  (Ohio)  55 
N.  E.  169 ;  Jones  r.  Borough  of  Bam^or,  144  Pa.  638,  23 
Atl.  252.  As  said  by  the  supreme  court  of  Massachu- 
setts in  Barker  r.  Citj/  of  Taunion,  119  Mass.  392,  ^Mt 
is  no  bar  to  the  claim  for  damages  made  by  the  petition- 
er that  he  was  one  of  the  original  petitioners  for  the  im- 
provement— that  alone  is  not  evidence  of  an  assent  that 
his  property  shall  be  taken  for  public  use  without  com- 
pensation." While  the  court  us(^  the  words  "taken  for 
public  use,"  the  facts  of  the  case  show  that  it  was  simi- 
lar to  the  one  before  us,  and  that  damages  were  claimed 
for  injury  to  plaintiff's  premises  by  lowering  the  grade 
in  the  con -struction  of  a  sidewalk.  There,  also,  the  plain- 
tiff had  merely  petitioned  for  the  construction  of  a  side- 
walk. The  complainant  would  also  have  the  right,  up- 
on the  averments  of  his  bill,  no  compensaticm  having 
been  first  made*  for  the  injury,  to  recjuire  the  city  to  re- 
store the  street  to  its  former  condition,  as  well  as*  to  en- 
join further  acts  of  damages.  A  court  of  equity  does  not 
administer  partial  justice,  but,  taking  jurisdiction  in  a 
proper  case,  ever  seeks  to  ccmclude  the  whole  contro- 
versy. The  motion  to  dismiss  the  bill  for  want  of  (*(]uity 
was  properly  overruled.  What  we  have  said  above  also 
applies  to  and  covers  the  questions  presented  by  the  de- 
murrer, and  in  overruling  this  no  error  Avas  ccmimitted. 
The  ansv/er  did  not  deny  the  avermetits  upon  which 
the  ecjuity  of  the  bill  rested,  and  new  matter,  not  res- 
ponsive \o  the  bill,  cannot  be  considered  on  motion  to 
dissolve.  The  defendant  was  not  entitled  to  an  uncondi- 
tional dissolution.— .Vi>//fr//,v  r.  Cooke,  134  Ala.  223,  32 
South.  728.  The  chancellor  folloAved  the  practice  ap- 
proved by  this  court,  and  requested  by  the  defendant,  in 
dissolving  the  injunction  upon  the  making  of  a  cash  de- 
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posit  and  the  execution  of  the  bond,  thus  allowing  a  pub- 
lic work  to  proceed,  and  the  town  has  no  cause  of  com- 
plaint against  the  ruling  upon  its  motion  to  dissolve 
the  injunction. 

This  leaves  for  consideration  pleas  4,  5,  and  6,  as- 
signments of  error  specifying  these  as  having  been  er- 
roneously held  insufficient. 

Pleas  4  and  5  present  substantially  the  same  question 
and  they  may  be  considered  together.  A  careful  read- 
ing of  the  bill  shows  that  the  gravamen  of  the  complaint 
is  that  the  city  is  preparing  to  change  the  grade  of  the 
highway  in  front  of  complainant's  property,  without 
his  consent  and  against  his  objection.  So  far  as  the 
work  has  proceeded,  it  has  been  dime  in  pursuance  of 
the  plan  to  alter  the  grade,  preparatory  to  laying  the 
brick  pavement  on  the  elevated  line;  and  the  incidental 
consequences,  alleged  in  the  bill,  showing  the  modum  of 
the  injury,  are  all  attributed  to  the  execution  of  the 
purpose  by  the  city  to  establish  a  new  grade  for  the 
highway.  The  (luestion,  therefore,  is  whether  under  the 
averments  of  pleas  4  and  5  the  complainant  was  enti- 
tled to  restrain  the  proposed  work,  or,  upon  the  hearing, 
if  these  pleas  should  be  proven,  ought  to  have  a  decriH? 
for  compensation.  By  section  427  of  the  code  of  1896 
an  appeal  lies  to  this  ccmrt  from  a  decree  by  the  chan- 
cellor overruling  a  plea  to  a  bill,  or  Avhat  is  the  same 
thing,  holding  it  to  be  insuflficient ;  in  this  way,  the 
judgment  of  this  court  may  be  obtained  upon  the  suf- 
ficiency of  a  defense  in  an  equity  case  interposed  by 
ple^,  in  advance  of  the  taking  of  evidence,  or  a  hearing 
upon  the  merits. — Glasser  i\  Mejjrovitz,  119  Ala,  152, 
24  South.  514,  Several  separate  pleas  may  be  filed  or 
they  may  be  incorporated  in  the  answer,  in  which  lat- 
ter event,  they  must  be  treated  as  independent  pleas.  The 
setting  down  of  a  plea  for  hearing  upon  its  sufficiency 
operates  a^  an  admission  of  the  truth  of  all  the  facts  al- 
leged for  the  purpose  of  invoking  the  judgment  of  the 
court  upon  the  legal  question  whether  these  facts  con- 
stitute a  defense  to  the  bill.^7'//.<?on  v.  Land  Co.,  121 
Ala.  414,  26  South,  507;  Glasser  v.  Meyrovitz,  119  Ala. 
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152,  24  South.  514.  Unless  there  is  some  rule  or  statute 
requiring  it,  pleas  need  not  be  verified  by  affidavit; 
these  beifore  us  are  not  open  to  objection,  because  no  one 
swears  to  their  truth. 

If  duplicity  be  a  ground  of  objection  to  a  plea  in  equi- 
ty, it  is  not  under  our  system  in  the  ease  of  a  plea  in  a 
court  of  law. —  (Boiling  v,  McKenzie,  89  Ala.  470,  7 
South.  658;  Corpening  v.  WorfMngton,  99  Ala.  541,  12 
South.  426)  yet  we  are  of  opinion  the  pleas  now  under 
consideration  are  not  double.  They  do  not  contain  two 
independent  facts,  nor  two  separate  sets  of  facts,  eacli 
constituting  a  sufficient  answer  to  the  bill.  We  have 
already  held  that  the  petition  for  the  .paving  did  not,  in 
and  of  itself,  operate  to  waive  the  complainant's  right 
to  damages,  or  his  eijuity  to  restrain  the  work  until  com- 
pensation should  be  paid  or  secured  to  him  for  the  in- 
jury to  his  storehouse  and  lot  under  the  practice  of  the 
chancery  court  in  cases  like  this.  The  averments  of  the 
plea  in  respect  of  the  petition  for  paving,  and  the  de- 
cision of  the  city  council  to  do  the  work,  are  matters  of 
inducement  leading  up  and  converging  to  the  one  de- 
fense which  they  bring  forward.  This  defense  is  that 
the  complainant  on  l>eing  informed  as  to  the  proposed 
change  of  grade,  and  with  knowledge  of  the  new  curb 
line,  requested  the  city  officials  in  charge  of  the  work  to 
proceed  with  the  work,  saying  he  intended  to  raise  his 
house  anyway  and  that  he  wished  the  street  properly 
fixed  while  they  were  about  it,  so  there  would  be  no 
trouble  concerning  the  street  thereafter;  and  that  the 
defendant  acting  upon  the  declaration  and  conduct  of 
the  complainant  had  gone  to  much  expense  in  preparing 
the  avenue  to  be  paved  according  to  the  plans  of  the  en- 
gineers, and  had  rendered  itself  liable  for  the  payment 
of  large  sums  for  laborers  and  teams  engaged  to  plow  ui) 
the  street  and  prepare  it  for  the  brick  pavement. 

The  important  question  then  is  whether  a  citizen  who 
consents  to  a  change  of  grade,  requests  that  the  change 
be  made,  and  who  therei>y  induces  the  city  to  incur  ex- 
pense in  and  about  the  work,  can  recover  damages  to 
his  property  because  of  the  altered  grade,  or  arrest  the 
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doing  of  the  work  in  the  midst  of  it,  upon  the  ground 
that  compensation  for  the  injury  had  not  first  been  paid 
him. 

It  has  iHH^n  expressly  held  that  a  person  asking  for 
the  change  of  grade  cannot  complain;  the  case  being 
within  the  maxim,  "volenti  non  fit  injuria." — Cross  v, 
Kanms  City,  90  Mo.  13,  1  S.  W.  749,  59  Am.  Rep.  1. 
AVhen  a  person  has  consented  to  the  act  being  done  he 
may  not  exercise  his  legal  right  in  opposition  to  that 
consent. — Morris  (\  dc  B.  Co.  r,  Lewis,  12  N.  J.  323. 
And  this  court  in  Goetter  t\  Xorman,  107  Ala.  585,  19 
South.  56,  has  expressed  its  approval  of  the  rule  as 
quoted  by  Mr.  Story  from  a  decision  of  the  House  of 
Lords :  **It  is  a  general  law  that  if  a  man  either  by  words 
or  conduct  has  intimated  that  he  assents  to  an  act  which 
has  been  done  and  that  he  will  not  offer  opposition  to 
it,  although  it  could  not  have  been  lawfully  done  with- 
out his  consent,  and  he  thereby  induces  another  to  do 
that  from  which  they  otherwise  might  have  abstaineil, 
he  cannot  question  the  legality  of  the  act  he  had  so  sanc- 
tioned, to  the  prejudice  of  those  who  have  given  faith 
to  his  words,  or  to  the  fair  inference  to  be  drawn  from 
his  conduct."  A  ccmstitutional  provision  affecting  sim- 
ply property  rights  may  be  waived  by  the  citizen. — Lev 
r.  TUlotson\  35  Am.  Dec.  624;  Coley's  Con.  Lim.  (7th 
Ed.)  250.  Whether  the  facts  set  up  by  the  fourth  and 
fifth  pleas  be  called  a  "waiver  or  an  estoppel,"  we  are 
of  opinion  they  constitute  a  defense  to  the  bill,  and  that 
the  chancellor  erred  in  holding  them  insufficient. 

The  sixth  plea  proceeds  upon  the  theory  that  having 
the  power  to  grade  and  pave  streets,  the  absence  of  neg- 
ligence in  and  about  the  work  would  defeat  the  right  of 
the  complainant  to  have  the  street  restored  to  its  former 
condition.  It  is  not  upon  the  want  of  power  to  grade, 
nor  upon  the  existence  of  negligence,  that  the  equity  of 
the  bill  rests.  It  rests  upon  the  constitutional  guaran- 
ty to  the  citizen  against  the  taking  or  injuring  of  his 
property  without  prior  compensation.  The  sixth  plea 
was  insufficient,  and  the  chancellor's  decree  to  that  ef- 
fect was  not  erroneous. 
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The  decree  of  the  chancellor,  in  so  far  as  it  holds  4 
and  5  to  be  insufficient  will  be  reversed  and  a  decree  will 
be  here  rendered  declaring  them  sufficient.  In  all  other 
respects  his  decree  will  be  affirmed.  The  cause  will  be 
remanded.  Let  the  costs  of  the  appeal  accruing  in  this 
court  and  the  city  court  be  divided  equally  between  th( 
parties. 

Affirmed  in  part,  reversed  and  rendered  in  part,  and 
remanded. 

Tysox,  Simpson,  and  Anderson,  JJ.,  concur. 

TYSON,  J.  (On  rehearing.) — I  do  not  construe  the 
averments  of  the  bill  as  resting  the  equity  sought  to  be 
enforced  upon  an  injury  to  complainant's  interest  in 
the  avenue  or  street,  but  to  his  storehouse  and  lot  abut- 
ting thereon.  It  is  undoubtedly  the  law  that  the  city 
has  the  legal  right  to  change  the  grade  of  the  street 
without  compensation  to  adjoining  lot  oAvners  if  there 
be  no  injury  done  to  their  property.  In  other  words,  an 
adjoining  lot  owner  on  a  street  has  no  such  property  in- 
terest in  the  street  as  entitles  him  to  compensation  for 
a  change  in  the  grade  of  the  street  by  the  city.  As  said 
in  City  Council  r.  Totrnsend,  84  Ala.  486,  4  South.  780, 
it  is  "both  the  privilege  and  duty  of  a  city  government 
to  so  grade  the  streets  or  change  their  grade  as  to  make 
them  safe  and  convenient,  and  this  power  is  conclusive- 
ly presumed  to  have  been  conferred  when  the  dedica- 
tion was  made."  But  in  the  exercise  of  this  privilge 
and  duty,  if  the  property  of  an  abutting  owner  is  or  will 
be  injured  thereby,  clearly  under  our  constitutional 
provision  and  adjudged  cases  he  may  restrain  the  fur- 
ther prosecution  of  the  improvement  of  the  strei^t  by  the 
city  until  just  compensation  is  paid  to  him  for  the  in- 
jury done  or  about  to  l)e  done  to  his  abutting  property. 

It  may  be  that  the  eleventh  paragraph  of  the  bill  is 
susceptible  of  the  construction  that  complainant  bases 
his  relief  to  some  extent  upon  his  supposed  properly 
right  in  the  avenue,  but  it  is  also  clearly  susceptible  of 
the  construction  that  his  right  is  predicated  upon  his 
property  interest  in  his  storehouse  and  lot  (and  not  in 
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■I 

the  avenue)  which  the  bill  distinctly  shows  will  be  sub- 
stantially injured  should  the  imjirovement  by  the  city 
of  grading  the  avenue  be  permitted  to  progress.  There 
is  no  ground  of  demurrer  specifiically  raising  this  point, 
and  clearly  the  motion  to  dismiss  cannot  avail  as  against 
an  amendable  defect,  which  this  is. 

It  is  true  the  opinion  does  not  exclude  complainant's 
right  to  relief  oh  account  of  his  supposed  property 
rights  in  the  avenue.  And  its  failure  to  do  this  coupled 
with  certain  expressions  contained  in  it  is  calculated  to 
lead  to  the  conclusion  that  such  a  right  exists.  But  this 
misleading  tendency  is  overcome,  I  think,  when  Ave  con 
sider  its  entire  context.  My  concurrence  in  the  conclu- 
sion reached  on  this  point,  I  Avish  to  be  understood,  was 
upon  the  proposition  .that  the  equity  of  the  bill  is  based 
upon  complainant's  right  to  compensation  for  the  in- 
jury done  his  property  abutting  on  the  avenue,  and  not 
upon  an  injury  to  his  supposed  property  interest  in  the 
avenue  itself. 

The  other  questions  raised  on  the  record  are  suffic- 
iently clearly  dealt  with,  so  there  is  no  need  of  discuss- 
ing them  further. 


Ashe-Carson  Co.  v.  Boiiifay,  et  al. 

Bill  to  Enjoin  Trespasf<  and  Prevent  Cutting  of  TrecR 
Held  lender  Lea^se. 

(Decided  June  30th,  1906.    41  So,  Rep.  816.) 

1.  Equity;  Cross  Bill;  Propriety. — A  cross  bill  is  proper  and  al- 
lowable whenever  it  becomes  necessary  to  do  Justice  between 
the  parties  and  adjust  all  the  equities  between  them  growing 
out  of  and  connected  with  the  subject  matter  of  the  original 

bill. 


Digitized  by 


Google 


1*71  OF  ALABAMA.  377 

[AsherCarson  Co.  v.  Bonifay,  et  oJ.] 

2.  Same;  New  Issues. — In  a  suit  in  equity  new  issues   relating  to 

the  subject  matter  of  the  original  bill,  may  be  brought  for- 
ward by  cross  bill. 

3.  Same;  Elements. — It  is  not  necessary  that  a  cross  bill  should  show 

any  grounds  of  equity  or  ask  equitable  relief,  as  against  the 
complainant  in  the  original  bill.  It  is  sufficient  if  the  matters 
therein  relate  to  th€  subject  matter  of  the  original  bill,  in 
which  case  purely  legal  claims  may  be  presented  by  cross  bill. 

4.  Same;  Affirmative  Relief;  Answer;  Cross  Bill. — Affirmative  re- 

lief cannot  be  obtained  under  an  answer.  Jt  must  be  asked  by 
cross  bill. 

5.  Same;  Recoupment;  Damages. — The  bill  alleged  the  leasing  of 

certain  lands  for  turpentine  purposes  from  respondent,  the 
violation  of  the  lease  by  respondents  in  cutting  down  the 
trees  that  bad  been  boxed  and  were  being  used  for  turpentine 
purposes,  praying  damages  for  the  trespass  already  committed 
and  an  injunction  to  restrain  further  trespass.  Respondents 
filed  their  cross  bill  alleging  that  they  purchased  the  land 
for  the  timber  thereon,  end  leased  it  to  complainants  for  tur- 
pentine purposen  and  thai  complainants  had  violated  the  terms 
of  the  lease  by  boxing  trees  smaller  than  10  inches  at  the  butt, 
a  large  per  cent  of  which  had  died  and  others  blown  down, 
causing  loss  to  respondents  of  a  named  sum,  and  claiming 
judgment  thorefor.  Held,  the  damages  sought  to  be  recouped 
were  of  the  same  class  as  those  claimed  in  the  original  bill, 
and  therefore  relating  exclusively  to  the  subject  matter  of 
the  bill. 

6.  Same;   Glean  Hands. — The  complainants   having  violating  the 

terms  of  the  leose  by  boxing  trees  under  10  inches  at  the  butt, 
they  were  not  entitled  to  relief  in  equity  under  the  contract 
of  lease  against  the  lessors  fcr  their  alleged  trespass  in  cut- 
ting and  hauling  away  boxed  trees  for  lumber. 

Appeal  from  Covington  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

Bill  by  the  Ashe-C^arson  Company  against  K.  A.  Bon- 
ifay and  others,  in  which  defendants  filed  a  crossbill. 
From  a  decree  sustaining  defendants'  pleas  to  the  bill, 
discharging  an  injunction  on  defendants'  cross-bill, 
and  overruling  a  mention  to  dissolve  an  injunction 
granted  defendants  on  their  cross-bill  on  the  coming  in 
of  the  answer  to  the  same,  complainant  prosecutes  sepa- 
rate appeals. 
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The  bill  alleges  the  leasing  to  appellant  by  appellees 
of  certain  lands  for  turpentine  pui*poses,  and  the  right 
to  go  upon  the  same,  erect  stills,  box  the  pine  trees,  pro- 
cure the  crude  turpentine,  and  manufacture  the  same 
into  spirits  of  turpentine  and  into  rosin.  It  alleges  that 
appellees  have  gone  upon  the  lands  in  violation  of  the 
lease  and  cut  down  and  hauled  away  a  lot  of  trees  that 
were  boxed  and  l)eing  used  for  turpentine  purposes,  and 
that  they  had  threatened  to  continue  to  do  so.  It  prays 
damages  for  the  trespasses  already  committed  and  to 
prevent  further  commission  of  the  trespasses  complain- 
ed of.  The  apellees  flied  certain  pleas  and  cross-bills, 
setting  up  a  violation  of  the  lease  contract  by  appel- 
lant, in  that,  they  had  boxed  trees  on  said  land  of  small- 
ed  diameter  than  was  permitted  by  the  terms  of  the  con- 
tract, and  that  as  a  result  of  the  same  a  large  numl)er  of 
their  valuable  pine  trees,  not  for  turpentine  purposes, 
but  valuable  for  luml)er  in  which  business  they  were 
engaged,  had  died  or  blown  down,  and  that  other  large 
numbers  Avould  likely  die  or  be  blown  down,  allying 
their  damages  in  a  large  sum,  which  they  offered  to  set 
oflf  or  recoup  against  the  damages  set  up  in  the  original 
bill ;  and  the  cross-bill  also  prays  injunctive  relief.  The 
other  facts  suiTiciently  appear  in  the  opinion. 

The  first  appeal  is  prosecuted  from  a  decree  of  the 
chancellor  holding  appellees  pleas  to  the  original  bill  to 
be  good.  The  second  appeal  is  taken  from  a  decree  of 
the  chancellor  to  discharge  the  injunction  issued  on  ap- 
pellees' cross-bill,  and  the  third  appeal  is  taken  from  a 
similar  order  (overruling  the  motion  to  dissolve  the  in- 
junction granted  appellees  on  their  cross-bill  on  the 
coming  in  of  the  answer  to  the  same. 

Powell,  Alrritton  &  Albrtttox  and  Stallings  & 
Reii),  for  appellant. — The  pleas  are  clearly  insufficient. 
— 1  Pomeroy's  Eq.,  §  399.  A  cross  bill  cannot  be  filed 
before  t!ie  filing  ojf  an  answer  to  the  bill. — Lehman 
Durr  d  Co.  v,  Dozirr,  78  Ala.  235.  The  pleas  being  in- 
suflficient  could  not  take  the  place  of  an  answer,  and 
hence,  could  not  authorize  the  filing  of  the  cross-bill. 
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Independent  matters  not  germane  to  the  issue  cannot 
be  set  up  by  cross-bill. — Tuticiler  v,  Dunlap,  71  Ala. 
126;  O'Neiirv.  Pernjman,  102  Ala.  523;  Continental  L. 
Ins.  Co.  r.  Wchb^  54  Ala.  688.  All  the  demands  set  up 
by  a  way  oi  cross-bill  are  for  damage  growing  out  of 
tort  which  are  not  available  in  equity. — Cotton  v.  Hcotty 
97  Ala.  447;  Chambers  r.  Wright y  52  Ala,  444;  Jones 
V.  Brevard,  59  Ala.  499;  (roldthwaite  t\  National  Bank^ 
67  Ala.  549 ;  Watts  v,  Saj/rr,  76  Ala.  397.  In  the  absence 
of  an  averment  that  complainant  is  insolvent  cross  com- 
plainant cannot  maintain  as  a  matter  of  set  oflf  the  box- 
ing of  trees  under  size. — Whitfield  r.  Riddle,  78  Ala.  99. 

Foster,  Samford  &  (\vrroll,  for  appellee. — Cross 
bills  can  bring  forward  no  new  subject  matter  not  pre- 
sented in  the  original  bill  but  they  can  raise  new  issues 
relating  to  that  subject  matter  and  may  be  resorted  to 
to  secure  such  moulding  or  modifying  complainant's  re- 
lief so  as  to  do  full  justice  to  the  parties. — Daris  v. 
Cook,  65  Ala.  617;  Nelson  v.  Dunn,  15  Ala.  501.  And 
on  these  same  authorities  cross  complainant  is  not 
bound  to  show  any  grounds  of  etjuity  in  the  cross-bill  if> 
support  the  jurisdiction  of  the  court  as  against  original 
complainant. 

Cross  complainant  may  set  off  any  matter  which 
would  be  proper  matter  of  set  off  at  law. — Gafford  r. 
Proskaiter,  59  Ala.  267.  But  the  pleas  are  not  pleas  of 
set  off;  they  are  recoupment. — drisham  v.  Bodman,  III 
Ala.  200.  A  recovery  over  may  be  had  on  plea  of  re- 
coupment.—§  3734  code  1896;  Eniihg  v.  Snow,  83  Ala. 
333.  Adequacy  of  reme<ly  at  law  has  no  application  to 
cross  bills. — IJwvis  r.  Cook,  supra;  Nelson  r.  Dunn,  su- 
pra. The  facts  made  by  the  cross-bill  would  entitle  to 
an  injunction  if  filed  as  an  original  bill. — Wadsworth 
V.  Gcyree,  96  Ala.  222-227. 

HARALSON,  J.— It  is  well  said  that  "a  cross-bill  is 
proper  and  allowable  whenever  it  is  necessary  to  do 
complete  justice  betwe<»n  the  parties,  and  to  adjust  all 
the  equities  between  them  connected  with  the  subject 
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matter  of  the  original  bill.  New  issues  in  relation  to  the 
original  matter  may  be  brought  forward.  As  againsi 
the  plaintiff  in  the  original  bill,  it  is  not  always  necessary 
that  the  cross-bill  should  show  any  ground  of  equity  or 
ask  equitable  relief.  No  aflftrmative  relief  can  be  ob- 
tained under  an  answer.  It  requires  a  cross-bill  to  do 
that."— Z>an«  v.  Cook,  65  Ala.  617;  MorUm  r.  A'.  O.  rf 
Selmu  Raihrai/  Co.^  79  Ala.  591 ;  Whitfield  v.  Riddle, 
78  Ala.  104;  i^elsmi  v.  Dunn,  15  Ala.  501. 

Inadequacy  of  legal  remedies  in  the  first  place  is  not 
an  e.-^sential  element  of  a  cross-bill.  It  must  relate  to  the 
subject  matter  of  the  original  bill.  If  it  does,  it  brings 
forward  purelv  legal  claims. — Davis  v.  Cook,  supra: 
Stevens  v.  Hertzler,  114  Ala.  564,  578,  22  South.  121; 
Wadsxcorth  i\  Gorce,  96  Ala.  227,  10  South.  848;  Nelson^ 
V.  Dunn,  15  Ala.  502. 

"The  essential  difference  between  recoupment  or  re- 
duction on  the  one  hand,  and  set-off  on  the  other,  is 
that  in  set-off  the  ground  taken  by  the  defendant  is, 
that  he  may  owe  the  plaintiff  what  he  claims,  but  that 
a  part  or  the  Avhole  of  the  debt  is  paid  in  reason  and  jus- 
tice by  a  distinct  and  unconnected  debt  which  the  plain- 
tiff owes  him,  *  *  *  while  on  a  plea  of  recoupment,  a  de- 
fendant may  deduct  from  plaintiff's  claim  all  just  de- 
mands or  claims  owed  by  him,  or  judgments  made  by 
him  in  the  very  same  transaction,  or  even  in  other  but 
clearly  connected  transactions.  They  must,  however, 
be  so  connected  as  fairlj^  to  authorize  the  defendant  to 
say  that  he  does  not  owe  the  plaintiff  on  that  cause  of 
action  so  much  as  he  seeks,  and  not  that  he  ought  not 
to  pay  plaintiff  so  much,  l)ecause  on  another  cause  of 
action  the  plaintiff  owes  him.-' — 2  Parsons  on  C<m- 
tracts,  pp.  562,  563. 

In  Grisham  v.  Hodman,  111  Ala.  200,  20  South.  515, 
we  said :  "Recoupment  is  not  merely  a  cross  action,  as 
is  set-off;  the  plea  does  not  confess  the  indebtedness 
counted  on  in  the  complaint  and  bring  forward  a  count- 
er indebtedness  from  the  plaintiff  to  the  defendant,  i^s 
does  tlie  plea  of  set-off ;  but  its  proposition  is  that  plain- 
tiff's claim  is  based  upon  a  particular  contract  or  trans- 
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action,  that  to  entitle  the  plaintiff  to  the  sum  he  claims! 
it  was  upon  him  to  comply  Avith  certain  obligations  of 
the  contract  or  to  discharge  certain  duties  which  the 
law  imposed  upon  him  in  the  making  or  performing  of 
the  contract,  that  he  has  failed  to  comply  with  such  obli- 
gations or  to  discharge  such  duties  and  that  thereby  the 
defendant  has  been  so  damaged  in  the  particular  trans- 
action, or  in  respect  of  the  particular  contract,  that  the 
plaintiff  is  not  entitled  to  recover;  or,  in  other  words, 
that  the  plaintiff  has  no  debt  or  a  less  debt  than  he 
claims,  as  the  case  may  be,  against  the  defendant." 

"It  is  not  necessary  that  the  opposing  claims  should 
be  of  the  same  character,  but  it  is  sufficient  if  they  arise 
out  of  the  same  transaction  or  relate  to  the  same  sub- 
ject-matter, and  are  susceptible  of  adjustment  in  one 
action.  Within  this  principle  a  claim  originating  in  a 
contract  may  be  recoupe<l  against  one  founded  in  tort.-' 
—25  Am.  &'Eng.  Ency.  Law  (2d  Ed.)  558,  and  author- 
ities there  cited. 

Applying  these  principles  to  the  case  in  hand,  it  plain- 
ly appears,  that  the  cross-bill  was  well  filed.  The  dam- 
ages sought  to  be  recouped  are  of  the  same  class  as 
those  claimed  by  the  complainant  against  defendants. 
The  cross-bill,  under  which  they  are  claimed,  relates  ex- 
clusively to  the  subject-matter  of  the  bill  and  things 
connected  therewith. 

The  plaintiffs  in  the  cross-bill  bring  forward  a  nuui- 
ber  of  instances  in  which  the  complainant  in  the  orig- 
inal bill  is  violating  his  contract  with  them  in  respect  to 
the  lease  of  the  lands  for  turpentine  purposes.  It  is 
averred  that  complainants  in  the  cross-bill  purchased 
the  lands  they  leased  to  the  original  complainant,  for 
the  purpose  of  using  the  pine  timbers  thereon  to  be 
manufactured  by  tliem  into  lumber  for  the  market,  a 
fact  which  was  well  known  to  said  complainant,  and 
that  the  destruction  of  the  timbers  or  trees  upon  said 
lands  would  prevent  them  from  being  able  to  use  the 
same  for  that  purpose;  that  said  contract  of  lease  ex- 
pressly provides,  that  no  pine  tree  shall  be  boxed  or 
worked  for  turpentine,  which  is  smaller  than  ten  inches 
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at  the  butt,  and  yet  in  violation  of  their  contract,  com- 
plainants have  boxed  and  worked  six  thousand  trees  of 
a  diameter  smaller  than  ten  inches  at  the  butt;  that 
twenty-five  per  cent,  of  these  trees  have  either  died  ov 
blown  down  from  this  cause,  and  that  at  least  twenty- 
five  per  cent,  more  of  such  trees  will  die  or  be  blown 
down  by  reason  of  being  thus  boxed;  that  if  complain- 
ants are  permitted  to  continue  to  work  such  trees  for 
turpentine  for  another  year,  practically  all  the  trees  of 
that  size  on  said  land  will  die  or  blow  down,  or  be  so 
stunted  in  their  growth  as  never  to  be  of  any  more  value; 
that  by  reason  of  this  violation  of  said  agreement  by 
complainants,  as  above  stated,  complainants  in  the  cros?«- 
bill  have  sustained  a  loss  of,  to-Avit,  $6,000  in  the  value 
of  said  trees. 

It  is  further  averred  that  boxes  for  turpentine  pui- 
poses  should  be  cut  in  the  base  of  a  tree  and  not  above 
it,  and  if  not  thus  boxed,  it  has  a  tendency  to  weaken 
the  tree  and  cause  it  to  die ;  and  €»specially  is  this  true, 
if  more  than  one  box  is  cut  to  the  tree,  which  is  of  10 
inches  in  diameter ;  that  complainants  have  disregarded 
their  duty  in  this  respect,  and  have  caused  the  trees  to 
be  boxed  from  4  to  12  inches  too  high,  which  resulted  in 
causing  a  great  mai\y  of  the  trees  to  die  and  blow  down 
to  the  damage  of  defendants  in,  to- wit,  $4,000;  that  box- 
es in  the  tiees  should  not  be  cut  deeper  than  three  inches 
into  the  body  of  the  tree,  a  fact  well  known  and  un- 
derstood by  complainants,  and  in  violation  of  this  rule, 
they  cut  them  from  4  to  5  inches  deep,  causing  great 
numbers  of  them,  to-wit,  twenty  per  cent.,  to  die  and  be 
bloAvn  down  from  such  caus(*s,  to  the  damage  of  defend- 
ants, in  to-wit,  the  sum  of  $4,000. 

It  is  further  alleged  that  complainants  have  streaked 
the  boxed  trees  in  a  manner  descrilied,  which  is  in  vio- 
lation of  the  custom  and  rules  on  the  subject,  which  has 
caused  damage  to  the  defendants  in  the  sum  of,  to-wit, 
12,500. 

It  is  further  alleged,  that  it  is  the  purpose  and  intent 
of  complainants  to  work  said  boxes  as  stated  notwith- 
standing   respondent's    repeated    protests    against    it; 
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that  if  permitted  to  continue  such  violations  of  duty, 
the  damage  that  will  result  in  the  future  to  defendants 
will  be  irreparable,  in  that  they  will  be  deprived  of  the 
use  and  enjoyment  of  the  privilege  of  sawing  said  trei'S 
into  lumber;  and  the  damages  to  them  are  not  suscepti- 
ble of  ascertainment  in  a  court  of  law,  and  they  are 
without  remedy  except  by  injunction  from  the  court  of 
equity. 

Other  violations  of  the  duty  of  complainants  in  th(- 
manner  of  performing  their  contract  and  lease,  are  set 
out,  but  these,  perhaps,  are  not  necessary  to  be  here 
stated,  as  those  that  are  specified  will  subserve  the  pur- 
pose in  hand. 

An  injunction  is  prayed  against  these  violations  of 
cross-complainants'  rights,  and  for  a  reference  to  the 
register,  to  ascertain  and  report  as  to  these  several  mat- 
ters, and  the  damages  occasioned  to  cross-complainants, 
therefrom,  etc. 

The  defendants  in  the  original  suit,  filed  five  pleas,  in 
each  of  which  is  separately  set  up  the  alleged  violations 
by  complainants  of  their  said  contract  of  the  lease  of 
said  lands,  such  as  haA'e  l>een  before  noticed,  e,ach  alleg- 
ing that  for  such  violations  of  said  contract,  and  the 
wrongs  done  the  defendants,  complainants  have  not 
come  into  court  with  clean  hands  and  ought  not  to  l)e  al- 
lowed to  have  and  maintain  their  cause  of  action  against 
respondents. 

Separate  motions  were  made  by  complainants  to  dis- 
miss the  cross-bill  for  want  of  eijuity;  for  the  same  rea- 
son to  dissolve  the  injunction  granted  thereon,  and  to 
discharge  the  same.  These  motions,  together  Avith  a  de- 
murrer to  the  bill,  and  one  to  test  the  sufficiency  of  tlu* 
pleas,  were  duly  submitted  to  the  chancellor  for  decrees 
in  vacation,  and  separate  decrees  were  rendered  thei'<> 
on  overruling  the  demurrer,  sustaining  the  pleas,  over- 
ruling the  motions,  to  dissolve  and  discluirge  the  injunc- 
tion theretofore  granted,  and  from  the  three  last  named 
decrees,  the  appeals  are  prosecuted,  and  errors  are  se])- 
arately  assigned. 

It  is  a  fundamental  principle  of  equity,  that  he  who 
seeks  equity  must  do  equity,   and   he   who  comes   into 
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equity  must  come  with  clean  hands.  "Whenever  a  par- 
ty, who,  as  actor  seeks  to  set  the  judicial  machinery  in 
motion  and  obtain  some  remedy,  has  violated  conscience 
or  good  faith,  or  other  equitable  principle,  in  his  prior 
conduct,  then  the  doors  of  the  court  will  be  shut  against 
him  in  limine;  the  court  will  refuse  to  interfere  on  his 
behalf,  to  acknowledge  his  right,  or  to  award  him  any 
remedy."—!  Pom.  Eq.  Juri.  (2d  Ed.) )  §§  397,  399. 

"He  who  does  iniquity,  shall  not  have  equity.'' — 11 
Am.  &  Eng.  Ency.  Law,  162,  163. 

The  pleas  as  contended  by  appellees,  fully  set  up  the 
facts  that  complainant  in  the  original  bill  has  violated 
the  contract  in  respect  to  its  express  provisions,  and 
also  in  respe<t  to  the  objections  imposed  by  law,  grow- 
ing out  of  the  contract  in  the  several  matters  as  show^n 
therein.  He  is,  therefore,  in^no  condition  to  invoke  the 
.  aid  of  an  equity  court. 

It  should  be  added,  that  the  court  below,  on  applica- 
tion of  cross-complainants,  modified  the  injunction 
granted  to  complainants,  on  the  filing  of  the  original 
bill.  It  appears,  there  was  no  error  in  either  of  the  de- 
crees appealed  from,  and  thev  are  severallv  affirmed. — 
Colctnauit  Davis  i\  Elliott,  (Ala.)  40  South.  666. 

Affirmed. 

We.\kley,  C.  J.,  and  Dowdell  and  Denson^  JJ.,  con- 
cur. 


Sloss-Sheffleld  Steel  &  Iron  Co.,  v. 
Johnson. 

Bill  to  Abate  Nimance, 

(Decided  July  6th.  1906.    41  So.  Rep.  907.) 

Highways:  OhstrucHons ;  Remedy  of  Private  Persons;  Injunctions. 
— The  owner  of  private  property  abutting  on  a  street  is  en- 
titled to  have  a  public  nuisance  abated  as  one  suffering  special 
damages  therefrom,  who  Is  compelled  to  take  a  circuitous  or 
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round  about  way  along  other  streets  in  travelling  between  his 
property  and  the  markets  and  intercourse  with  the  outside 
world  by  reason  of  the  stopping  up  of  the  .abutting  streets  by 
dumping  slag  therein. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Benners. 

This  was  a  bill  by  Johnson  to  abate  a  public  and  pri- 
vate nuisance  arising  from  the  obstruction  of  certain 
streets  in  the  city  of  Birminj^ham  by  the  dumping  of  slag 
into  them  by  the  Slo«s-Slie'ffield  Steel  &  Iron  Co.  The 
case  made  by  the  bill  together  with  the  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Tillman,  GRrBB,  Bradley  &  Morrow,  for  appellants. 
In  order  for  a  private  individual  to  maintain  a  bill  for 
the  purposes  sought  in  the  case  at  bar,  it  mu4  be  aveied 
and  shown  not  only  that  the  ccmiplainant  sustains  some 
special  injury  to  himself,  distinct  and  independant  of  a 
general  injury  to  the  public,  but  it  must  also  be  averred 
and  shown  that  the  injury  will  be  irreparable,  or  will  Ik* 
such  that  a  complete  compensaticm  therefor  cannot  be 
obtained  in  a  i^ingle  action  at  law. — Dennis  r.  M.  &  M,  R. 
R.  Co,,  137  Ala.  649.  The  case  at  bar  is  on  all  f(  uis  in 
principle  with  the  case  just  above  cited,  and  in  that  case 
the  following  cases  are  cited. — Keller  r.  BnlUn(/t(^n,  101 
Ala.  2G7  ;BoHin(/  r.  rVr>ofc,  104  Ala.  130. 

Cabaxiss  &  Weakley,  for  appellee.  The  right  of  com- 
plainant to  maintain  this  bill  is  clearly  established  by 
the  following  cases. — Roberts  r,  Mafthrns,  137  Ala.  533; 
Cabhell  v.  iViUiaws.  127  Ala.  320;  Whaleij  v.  Wilson. 
112  Ala.  627;  Jone>i  r.  Brif/ht,  140  Ala.  268. 

TYSON,  J.— ThiK  is  the  case  of  a  bill  filed  by  the  ap- 
pellee to  abate  a  public  and  private  nuisance  arising  from 
obstructing  streets  in  the  city  of  Birmingham  by  dump- 
ing therein  slag  fnmi  a  furnace.  The  appellant  demurr- 
ed to  the  bill,  and,  the  demurrer  being  overruled,  this 
appeal  is  prosecuted  to  reverse  the  decree  of  the  lower 
court. 

25 
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The  complainant  is  the  owner  of  a. block  of  city  proper- 
ty, which,  it  seems,  is  east  of  the  alleged  obstructions 
placed  in  the  streets  by  the  appellant;  and  the  allega- 
ticm  making  out  the  public  nuisance  is  that  the  streets 
are,  and  long  have  been,  dedicated  to  public  uses  as  high- 
ways, and  that  the  appellant  by  dumping  slag  therein 
totally  obstructs  the  use  thereof.  The  allegation,  to  give 
the  appellee  a  standing  in  court  to  have  this  public  nuis- 
ance abated,  is  that  he  is  the  owner  of  the  property,  an 
entire  square,  in  the  vicinity,  and  that  the  obstructed 
highways  are  streets  leading  from  his  property  to  the  city 
of  Birmingham  and  are  the  direct  way  for  travel,  and 
that  by  the  obstructions  he  is  deprived  of  the  use  of  this 
direct  route  and  is  compelled  to  take  a  circuitous  one  in 
to  other  streets  to  the  north  or  south  of  the  obstructions. 
It  is  conceded  that  the  facts  alleged  make  out  a  public 
nuisance,  and  the  only  point  at  issue  is  whether  they 
show  such^a  peculiar  injury  to  the  complainant  below  as 
to  give  him  a  standing  in  court. 

The  general  I'ule  is  that  a  private  individual,  who  suf- 
fers no  damage  different  from  that  sustained  by  the  pub- 
lic at  large,  has  no  standing  in  court  for  the  abatement  of 
a  public  nuisance;  but,  if  he  sustains  an  individual  or 
specific  damage  in  addition  to  that  suffered  by  the  public, 
he  may  sue  to  have  the  same  abated  if  the  remedy  at 
law  is  inadequate. — Rosser  v,  Raridolph,  7  Port.  238,  31 
Am.  Dec.  712:  Cohmhus  v,  Wh4terou\  82  Ala.  190,  3 
South.  23;  Georgctmcn  v.  Alexandria  Canal  Co.,  12  Pet. 
(U.  S.)  91,  9  L.Ed.  1012;  3  Notes  U.  S.  Rep.  710;  .State 
of  Penn.  v.  Wheelinfj  B.  Co.,  13  How.  (U.  «.)  518-564. 
14  L.  Ed.  249;  In  re  Dehs,  158  U.  S.  587  et  seq.,  15  Sup. 
Ct.  900,  39  L.  Ed.  1092;e/o//6.^  p.  Bright,  140  Ala,  268,  37 
South.  79.  This  proposition  is  not  denied,  buji:  it  is  insist- 
ed that  no  special  damage  is  shown  in  this  case  to  the  com- 
plainant below,  and  that  if  such  damage  is  shown  the 
remedy  at  law  is  adequate  in  a  suit  for  damages.  As  to 
special  damages,  the  rule  is  that  the  injury,  to  be  spe- 
cial, must  be  one  different  in  kind,  and  not  mere  d^;ree, 
from  that  suffered  by  the  general  public  from  the  act 
complained  of. — Bigletj  v.  Nunafiy  53  Cal.  403 ;  Crowley 
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V,  Davis,  63  Cal.  461 ;  Decker  i\  E.  /Sf.  &  N,  R.  R,  To.,  133 
•Ind.  493,  33  N.  E.  349;  Gnndlach  v,  Hamm,  62  Minn.  42, 
64  N.  W.  50;  High  on  InunctionH,  §  589. 

The  situation  shown  by  the  bill  is  that  the  nuisance  is 
the  obstruction  of  the  two  streets  bounding  the  complain- 
ant's block  of  land  on  the  north  and  south,  and  extending 
directly  into  the  city  of  Birmingham;  the  obstruction 
being  two  blocks  distant  in  a  westerly  direction  from 
complainant'.s  property,  and  compelling  all  travel  be- 
tween his  property  and  the  city  to  take  a  circuitous  route 
north  or  south  of  the  tAvo  obstructed  streets  into  other 
streets  leading  into  the  city,  instead  of  pursuing  the  di- 
re<*t  course  along  Second  and  Third  avenues,  which  are 
the  obstructed  streets.  So  the  (]uestion  is  whether  forc- 
ing the  owner  of  land  out  of  his  direct  public  strw^t  or 
road  into  a  circuitous  route  in  his  commerce  and  inter- 
course with  the  outside  world  is  a  peculiar  or  special  in- 
jury to  him,  not  suffered  by  the  general  inhabitants  of 
the  state,  county  or  city. — x^penrer  r.  Londim  rf  BWrning- 
ham  Co,,  8  Sim.  198.  The  statement  of  the  proposition 
seems  to  give  the  affirmative  answer  to  the  inquiry.  If 
the  direct  and  usual  route  of  travel  may  be  obstructed, 
there  could  certainly  l>e  no  reason  why  the  indirect  routes 
might  not  also  be  closed  one  by  one,  until  the  unlawful 
and  criminal  invasion  of  public  roads  put  the  unfortun- 
ate owner's  property  in  a  cul-de-mc,  compelling  a  day's 
time  instead  of  a  few  moments  of  time,  in  going  to  busi- 
ness, church  or  market.  An  individual  might  be  entirely 
inclofied,  and  the  value  of  his  property  destroyed,  without 
affecting  the  pirblic.  The  injury  is  thus  clearly  individ- 
ual and  special.  In  the  case  of  State  of  Perm.  ^^  Wheel- 
ing  Bridge  Co.,  13  How.  (U.  S.)  518.  14  L.  Ed.  249,  the 
state  of  Pennsylvania  entirely  as  an  individual  filed  its 
bill  to  abate  the  obstruction  by  a  bridge  of  a  public  wa- 
terway in  the  state  of  Virginia  which  interfeied  with 
the  general  commerce  and  travel  feeding  its  connecting 
railroads  and  canals;  and  after  elaborate  consideration 
relief  was  granted  on  the  ground  that  the  bridge,  though 
a  public,  was  also  a  private,  nuisance,  on  account  of  the 
special  injury  to  the  complainant.  There  can  be  no  ques- 
tion that  the  obstruction  of  a  route  of  communication 
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with  the  public  community  enjoyed  by  a  property  owner 
is  a  private  or  special  injury,  although  it  may  be  at  the- 
same  time  a  public  nuisance,  entitling  the  injured  party 
to  appeal  to  a  court  of  chancery  for  protection  if  the  in- 
jury is  substantial,  and  the  remedy  at  law  is  not  ade- 
quate.—13  How.  (U.  S.)  567,  14  L.  Ed.  269;  Jones  v. 
Bright,  140  Ala.  268,  37  South.  79. 

The  only  question,  then,  is  whether  or  not  the  obstruc- 
tion of  the  streets  in  this  case  could  be  fully  and  ade- 
quately remedied  by  an  action  at  law  for  damages.  This 
question  seems  to  be  precisely  decided  in  the  case  of  13 
How.  562,  ]4  L.  Ed.  267,  where  the  court,  speaking  of 
the  obstruction  of  a  public  waterway  changing  the  line 
of  transportation  over  the  complainant's  railroad  and  ca- 
nals, says :  "This  injury  is  of  a  character  for  which  an 
action  at  law  could  afford  no  adequate  redress.  It  is  of 
daily  occurrence,  and  would  require  numerous,  if  not 
daily,  prosecutions  for  the  wrong  done ;  and  from  the  na- 
ture of  that  wrong  the  compensation  could  not  be  meas- 
ured or  ascertained  with  any  degree  of  precision.  The 
effect  (of  the  injury)  would  be,  if  not  to  reduce  the  tolls 
on  these  lines  of  transportation,  to  prevent  their  inter- 
course with  the  increasing  business  of  the  country.'-  The 
obstruction  of  the  streets  in  this  instance  is  continuing, 
but  may  be  temporary  or  permanent,  and  the  injury  to 
the  complainant,  whether  embracing  the  present  or  pros- 
pective injury  to  his  property,  is  entirely  incapable  of  any 
precise  measurement.  These  obstructions  might  direct 
the  line  of  city  development  away  from  the  plaintiff's 
property.  There  is  thus  no  full,  adef^uate,  and  complete 
remedy  open  to  the  plaintiff  for  his  individual  injury, 
save  in  this  court. — Roberts  v.  Mathews,  137  Ala.  523, 
34  South.  624,  97  Am.  St.  Rep.  56;  CahbeU  v,  WiUiamSy 
127  Ala.  320,  28  South.  405;  Whalei/  v,  Wilsm^,  112  Ala. 
627,  20  South.  922;  Jones  v.  Bright,  140  Ala,  268,  37 
South.  79;  Cit}/  of  (reorf/etmni  r.  Alejrandria  Co,,  12  Pet. 
(U.  S.)  98,  9  L.  Ed.  1012;  Htate  of  Pemi,  v,  W.  B.  Co., 
13  How.  (U.  S.)  567, 14  L.  Ed.  269 ;  /Sf c/«o;t  i?.  Faron,  31 
Am.  Dec.  123,  and  note;  ^^ampso7i  t\  Smithy  S  Sim.  272; 
Speneer  v,  London  &  B.  Co.,  8  Sim.  193. 
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There  was  no  error  in  the  decree  of  the  lower  court, 
and  therefore  it  is  affirmed. 

All  of  the  justices  concur,  except  Weakley,  C.  J.,  not 
sitting. 


Roman,  as  Trustee  v.  Long:  Distance 
Telephone  &  Telegrrapli  Co. 

Bill  for  Injiwctiofi   to  Restrain  CofiMruction  of  Tele- 

phone  Line. 

(Decided  May  17th,  1906.— 41  So.  Rep.  292.) 

1.  Injunction;  Temporary  Injunction;  Motion  to  Dissolve;  Evidence. 

— Ex  parte  affidavits  and  copy  of  deed  in  support  of  complain- 
ant's title  to  the  land,  on  the  hearing  of  a  motion  to  dissolve 
the  temporary  injunction  on  the  coming  in  of  the  answer,  al- 
though the  bworn  answer  denies  title  of  complainant  to  the 
land,  may  not  ho  used  to  support  complainant's  title. 

2.  Same;  Notice. — Where  extrinsic  evidence  is  proposed  to  be  used 

to  support  the  allegations  of  the  bill,  or  the  denials  of  the 
answer,  on  the  hearing  of  a  motion  to  dissolve  an  injunction, 
the  offer  to  do  so  must  be  seasonably  made  and  timely  notice 
thereof  given. 

3.  Trusts;  Suit  hy  Trustee;  Nature  of  Title;  Bill— A  bill  filed  by 

trustee  to  restrain  the  construction  of  a  telephone  line  across 
land,  which  alleges  that  ccmplalnant  was  trustee  for  certain 
named  persons,  who  are  alleged  to  own  the  land,  is  fatally 
defective  In  not  alleging  facts  to  show  that  the  trust  is  an 
active  one,  and  not  a  mere  naked  trust,  and  that  the  complain- 
ant had  the  legal  title. 

Appeal  from  ("ullman  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Suit  by  S.  Roman,  as  trust(H^,  etc.,  as^ainwl  the  Long 
Distance  Telephone  &  Tele}j:raph  Company.  From  a  de- 
cree sustaining  a  motion  to  dismiss  the  bill  and  dissolve 
a  temporary  injunction,  complainant  appeals. 
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The  allegations  by  the  bill  in  this  case  were  as  follows : 
(1)  Residences  and  ages  of  the  parties;  (2)  that  the  com- 
plainant, as  trustee  for  Lehman  Bros,  and  Ignatius  Pol- 
lak,  is  the  owner  of  and  in  possession  of  the  following 
described  land  situated  in  Cullman  county,  Ala.  (here 
follows  a  description  of  the  land),  and  that  said  lands 
are  very  valuable;  (3)  defendant  is  engagetl  in  the  con- 
struction of  a  telephone  line  on  and  across  the  lands  of 
complainant  al)ove  described  without  offering  to  pay  com- 
plainant any  just  compensation  therefot*,  arid  without 
having  instituted  any  judicial  proceedings  for  the  pur- 
pose of  condemning  said  lands,  and  that  its  servants  and 
agents  were  digging  holes,  erecting  poles,  etc.,  on  said 
land.  And  it  prays  for  an  injunction  restraining  the  con- 
struction. The  defendant  filed  a  sworn  answer,  denying 
the  ownership  or  po^^session  of  the, land  in  said  Roman  as 
trustee,  and  setting  up  ownership  in  other  various,  par- 
ties. It  sets  up  the  acquirement  by  defendant  of  the 
right  to  construct  and  maintain  the  telephone  line  where 
it  is  being  constructed  and  maintained  by  virtue  of  per- 
mission from  the  owner.s  of  the  land.  The  defendant  fur- 
.ther  moved  for  dismissal  of  the  bill  and  a  dissolution  of 
the  injunction  for  want  of  equity  in  bill,  and  because  the 
sworn  denials  to  the  answer  go  to  and  controvert  all  the 
material  averments  of  the  bill.  Defendant  also  demurred 
to  the  bill  because  it  dees  not  sufficiently  appear  wheth- 
er said  Roman  filed  the  bill  in  his  individual  capacity  or 
as  a  trustee  for  Lehman  Bros,  and  Ignatius  Pollak,  and 
because  the  bill  is  filed  by  Roman  in  his  individual  right 
and  all  the  lights  shown  in  the  complainant  to  the  lands 
involved  is  in  his  capacity  as  a  trustee,  and  because  said 
bill  does  not  show  the  nature  of  the  trust  held  by  said 
Roman  over  said  lands,  whether  it  be  a  naked  trust  or  an 
active  trust,  and  because  of  a  nonjoinder  of  parties  plain- 
tiff, in  that  Lehman  Bros,  and  Ignatius  Pollak  are  shown 
to  he  the  beneficial  owners  of  said  land  and  are  not  made 
parties  to  the  suit,  and  iK^cause  the  bill  does  not  show  that 
the  laJid  has  been  damaged  or  will  be  damaged  by  the  con- 
struction of  the  teleplume  line  mentioned  in  said  bill. 
The  defendant  demuried  to  the  verificaticm  of  the  bill  be- 
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cause  said  verification  does  not  show  that  thte  aflfiant  had 
any  knowledge  of  the  facts  stated  in  the  bill,  and  it  does 
not  show  any  sufficient  reason  why  it  was  not  verified 
by  the  complainant.  The  verification  of  the  bill  was 
made  by  D.  A.  Fuller,  who  says  that  he  is  a.  duly  author- 
ized agent  of  the  complainant  and  has  authority  to  make 
the  affidavit;  that  the  complainant  lesides  at  Montgom- 
ery and  is  not  present  to  make  the  affidavit,  and  will  not 
have  time  to  make  the  same  in  time  to  prevent  the 
wrongs  complained  of  in  said  bill,  and  that  the  matters 
and  allegations  contained  in  the  bill  of  complainant  are 
true.  On  a  hearing  on  demurrers  and  motions  to  dis- 
miss the  bill  and  to  dissolve  the  temporary  injunction, 
the  chancellor  granted  the  motion,  sustaining  the  demur- 
rers, and  dissolved  the  injunction. 

John  C.  Etster  and  F.  E.  St.  John^  for  appellant. — 
The  affidavits  and  the  deed  should  have  been  admitted. 
— ff.  A.  d  B.  R.  Co.  V.  Birmingham  R.  &  E.  Co.,  113  Ala. 
239;  Henry  v.  Watson,  109  Ala.  339.  The  court  erred  in 
dissolving  the  injunction.  Under  our  constitution  no 
property  can  be  taken  or  injured  in  the  exercise  of  the 
power  of  eminent  domain  until  compensation  is  first 
made  to  the  owner. — City  Council  of  Mo-ntgomery  v. 
LemiCy  121  Ala.  609;  131  Ala.  663. 

Brown  &  Kyle,  for  apepUee. — After  submission  of  a 
cause  all  parties  are  precluded  from  offering  further  evi- 
dence without  having  the  submission  first  set  aside  and 
obtaining  leave  of  court  to  that  end. — Bernard  t\  DaiHs, 
54  Ala.  565;  Hill  v.  Reif snider,  39  Md.  429:  Wilkinson 
V,  Bmtery  115  Ala.  580;  McMinny  v>.  Carter,  116  Ala. 
390.  On  motion  to  dissolve,  the  answer  ha«  no  weight  as 
evidence  unless  verified. — Rainey  v.  Rmney,  35  Ala.  282. 
Ex  parte  affidavits  are  not  receivable  to  contradict  the 
averments  of  the  sworn  answer  on  motion  to  dissolve  the 
injunction,  except  in  caf^es  to  stay  waste,  to  restrain  a 
trespass  or  to  abate  a  nuisance. — Harrison  t\  Maury, 
140  Ala.  523;  Barnard  v.  Davis,  54  Ala.  565;  Long  v. 
Brown,  4  Ala.  622.    Under  the  allegations  of  the  bill  the 
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trust  was  a  mere  dry  trust  and  the  cestui  que  trust  should 
have  been  joined. — §  1027,  code  1896;  Jordan  v.  Phil- 
lips, 126  Ala.  561 ;  Jordmi  v.  Spear,  131  Ala.  414 ;  Rob- 
ins<yti  V.  Pearce,  118  Ala.  273.  There  is  no  question  of 
eminent  domain  in  this  case,  as  the  placing  of  poles  and 
wires  do  no  damage. 

DOWDELL,  J. — The  appeal  in  this  case  is  taken  from 
the  decree  of  the  chancellor  sustaining  the  demurrer  to 
the  bill  and  dissolving  the  temporary  injunction.  It  ap- 
pears from  the  record  that  the  cause  Avas  submitted  in 
term  time  for  decree  in  vacation  on  the  demurrer  to  the 
bill  and  on  motion  of  respondent  to  dissolve  the  tempo- 
rary injunction,  and  by  agreements  of  parties  the  7th  day 
of  October,  1905,  at  Decatur,  Ala.,  was  set  as  the  time 
and  place  for  the  argument  of  the  cause  by  counsel.  The 
respondent  by  its  sworn  answer  denied  the  title  and  own- 
ership of  the  complainant  of  the  lands  described  in  the 
bill.  At  the  hearing  on  October  7th  the  complainant,  in 
support  of  the  averments  of  the  bill,  offered  certain  affi- 
davits and  a  copy  of  the  deed  made  by  the  register  in 
chancery  to  the  complainant.  The  respondent  objected 
to  the  intrcwiuction  on  the  hearing  of  said  affidavits  and 
said  copy  of  deed.  The  chancellor  sustained  the  objec- 
tion of  the  respondent  and  refused  to  consider  the  affi- 
davits and  copy  of  deed,  and,  on  the  denials  in  the  sworn 
answer,  dissolved  the  injunction.  As  stated  above,  the 
respondent,  in  its  sworn  answer,  denied  the  title  and  own- 
ership of  the  complainant.  Under  the  rule  laid  down  in 
Barnard  i\  Davis,  54  Ala.  565,  which  is  but  a  reaffirm- 
ance  of  the  rule  of  practice  in  injunction  cases,  it  was 
not  competent  for  the  complainant,  on  the  hearing  of  the 
motion  to  dissolve  the  temporary  injunction  on  the  de- 
nials in  the  sworn  answer,  to  support  the  averments 
of  his  bill  as  to  title  and  ownership  by  ex  parte  affidavits. 
Moreover,  if  it  had  been  competent  to  do  so,  the  offer  to 
do  so  here  was  not  seasonably  made  and  on  timelj'^  notice. 

While  the  ruling  on  the  demurrer  is  assigned  as  error, 
this  assignment  is  not  insisted  on  in  argument,  and  for 
that  reason  we  might  decline  to  notice  it ;  but,  as  the  ques- 
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tion  might  be  again  raised  on  an  appeal  from  the  final 
decree,  we  deem  it  prop«»  for  that  reason  to  consider  it. 
The  bill  is  not  sufficient  in  its  statement  as  to  the  trus- 
teeship of  the  complainant.  For  aught  that  appears,  the 
trust  may  be  a  naked  trust,  without  any  duties  for  the 
trustee  to  perform.  In  such  case  the  legal  title  of  the 
property  conveyed  in  trust  would  vest  in  the  cestui  que 
trust,  and  the  alleged  trustee  would  not  be  the  proper 
party  to  maintain  the  bill.  On  the  other  hand,  if  it  should 
appear  that  the  tiust  created  was  not  a  naked  trust,  but 
an  active  one,  the  cestui  que  trust  would  not  be  a  neces- 
sary party  to  the  bill,  as  no  question  in  the  character  of 
the  bill  here  filed  would  arise  between  the  trustee  and 
the  cestui  que  trust.  The  trustee,  being  clothed  with  a 
legal  title  and  with  active  duties  to  perform,  would  be  au- 
thorized, as  it  would  be  his  duty,  in  his  own  name  as 
trustee  to  protect  the  property  of  the  trust  by  legal  pro- 
ceedings as  well  as  otherwise. 

We  find  no  error  in  the  record,  and  the  deci  ee  appealed 
from  will  be  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


Hobbs  V.  Ijong  Distance  Telephone 
&  Telegri^aph  Co. 

Bill  to  Enjoin  Construction    of   Telephone   lAne   Until 
Compensation  For  th4>  Damage  to  Land  is  Paid. 

(Decided  July  6th,  1906—41  So.  Rep.  1003.) 

1.  Eminent  Domain;  Use  of  Highway  for  Telephone  Line. — The  con- 

struction of  a  telephone  line  Is  net  an  additional  burden  or 
servitude  on  the  land  entitling  the  ahutting  owner  to  compen- 
sation.    (Tyson  ft  Deuson,  J  J.,  dissent.) 

2.  Injunction;  Jurisdiction;  Remedy  at  Law, — If  the  owner  of  land 

abutting  on  a  highway  is  entitled  to  compensation  for  cutting 
trees  on  the  land,  his  remedy  at  law  is  ad€quate,  and  he  is 
not  entitled  to  an  injunction. 
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Appeal  from  Limestone  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  T.  M.  Hobbs  v.  Long  Distance  Telephone  and 
Telegraph  Co.,  to  prevent  erection  of  poles  and  wires  up- 
on and  across  -his  land  and  for  damages  for  having  done 
so.  The  allegations  of  the  bill  and  the  other  pleadings 
are  sufficiently  stated  in  the  opinion  of  the  court. 

W.  R.  Walker^  James  Horton,  Je.,  and  H.  C. 
Thatch^  for  appellant. — A  telephone  line  on  a  public 
highway  is  an  additional  burden  or  servitude  for  which 
the  abutting  landowner  is  entitled  to  compensation. — 
106  Am.  St.  Rep.  233-268,  see  note;  27  Am.  &  Eng.  Enc. 
Law  (2nd  Ed.)  pp.  1008-1009;  Lewis  on  Eminent  Do- 
main, §  131 ;  Elliott  on  Roads  &  Streets,  p.  534 ;  I  High  on 
Injunctions  (4th  Ed.)  p.  575;  Keasbey  on  Electric  Wires 
(2nd  Ed.)  pp.  119-120-121-122-123-124-125;  Dillon  on 
Munic.  Corp.,  §  698  A. ;  Joyce  on  Elec.  Law,  §  321 ; 
Croswell  on  Law  of  Elec.,  §  110 ;  Randolph  on  Eminent 
Domain,  §  407;  Postal  Teleq.  Cable  Co,  v.  Eaton.  62  Am. 
St.  Rep.  390;  EeU  v.  Am.  Telph.  d  Tel  eg.  Co..  143  N.  Y. 
133,  25  L.  R.  A.  640;  iitowers  v.  Postal  Tetg.  Cable  Co., 
9  So.  Rep.  356,  24  Am.  St  Rep.  290;  Chespeake,  etc. 
Teleg.  Co.  v.  MacKenzie,  74  Md.  36,  28  Am.  St.  Rep.  219; 
NicJwl  V.  X.  Y.  &  N.  J.  Tel  Co.,  72  Am.  St.  Rep.  666; 
Am.  Tel.  d  Teleg.  Co.  v.  Smith,  7  L.  R.  A.  p.  200;  Board 
Trade  Tel.  Co.  v.  Barnett.  47  Am.  Rep.  453 ;  Western  U. 
Teleg.  Co.  v.  WilUams,  86  Va.  696,  8  L.  R.  A.  429;  Do«- 
ovan  V.  H.  D.  Allert,  et  ah.  58  L.  R.  A.  775;  Am.  Teh  d 
Teleg.  Co.  v.  Pearce.  71  Md.  535 ;  Broom  t\  N.  Y.  d  N.  J. 
Teh  Co.,  42  N.  J.  Eq.  141,  7  Atl.  Rep.  851;  Dnsenbury 
V.  Milt.  Teh  Co..  11  4bb.  N.  Cases  440;  Smith  r  Central, 
etc.  Teh  Co.,  2  Ohio  Cir.  Ct.  259;  Willis  r.  Erie.  etc.  Co., 
37  Minn.  3^7;  Atl.  etc.  Teh  Co.  r.  Chicago,  etc.  R.  R.  Co., 
7  Biss  158;  People  v.  Squire,  107  N.  Y.  593,  1  Am.  St. 
Rep.  893;  Pacific  Cable  Teh  Co.  v.  Irmne.  49  Fed.  Rep. 
113]  Kester  v.  Western  U.  Teleg.  Co..  108  Fed.  Rep.  926; 
Kincaid  v.  Ind.  Nat.  Ga^s  Co..  8  L.  R.  A.  602,  24  N.  E. 
1026;  Spokane  v.  Colbi/.  16  Wash.  610.  48  Pac.  Rep.  248; 
Kreuger  v.  Wisconsin  Tel.  Co.,  106  Wis.  96,  50  L.  R.  A. 
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298;  Daily  v.  ^tate,  51  Ohio  St.  348,  24  L.  R.  A.  724; 
Bronson  v.  Albion  Telph.  Co.,  (Neb.)  60  L.  R.  A.  426; 
Met  Telph.  &  Tideg.  Co.  v.  Colxcell  Lead  Co.,  67  How.  Pr. 
365. 

Analogous  cases  hold  that  the  construction  of  a  tele- 
graph line  along  the  right  of  way  of  a  railroad  is  taking 
of  the  company's  land,  for  which  it  is  entitled  to  compen- 
sation.—i/.  &0.  R.  R.  Co.  V.  Postal  Cable  Co.,  120  Ala. 
21;  .V.  O.  d  M.  d  T.  R.  R.  Co.  v.  So.dA.  Tel.  Co.,  53  Ala. 
212;  So.  R.  Co.  v.  8o.  d  Atl.  Teleg.  Co.,  46  Ga.  43, 12  Am. 
Rep.  585;  Western  U.  Tel  eg.  Co.  v.  Rwh.  19  Kan.  517, 
27  Am.  Rep.  159;  Atl.  d  P.  Teleg.  Co.  v.  Chioago  R.  I.  d 
P.  R.  Co.j  6  Biss.  158;  Lewis  on  Eminent  Domain,  § 
1888;  Mills  on  Em.  Domain,  §  55. 

The  erection  of  a  telegraph  line  on  a  right  of  way  of 
a  railroad  is  an  additional  servitude  for  which  the  abut- 
ting owner  is  entitled  to  compensation. — Am.  Telph.  d 
Teleg.  Co.  t?.  Smith,  7  L.  R.  A.  200,  and  authorities  there 
cited;  Am.  Telph.  d  Teleg.  Co.  v.  Pearce,  71  Md.  535,  18 
Atl.  Rep.  910. 

Erle  Pettus,  M.  K.  Clements  and  E.  W.  Godby, 
for  appellee. — A  telephone  line  is  not  an  additional  bur- 
den on  the  fee. — Pierce  v.  Drew,  136  Mass.  75,  49  Am. 
Rep.  7;  Lockhart  r.  Craig  St.  R.  R.,  139  Pa.  St.  419; 
People  V.  Eaton,  10  Mich.  208,  24  L.  R.  A.  721 ;  Cater  v. 
N.  W.  Tel.  Co.,  (Minn.)  28  L.  R.  A.  SIO ;  Ma.vicell  v.  Cent. 
Bis.  d  Printing  Tel.  Co.,  51  W.  Va.  127;  Julia  B.  d  L. 
Ass'n,  88  Mo.  258 ;  57  Am.  Rep.  398 ;  Frazier  v.  E.  T.  Teh 
Co.,  Tennessee  (In  Manuscript)  ;  Magee  v.  Overshiner^ 
150  Ind.  121',  McCain  v.  Tel.  Co.,  52  L.  *R.  A.  671 ;  Hersch- 
field  V.  Rocky  Mt.  Bell  Tel.  Co.,  29  Pac.  883;  Cumber- 
land  T.  d  T.  Co.  v.  Aivitt,  85  S.  W.  205;  Kirby  v.  Citi- 
zens Tel.  Co.,  97  N.  W.  4;  .V.  Y.  Tel.  Co.  v.  Kcesey,  6  Am. 
Elec.  Cases,  116. 

SIMPSON,  el.— This  was  a  bill  filed  in  the  chancery 
court  by  appellant  (complainant)  against  appellee 
(defendant)  alleging  that  defendant  was  engaged  in  the 
construction  of  a  telephone   line   across   certain   lands 
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owned  by  complainant,  and  seeking  to  enjoin  further 
work  on  the  same  until  payment  should  be  made  to  the 
complainant,  as  compensation  for  damages  to  said  lands. 
The  defendant  filed  an  answer  denying  the  allegations  of 
the  bill,  but  alleging  that  it  was  engaged  in  constructing 
said  line  along  the  margin  of  a  public  road  which  runs 
through  complainant's  land,  making  as  an  exhibit;  a 
map  which  shows  the  location  of  said  line,  showing  that 
six  trees  on  the  line  and  a  little  underbrush  will  be  cut, 
which,  it  alleges,  are  practically  of  no  value,  and  alleg- 
ing that  when  cut,  the  same  will  be  left  on  the  land  for 
complainant.  Demurrers  w^ere  also  filed  to  the  bill  and 
a  motion  to  dismiss  for  want  of  equity.  A  preliminary 
injunction  was  granted,  and  subsequently  the  chancellor 
overruled  the  demurrers,  and  motion  to  dismiss  the  bill, 
and  dissolved  the  injunction,  and  it  is  from  this  decree 
that  the  appeal  is  taken  by  the  complainant.  A  cross- 
appeal  is  taken  by  the  defendant,  but  subsequently  dis- 
missed by  the  cross-appellant,  so  that  the  only  question 
raised  is  the  correctness  of  the  chancellor's  decree  in  dis- 
solving the  injunction. 

While,  in  the  formative  period  of  our  system  of  laws, 
the  courts  w^ere  partly  judicial  and  partly  quasi  legisla- 
tive, meeting  each  case  on  its  own  merits,  and  thus  build- 
ing up  the  customs  which  became  the  law^ ;  yet  the  prin- 
ciples of  the  law  came  to  us  in  their  entirety,  and,  under 
our  written  constitutions,  it  is  a  cardinal  principle  that 
the  judicial  and  l^islative  departments  shall  be  entirely 
separate.  Nevertheless,  it  has  been  true  that,  in  this 
wonderful  age  of  invention?,  the  burden  rests  upon  the 
courts  continually  of  applying  the  principles  of  the  law 
to  .situations  and  complications  of  human  aflfairs  hither- 
to undreamed  of,  and  it  sometimes  becomes  a  matter  of 
great  difficulty  to  determine  just  how  to  preserve  those 
principles  and  yet  meet  the  demands  of  justice.  Since  the 
days  of  the  Ceasars,  public  highways  have  received  the 
careful  attention  of  all  governments,  not  only  for  the 
the  purpose  of  providing  ways  by  which  annies  could  be 
moved  and  the  people  travel,  but  for  the  ymxpose  of 
opening  up  avenues  of  communication  by  which  reports 
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could  be  speedily  brought  to  the  capital,  and  the  inter- 
change of  commerce  promoted.  The  laws  of  congress 
have  provided  for  post  roads,  etc.,  before  the  telephone 
was  knowm,  provided  for  the  same  privileges  for  tele- 
graph companies,  as  were  given  to  railways  in  using  the 
public  lands,  and,  in  later  days,  it  has  developed  the  ex- 
c«?edingly  valuable  system  of  "post  routes"  and  free  mail 
delivery  along  the  public  roads  of  the  country,  so  that 
not  the  least  important  function  of  the  public  roads  of 
the  country  is  the  transmission  of  messages  from 
place  to  place.  The  rights  of  the  abutting  own- 
ers, and  the  question  as  to  what  is  or  is  no.t  an  additional 
servitude,  have  furnished  material  for  a  vast  number  of 
conflicting  decisions,  so  numerous  and  so  conflicting  that 
it  w^ould  extend  an  opinion  beyond  all  reasonable  limits, 
to  attempt  an  analysis  of  them,  yet  a  careful  examination 
of  them  will  show  a  gradual  development  of  the  princi- 
ples of  the  law,  in  order  to  accommodate  them  to  the 
progress  of  events  and  the  onward  march  of  civilization. 

Thus,  even  in  as  late  and  excellent  a  work  as  that  of 
Judge  Dillon  on  Municipal  Corporation,  the  rights  of 
surface  railways  on  the  streets,  and  the  question  as  to 
whether  they  constitute  an  additional  burden,  are  spoken 
of  as  unsolved  problems.  And  in  a  note  the  wise  words 
of  Chief  Justice  Hale  are  quoted,  in  which  he  advises 
patience  in  solving  the.se  questions,  and  says :  "Time  is 
the  wisest  thing  under  heaven.  *  *  *  It  discovers  such 
varieties  of  emergencies  and  cases,  and  such  inconven- 
iences in  things  that  no  man  would  otherwise  have  im- 
agined," and  the  author  of  the  note  goes  on  to  remark, 
among  other  things,  that  "good  fruit  in  the  law,  as  in 
the  natural  world,  is  the  product  alone  of  patient  culti- 
vation." In  a  second  note  the  then  recent  case  of  Tag- 
gert  v.  Neirp(xrt  St  Rg.  Co.,  (R.  I.)  19  Atl.  326,  78  L.  R. 
A.  205,  is  quoted,  to  the  effect  that  an  electric  street  rail- 
way, with  its  poles  and  wires,  was  not  an  additional  ser- 
vitude.— 2  Dillon  on  Munic.  (^orp.  §  734c,  and  notes. 

On  this  subject,  a  recent  writer  states  that  the  judg- 
ment of  "substantially  all  of  the  courts  of  last  resort  in 
the  United  States,"  except  New  York,  is  that  the  "ordi- 
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nary  electric  street  railway  with  trolley  wire,"  etc.,  is  not 
an  additional  burden  on  a  street. — Nellis  on  Surface 
Railroads,  pp.  134,  135;  Elliott  on  Roads  &  Streets  (2nd. 
Ed. )  pp.  754,  757,  §  §  698,  699.       . 

The  progress  of  thought  on  this  subject  is  succinctly 
stated  in  Joyce  on  Electric  Law,  §  341 ;  Keasly  on  Elec- 
tric Wires,  §§  124,  145,  conclusion  on  p.  178. 

On  the  subject  of  erection  of  poles  for  electric  light- 
ing, on  streets,  after  some  contrary  decisions,  the  evi- 
dent necessity  is  so  great  that  it  has  come  to  be  generally 
understood  that  it  is  not  an  additional  burden,  though 
there  still  remains,  i-n  the  decisions  and  text-writers,  the 
impression  that  it  is  saved  by  the  fact  that  the  light  com- 
panies generally  light  the  streets  as  well  as  private  dwell- 
ings, and,  now,  a  recent  text-wiiter  says:  "The  dis- 
tinction, however,  is  not  made  with  respect  to  pipes  for 
lighting  by  gas.  It  seems  to  be  now  conceded  that  city 
streets  may  be  used  for  gas  pipes,  without  compensation 
to  abutting  owners,  whether  it  be  for  the  purpose  of  sup- 
plying private  houses,  or  for  the  purpose  of  lighting  the 
streets  and  public  places.  The  pipes  used  for  both  pur- 
poses are  generally  the  same;  the  purpose  is,  in  a  sense, 
necessary  and  general,  and  the  streets  are  the  most  con- 
venient, if  not  the  only  means  of  access.  *  ♦  ♦  The  same 
conditions  apply  to  the  electric  light.  *  *  *  If  the  purpose 
is  a  public  purpose  for  which  the  streets  may  be  used, 
it  would  seem  that  compensation  could  not  be  properly 
required  for  the  mere  occupation  of  the  soil  by  a  pole  any 
more  than  by  a  gas  pipe." — Keasly  on  Electric  Wires,  § 
112,  p.  139.  Other  writers  have  also  called  attention  to 
the  fact  that  the  streets  are  constantly  used  for  fire  plugs, 
fire  alarm  stations,  and  other  things  nece^ssary  for  the 
protection  and  good  order  of  the  city ;  yet  no  court  would, 
for  a  moment  entertain  the  idea  that  they  are  an  addition- 
al burden,  for  which  the  abutter  could  claim  compensa- 
tion. The  last-named  writer,  we  thing,  suggests  the 
practical  solution  of  these  matters,  when  he  says:  '^Tt 
does  not  follow  that  the  landowner  is  without  redress,  if 
poles  be  put  up  so  as  to  interfere  with  his  access,  or  even 
as  to  be  inconvenient  or  unsightly,  or  if  wires  be  hung  so 
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as  to  be  dangerous  or  so  as  to  prevent  ready  access  in 
case  of  fire.— Keasly  on  Elec.  Wires,  p.  139,  '§  113.  "It 
might  tend  to  a  reconciliation  of  the  cases  and  the  adop- 
tion of  a  uniform  rule,  if  the  question  of  new  burden 
were  left  on  one  side,  and  the  attention  were  directed  to 
the  practical  question  whether  or  not  the  rights  and  priv- 
ileges of  the  abutting  owner  •  ♦  •  were  affected." — Id.  p. 
177,  §  145.  "When  the  property  is  taken  for  a  public 
road  or  street,  although  technically  the  fee  remains  in 
the  abutting  owner,  yet  he  cannot  interfere  with  the  sur- 
face, and  it  would  seem  that,  practically  an  additional 
burden,  such  as  would,  justify  an  action  on  his  part 
should  be  (something  which  either  interferred  with  or 
made  inconvenient  his  enjoyment  of  what  remained  to 
him  in  the  land.  As  to  obstructing  the  road,  that  would 
be  a  matter  in  which  he  had  no  greater  right  than  the 
public  generally,  but  if  the  new  use  impaired  his  proper- 
use  of  his  own  property,  in  any  manner,  then,  if  it  could 
be  said  to  be  a  use  not  included  within  the  original  grant, 
it  would  be  a  matter  for  which  he  would  be  entitled  to 
compensation.-' — Id.  p.  153,  §  124. 

Judge  Elliott  says  that  "the  owner  who  dedicates 
ground  for  a  street  creates  an  easement  extensive  enough 
to  permit  the  city  to  make  any  legitimate  public  use  of 
it  which  does  not  impair  the  right  of  passage  or  the  right 
of  ingress  and  egress  to  and  from  the  adoining  property." 
—Elliott  on  Roads  &  Streets  (2d  Ed. )  p.  417,  §  407. 

The  New  Jersey  court  of  chancery  declares  that  "his 
right  (the  abutter  on  a  public  highAvay  who  holds  the  fee 
therein)  is  subordinate  to  that  oif  the  public  and  so  insig- 
nificant, when  contrasted  with  that  of  the  oublic,  that  it 
has  been  declared  to  be  practically  without  the  least  ben- 
eficial interest;"  also  (quoting  from  Justice  Depue  of 
New  York  Court  of  Errors  and  Appeals)  "with  respect  to 
lands  over  which  street wj  have  been  laid,  the  ownership, 
for  all  substantial  purposes  is  in  the  public.  Nothing  re- 
mains, in  the  original  proprietor  but  the  naked  fee,  which 
on  the  assertion  of  the  public  right  is  divested  of  all  ben- 
eficial interest  ^'—Halsei/  v,  Railiray  Co,,  20  Alt.  860. 

Courts  are  not  organized  to  decide  academic  questions, 
but  to  decide  upon  practical  rights  of  the  people,  and  rem- 
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edy  their  real  wrongs.  It  is  in  accordance  with  these 
principles  that  the  courts  have  held  that  a  steam  railroad 
is  an  additional  burden,  because  it  renders  the  property 
of  the  abutting  owner  less  habitable;  while,  as  shown, 
the  evident  trend  is  to  hold  that  electric  lines  are  not. 
As  said  by  the  supreme  court  of  Michigan :  "When  they 
do  not  interfer  with  the  owner's  access  to  and  use  of  his 
land,  we  see  no  reason  why  they  should  be  held  to  consti- 
tute an  additional  servitude.-' — Joyce  on  Elec.  Law,  § 
336;  Detroit  City  Ry,  Co,  v.  Mills,  85  Mich.  634.  48  N. 
W.  1007. 

We  have  indulged  in  these  general  remarks,  because, 
as  Mr.  Cook  says,  on  the  subject  of  telegraph  and  tele- 
phone companies:  "The  decisions  are  in  irreconcilable 
conflict."— 3  Cook  on  Corp.  (4th  Ed.)  §  933.  And  Mr. 
Keasly  says :  "It  is  not  yet  safe  to  predict  which  of  the 
two  views  will  finallv  prevail." — Jovce  on  Elec.  Law%  § 
306. 

Without  referring  to  the  cases,  which  will  be  found 
collated  on  both  sides  in  the  Tennessee  case,  to  which  w^e 
shall  hereafter  refer,  our  conclusion  is  that  the  public 
roads,  when  dedicated,  were  dedicated,  not  merely  for 
travel  on  foot  or  on  animals  or  in  vehicles,  but  for  loco- 
motion by  any  means  that  should  be  afterwards  discov- 
ered, and  for  communication  between  the  citizens  of  the 
country,  by  carriers,  en  foot,  or  riding,  or  by  any  other 
means  that  might  be  found  suitable  and  l)est.  The  mails 
could  be  sent  over  them  in  any  way  that  was  found  most 
expeditious.  If  it  had  been  found  advisable  to  send  the 
mails  in  metal  boxes  swung  on  wires  far  above  the  heads 
of  the  people,  in  place  of  in  stages  and  by  carriers,  no 
one  would  have  supposed  it  was  an  additional  burden 
upon  the  abutting  owner.  So,  if  it  is  found  better  to 
string  wires  high  above  the  roads  and  convey  messages 
by  that  mysteriouj^  something  which  is  in  the  atmosphere 
and  which  seems  to  be  as  exhaustless  as  the  bounties  of 
Providence,  it  is  accomplishing  one  of  the  great  purposes 
for  which  public  ro:uls  are  dedicated.  Some  of  the  cases 
have  drawn  a  distinction  between  urban  and  surbanban 
roads,  but  in  regard  to  wires  and  posts  there  would  be 
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more  reason  for  declaring  them  burdensome  in  a  city 
(where  they  accumulate  in  such  numbers  as  to  interifere 
with  the  operation  of  engines  in  extinguishing  fires)  than 
in  the  country  where  there  are  but  few  and  far  aWay 
from  houses.  It  has  been  said  that  "it  is  hard  to  distiti-* 
guish  between  a  rural  and  an  urban  street,  and  that  the' 
nature  of  a  street  changes  insensibly  from  the  former  to 
the  latter,  and  a  rule  of  property  Avhich  depends  on  such 
a  shifting  and  indefinite  distinction  is  not  likely  to  prove 
{satisfactory: " — Keasly  on  Elec.  Wires,  §  103. 

We  may  add  tliat  the  uses  of  the  teleplione  are  as  im- 
portant in  the  country  as  in  the  city,  and  it  does  not  take 
a  prophet's  ken  to  see  that  in  the  near  future  they  are  to 
perf rom  an  important  part  in*  bringing  the  rural  districts 
within  the  bene^ficial  enjoyment  of  city  improvements. 
The  argument  of  Justice  Devens  of  the  Massachusetts 
supreme  court  is  satisfactory  to  us  on  this  general  sub- 
ject, and  we  think  that  the  (jualification  which  we  make, 
that  if  the  abutting  owner  shows  that  there  will  be  act- 
ual nnd  substantial  injury  to  his  property,  he  is  entitled 
to  ccmipenj^ation,  meets  the  objecticms  nmde  in  the  dis- 
senting opinion. — Pierce  i\  Drew,  136  Masa  75,  49  Am. 
Kep.  7. 

This  matter  of  the  rights  of  the  abutting  owners  has 
been  recently  considered  by  the  supreme  court  of  Ten- 
nessee in  an  opinion,  a  certified  ti*anscript  of  which  is 
furnished  us,  and  that  court,  after  giving  long  lists  of  the 
cases  on  each  side  of  the  controversy,  takes  the  ground 
that  one  important  functicm  of  the  streets  and  roads  of 
the  country  is  to  furnish  means  «)f  communicntion,  and 
that  the  telephone  is  only  a  new  and  very  important  in- 
vention for  accoraplishing  that  end,  and  does  not  consti- 
tute an  additional  burden. — H.  J.  A.  Frazier  and  Wife 
i\  Eant  Tent),  Telephone  To.,  (Supreme  Court  of  Tenn. 
September  Term,  1905)  90  S.  W.  620. 

Comiug  to  the  question  of  injunctive  relief:  It  will  be 
borne  in  mind  that  the  right  is  granted  by  statute  to  tek- 
graph  and  telephone  companies  to  construct  their  lines 
"along  the  margin  of  the  public  highways." — Code  1896. 
§  2490. 
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This  right  is  said  to  "depend  either  on  whether  such 
line  constitutes  an  additional  servitude  entitling  him  to 
compensation  ( which  we  have  held  it  does  not)  or  wheth- 
er his  right  of  ingress  or  egress  .have  been  impaired,  or 
whether,  in  some  other  way,  he  has  been  injured  in  his 
property  rights.  *  *  *  Nor  will  an  injunction  be  granted 
where  the  injuries  are  merely  consequential,  since  a  court 
of  law  is  the  proper  tribunal  in  such  a  case." — Joyce  oti 
Elec.  Law,  §  1022. 

The  Court  of  Errors  and  Appeals  of  New  Jersey  says : 
"It  is  impossible  to  emphasize  too  strongly  the  rule  so 
often  enforced  in  this  court,  that  a  preliminary  injunc- 
tion will  not  be  allowed  where  either  the  complainant's 
right,  which  he  seeks  to  have  protected,  in  limine  by  an 
interlocutory  injunction,  is  in  doubt,  or  where  the  injury 
which  may  result  from  the  invasion  of  that  right  is  not 
irreparable."— f/«7,sf'?/  r.  Ry.  Co.,  (N.  J.  Ch.)  20  Atl. 
861 ;  Hagetty  v.  Lee,  45  N.  J.  Eq.  255-256,  17  Atl.  826. 

Our  own  court  has  expressed  itself  very  strongly  as  to 
the  absolute  right  of  the  state  to  control  and  use  the  pub- 
lic thoroughfares  for  all  public  purposes,  and  against  the 
right  to  enjoin  a  public  improvement  authorized  thereon. 
—Perry  i\  N.  0.  M.  d  (\  It.  R..  55  Ala.  413,  28  Am.  Rep 
740;  Western  Ry.  of  Ala.  v.  A.  0.  K.  %.,  96  Ala.  272, 
281,  11  South.  483,  17  L.  R.  A.  474. 

In  a  more  recent  case,  it  has  declared  the  absolute 
right  of  a  municipal  corporation  to  authorize  a  telephone 
company,  in  stringing  its  wires,  to  cut  trees  on  the  side- 
walk, without  liabilitv  to  the  abutting  owner. — Southern 
Bell  Tel.  Co.  v.  Franch,  109  Ala.  224,  19  South.  1,  31  L. 
R.  A.  193,  55  Am.  St.  Rep.  930. 

In  this  case  it  is  the  right  of  the  public  authorities  to 
cut  all  the  trees  on  the  public  roads  or  to  authorize  them 
to  be  cut,  the  abutting  owner  being  merely  entitled  to  the 
wood  when  felled.  And,  at  any  rate,  even  if  the  com- 
plainant had  a  right  to  compensation  for  the  trees,  his 
remedy  at  law  is  adequate  and  complete. 

The  decree  of  the  chancery  court  is  affirmed. 

Weakley,  C.  J.,  and  Haralson^  Dowdei.l,  and  An- 
derson, JJ.,  concur. 
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TYSON,  J. — I  cannot  concur  in  the  view  expressed  by 
my  brothers.  I  prefer  to  follow  the  lead  of  the  great 
weight  of  authority  holding  that  poles  and  wires  of  a  tel- 
ephone company  erected  along  a  public  country  highway 
is  an  additional  servitude  upon  the  fee  for  which  the 
owner  must  be  compensated-  I  do  not  regard  it  as  nec- 
essary to  rep(»at  the  reasons  for  this  holding,  since  they 
are  ably,  and  in  my  opinion,  unanswerably  stated  in  the 
cases  upon  which  I  rely.  These  cases  may  bo  found  col- 
lated in  note  on  pages  721,  and  722  of  24  L.  R.  A. ;  note 
on  pages  261-263  of  106  Am.  St.  Rep.  See,  also,  Elliott 
on  Str.eets,  §§  397,  400,  et  seq.;  2  Dillon  on  Muni.  Corp. 
§  698a.  We  need  not  have  apprehension  of  depriving 
people  of  the  use  of  this  quasi  public  utility  by  this  hold- 
ing. Indeed,  in  those  states  where  the  cases  cited  above 
maintained  this  principle,  the  telephone  systems,  urban 
and  suburban,  are  far  more  extensive  than  in  this.  The 
requirement  of  telephone  companies  to  pay  just  compen- 
sation to  the  owners  of  land  adjoining  the  public  coun- 
try roads  does  not  seem  to  have  been  an  impediment  in 
the  way  of  their  extensive  construction  and  operation; 
but  even  if  that  requirement  is  an  impediment,  this  could 
be  no  possible  justification  for  depriving  the  owner  of 
his  constitutional  guaranty. 

Denson^  J.,  concurs  in  these  views. 


City  of  Mobile  v.  Fowler,  et  al. 

Bill  to  Enjoin  Ohfitruction  of  f^trcct, 
(Decided  June  5tb,  1906.— 41  So.  Rep.  468.) 

1.  Dedication:  Aceptance;  Official  Acts;  Public  Use. — Acceptance 

of  a  dedication  may  be  by  formal  acts  of  the  municipal  au- 
thorities or  others  authorized,  or  it  may  be  inferred  from 
long  public  use. 

2.  Dedication;  Platting  and  Selling  Land. — ^The  platting  of  land 

showing  streets  and  avenues  and  the  selling  of  lots  with  re- 
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ference  to  the  plat  and  the  streets  and  avehues  thereon,  when 
done  by  the  owner,  is  a  complete  dedication  of  the  streets  and 
avenues., 

3.  Same;  Evidence  of  Dedication. — The  fact  that  a  street  appears 

on  a  map»  which  is  referred  to  in  some  of  several  deeds  to 
land  in  its  vicinity,  is  not  of  its  self  equivalent  to  dedication 

4.  Same;   Prcsci'iption ;   Evidence. — Testimony    that    certain    lands 

formed  a  street  before  it  was  fenced  in,  without  more,  is  in- 
sufficient to  show  that  it  was  used  for  such  length  of  time  as 
to  become  a  public  highway  by  dedication  and  acceptance. 

5.  Same;  Necessity  of  Acceptance. — In  order  to  render  a  dedication 

such,  abd  irrevocable,  it  must  be  accepted. 

6.  Pleadings;^  General  Denial. — It  not  appearing  prima  facie  that 

certain  allegations  made  in  the  bill  were  within  the*knowl- 
^     edge  of  respondents,  a  i^eneral  denial  of  such  allegations  was 
sufficient  to  put  in  issue  the  allegations  and  require  proof  in 
support  thereof. 

Appeal  from  Mobile  (^hancery  Court. 

Heard  before  Hox.  Thomas  W.  Smith.. 

This  wxis  a  bill  filed  by  the  city  of  Mobile  to  enjoin  res- 
pondents from  obstructing  the  western  end  of  Georgia 
avenue  and  to  require  them  to  immediately  remove  any 
obstructions  therein  placed.  The  second  paragraph  of 
the  bill  alleges  that  one  Sa^  ().  Butler  in  1845,  being 
then  the  owner  of  the  land  covered  by  said  avenue,  by 
deed  dedicated  the  said  avenue  as  a  street  60  feet  wide 
extending  from  Dauphin  street,  to  Old  Shell  Road.  Here 
follows  a  description  of  several  deeds  made  ])y  Butler  to 
various  parties.  These  deeds  contain  the  following  stip- 
ulation: "Also  the  right,  title,  and  inteiest,  being  one 
undivided  half  of,  in,  and  to  the  stret^t  adjoining  said 
lands  and  known  and  called  (leorgia  avenue;  that  is  to 
say,  so  much  of  siiid  street  as  adjoins  the  land  hereby 
convej^ed  on  the  side  of  Dauphin  street,  said  avenue  be- 
ing 60  fe^^t  wide  and  extending  back  from  Dauphin 
street  northwardly  670  feet,  together  with  the  right  of 
compensation  for  said  avenue  from  the  corporation  of 
Mobile,  with  the  conditi(m  and  stipulation  that  the  said 
avenue  shall  be  kept  open  as  a  public  striniH."  '  The  third 
allegation  of  the  bill  is  that  pursuant  to  said  dedication 
the  said  Georgia  avenue  was  opened  as  a  street  60  feet 
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wide  from  Dauphin  street  to  said  Old  Shell  Boad,  and 
remained  in  use  by  public  as  such  for  a  considerable  pe- 
riod of  time.  In  the  answer  the  respondents  entered  a 
general  denial  of  the  truth  of  the  allegation  of  the  second 
and  third  paragraphs  of  the  bill.  The  other  facts  suf- 
ficiently appear .  in  the  opinion.  Theie  was  judgment 
denying  relief,  and  the  plaintiff  appeals. 

B.  B.  Boone  and  R.  W.  Stoutz,  for  appellant. — Prima 
facie  the  making  of  the  map  wets  a  dedication  requiring 
but  the  making  of  sales  with  reference  thereto  to  become 
absolute  and  an  irrevocable  dedication. — Roberts  v. 
MMtheivs,  113  Ala.  523;  Reed  ty,  Bmningham^  92  Ala. 
339 ;  Avondale  .L.  Co,  n  A  vondale,  111  Ala.  523.  The 
sale  to  Kiml)all  with  reference  to  the  street  was  com- 
plete as  an  acceptance  of  the  dedication  to  the  public  use. 
—Authorities  supra.  The  public  right  to  use  the  street 
is  not  barred  by  limitation. — Reed  i\  Birmingham;  su- 
pro.  After  the  dedication  becomes  irrevocable  by  the  act 
of.  one  or  more  individuals  the  municipality  may  then 
maintain  a  bill  Xo  keep  the  highway  open. — :8tewart  v, 
Conley,  122  Ala.  179.  No  formality  is  necessary  to  the 
acceptance  of  a  dedication.-^SffcjwH  v.  Vonley,  su^ra; 
Reed  v.  Birmingham,  fiupra^  13  Cyc.  465. 

Ervin  &  McAlber,  and  William  J.  Young,  for  appel- 
lee.— -Dedication  of  lands  is  a  question  of  intention. — 
Reed  r.  Birmingham,  92  Ala.  345;  Gage  v.  M.  &  O.  R, 
je.,84Ala.  225.. 

.  There,  can  be  no  evidence  of  the  intention  except  the 
writings  and  the  attendant  circumstances.— i?ccrf  v.  Bir- 
mingham, 92  Ala.  345. 

Where  recorded  deeds  of  land  or  lots  adjacent  to  a 
street  or  alley  contain  recitals  or  words  which  repel  the 
idea  of  dedication,  this  is  always  a  stiong  fact  to  rebut 
the  presumption  arising  from  the  use  of  the  street. — 
Steele  v.  i^wUiram..  70  Ala.  594;  Gage  i\  M.  &  O.  R.  72., 
84  Ala.  226.  .  .      . 

There  must  l)e  both  a  dedicatitm  and  an  acceptance  of 
it— Eva/ns  v.  Kat?.  d  W,  R.  R.,  90  Ala.  58;  Reed  v.  Bir- 
nUnghani;  92  Ala.  344. 
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ANDERSON,  J. — The  bill  in  this  case  can  only  be 
maintained  upon  the  theory  that  the  respondents  are 
wrongfully  closing  or  obstructing  complainant's  high- 
way. The  question  therefore  arises:  Was  the  strip  in 
controversy  a  public  highway  or  a  part  thereof,  when  in- 
closed by  the  respondents?  In  order  for  the  complainant 
to  obtain  relief,  it  is  incumbent  upon  it  to  show  that 
there  was  a  dedication  of  this  strip  by  the  owner  and  an. 
acceptance.  Acceptance  of  the  dedication  may  be  either 
by  a  formal  acceptance  by  the  municipal  or  other  author- 
ities or  may  be  inferred  by  long  public  use.  So,  too, 
would  the  platting  of  land  by  the  owner,  and  dividing  it 
off  by  streets  and  avenues,  and  selling  lots  with  refer- 
ence to  ia  map  defining  and  delineating  the  streets, 
amount  to  a  complete  dedication  of  the  streets  thereupon 
disclosed. — Reed  i\  Birmingham,  92  Ala.  339,  9  South. 
161;  Evans  r.  Savannah  dc  Western  R,  R.  Co.,  90  Ala. 
54,  7  South.  758. 

There  is  no  evidence  in  this  ca«e  of  a  formal  dedica- 
tion and  acceptance  of  the  street  in  controversy.  Nor 
was  the  fact  that  Georgia  avenue  appeared  on  a  map 
which  was  referred  to  in  two  of  the  d(^s  equivalent  to 
a  dedication.  On  the  other  hand,  every  conveyance  in- 
troduced in  evidence  which  mentions  a  map  negatives 
the  idea  that  this  land  was  a  part  of  a  public  street  or 
that  any  lands  were  conveyed  upon  the  strength  of  being 
bounded  by  a  public  street  or  avenue  or  a  part  thereof. 
The  witness  Gazzam  testified:  "My  father  dedicated 
Georgia  avenue  as  thirty  feet."  This  was  not  sufficient 
to  show  a  dedication  and  acceptance  of  the  land  in  con- 
troversy. Nor  does  the  fact  that  this  land  formed  a  part 
of  the  street  before  Kimlmll  fenced  it  in  show  that  it  was 
used  by  the  public  a  sufficient  length  of  time  to  become 
a  public  highway  {McDade  t\  *S7a.fe,  95  Ala,  28,  11 
South.  375),  or  that  it  was  so  used  by  the  public  as  to 
amount  to  an  acceptance  of  the  dedication,  if  one  was 
made.  There  may  be  express  or  implied  dedications,  but 
in  either  event  tliere  must  be  an  acceptance,  in  order  to 
make  the  dedication  complete  and  irrevocable. 

Tliere  is  some  evidence  that  the  avenue  was  wider  than 
it  now  is ;  but  there  is  no  evidence  to  show  that  this  par- 
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ticular  part,  or  the  other  part  even,  was  used  and  kept 
up  as  a  public  highway  and  for  aught  we  know,  it  was  a 
private  way  when  fenced  in  by  the  respondents  and  by 
Kimball.  It  may  be  that  there  is  a  public  highway  now 
being  kept  up  by  the  public,  know  n  as  "Georgia  Avenue" ; 
but  there  is  no  proof  that  the  part  in  (Jispute,  though  in- 
cluded within  the  60  feet  intondexi  to  be  dedicated,  was 
accepted  or  used  as  a  part  of  a  public  highway.  "It  does 
not  necessarily  follow,  because  a  part  of  the  offer  has 
been  accepted,  that  the  whole  has  been.  If  it  is  evident 
that  only  a  part  of  the  land  dedicated  is  needed,  or  is  of 
value  to  it,  the  acceptance  will  be  held  to  extend  only  to 
the  part  improved  or  occupied  by  the  public,  and  which 
has  been  clearly  recognized  as  a  public  highway." — 9 
Am.  &  Eng.  Ency.  Law,  50;  Alton  i\  Mcenxcenherg,  108 
Mich.  629,  66  N.'w.  571.  There  is  no  evidence  that  the 
strip  in  question  was  ever  accepted,  or  that  Georgia  ave- 
nue had  ever  been  used  as  a  public  highway,  before  this 
strip  was  detached. 

The  appellant  contends  that  the  general  denial  of  par- 
agraphs 2  and  3  of  the  bill  is  insufficient  to  raise  an  issue, 
and  that  the  facts  therein  averred  should  be  considered 
as  admitted.  We  do  not  understand  that  the  charges 
made  in  said  paragraphs  are  prima  facie  within  the 
knowledge  of  lespondents. — Moog  v,  Barroiv,  101  Ala. 
209,  13  South.  665;  >imiUe  v,  tiilet^s  ArZmV,  35  Ala.  88; 
Grady  v.  Rohinson,  28  Ala.  289.  If  Georgia  avenue  was 
opened  as  a  street  60  feet  wide  and  used  by  the  public 
it  was  as  easy  for  complainant  to  prove  the  fact  as  it  w^as 
for  the  respondents  to  negative  the  charge,  and  a  general 
denial  was  sufficient  to  require  proof  of  the  averment. 

The  decree  of  the  chancellor  is  affirmed. 

Tyson,  Sucpson,  and  Denson^  JJ.,  concur. 
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Howison  V.  Bartlett,  et  at. 

Bill  for  Specific  Performance  of  Contract. 
.  (Decided  April  28,  190f>.    40  So.  Rep.  557.) 

1.  Vendor  and  Purchaser;  Contract;   Description   of   Land;   Parol 

Evidence. — Where  the  contract  for  the  sale  of  timber  and  lands 
described  it  as  the  Vvirgin  growth,  long  leaf,  yellow  pine  tim- 
ber hind  and  rights  owned  by  party  of  first  part,"  in  a  given 
township  and  range,  etc..  edge  of  C.  River,  such  description  is 
sufficient  upon  which  to  admit  parol  testimony  of  the  definite 
location  of  the  timber  and  lands  so  described. 

2.  Specific  Performance;  Description;  Sufficiency. — Where  the   de- 

scription is  such  as  to  be  capable  of  identification  of  the  sub- 
ject matter  of  the  contract  by  parol  testimony,  such  contract 
will  be  specifically  enforced. 

3.  Same;  Complete  Contract;  Defenses. — The  .option  for  sale  of  tim- 

ber and  lands  contained  the  provision  that,  upon  its  ripening 
into  a  sale,  the  sale  should  be  consiunmated  on  the  same  terms 
as  those  contained  in  a  contract  of  sale  of  certain  other  lands, 
si)eciflcally  referred  to  in  the  option.  The  said  contract  of 
sale  provided  a  specific  price  per  acre ;  that  a  survey  should 
b6  made  by  a  competent  surveyor  to  be  mutually  agreed  upon 
by  both  parties  to  the  contract  and  the  lands  mapped  and 
platted  and  the  line  sufficiently  marked  so  as  to  distinguish  the 
outside  boundaries  of  the  land.  Held,  that  the  provision  of 
the  contract  that  a  Purveyor  be  mutually  agreed  upon  by  the 
parties  po  that  the  landfi  might  be  surveyed  and  mapped  and 
platted  was  not  i^n  essential  element  of  the  contract,  but  a  mere 
incident,  for  the  purpose  of  identifying  the  subject  matter  and 
determining  the  amount  due  under  the  contract;  and  a  failure 
on  the  part  of  tlie  parties  to  the  contract  to  mutually  agree 
upon  a  surveyor  to  do  this  work  will  not  defeat  a  specific  per- 
fonuance  of  the  contract. 

Appeal  from  Bibb  (^hancery  Court. 

Heard  before  Hon.  Thomas  H.  Smith. 

Bill  for  specific  performance  of  contract  filed  by  ap- 
pellees aj^ainst  appellant,  the  facts  of  which  sufficiently 
appear  in  the  opinion  of  the  court. 
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Pbttus,  Jeffries  &  Partridge,  for  appellaDt. — We  in- 
sist first,  that  a  contract,  not  complete  in  anything  essen- 
tial, or  uncertain  in  anything  essential,  if  it  involve  an 
interest  in  land  (other  than  a  lease  for  a  year  or  less)  is 
void  under  the  statutes  of  fraud  on  objection  taken. — 
Alabama  Mineral  Land  Vom-imny  v.  Jackson,  121  Ala. 
172;  South  Ry,  Co.  v.  Wythe,  5  D^ex  M.  &  G.  880; 
Htrect  V.  Ridley,  6  Vez.  sis ;  Milnes  v,  Jerry,  14  Yez.  Jr. 
400;  Cooper  i\  Hood,  26  Bevan  293;  Bromley  v.  Jeffries^ 
2  Vernon  415;  Nelson's  Case,  supra,  96  Ala.  515;  Alba 
V,  Strong,  94  Ala.  163. 

Second,  that  a  contract,  (whether  or  not  subject  to  the 
Htattite  of  frauds)  incomplete  in  any  material  part,  can- 
not be  specifically  performed  l>y  d(H*iee  of  a  court  of 
equity. — 'Authoritien  supra. 

The  courts  of  equity  cannot  make  a  new  contract  for 
the  parties  and  then  decree  a  specific  performance. — Au- 
thorities supra. 

Ellison  &  Thompson,  for  appellee. — The  contract  in 
question  falls  within  the  clai^JS  in  which  the  mode  for  as- 
certaining the  price  mention<Ml,  but  from  the  language 
of  the  stipulation  it  is  regarded  as  a  non  essential,  and 
is  something  by  way  of  suggestion  so  that  the  agreement 
is  reallv  to  sell  for  a  fair  price. — Jackson  v.  Jackson,  1st 
8.  &G.'l84;  Gregory  r.  MUjhilU  17  Ves.  Jr.  328;  Smith 
r.  Peters,  20  Eq.  Cases  511 ;  Coles  v.  Perk,  96  Ind.  331; 
Pomeroy  on  Spe(*ific  Performances,  p.  213.  General  de- 
scriptions of  land  does  not  render  the  deed  indefinite. — 
Bass  V.  Gilliland,  5  Ala.  765;  Chnmhers  v,  Ringstaff,  69 
Ala,  140;  DeJarnette  r.  McDaniel,  93  Ala.  215.  Such  in- 
definiteness  may  lie  cure<l  by  parol  evidence. — Webb  v, 
Eleyton  Land  Co,,  105  Ala.  478,  and  cases  there  cited. 

DENSON,  J.— This  is  the  seccmd  appeal  by  Allen  P. 
Howison  from  a  decree  of  the  chancery  court  of  Bibb 
county  overruling  a  demurrer  to  a  bill  filed  against  him 
by  Arthur  S.  Bartlett  and  others  to  have  a  contract  for 
the  sale  of  lands  and  timber  rights  specifically  performed. 
The  decree  of  the  chancellor  was  affirmed  on  the  former 
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appeal.  When  the  case  returned  to  the  chancery  court, 
the  complainants  amended  the  bill,  and  the  demurrer  to 
the  bill  as  amended  was  renewed.  Notwithstanding  the 
amendment,  the  questions  presented  by  the  present  rec- 
ord for  determination  by  this  court  are  precisely  those 
that  were  determined  on  the  former  appeal.  So  that,  un- 
less the  court  recedes  from  the  views  held  and  conclu- 
sions announced  on  that  appeal,  an  affirmance  of  the  de- 
cree of  the  chancellor  must  follow. — Hom^on  i\  Bart- 
lett,  141  Ala,  593,  37  South.  590. 

The  contract  of  which  specific  performance  is  sought 
exists  by  virtue  of  an  opti(m  to  purchase  lands  given  by 
respondent  and  an  acceptance  thereof  by  complainants 
Bartlett,  Robertson,  and  Ensign,  whose  property  rights 
thereby  acquired  have  been  assigned  to  the  complainant 
corporation.  The  entire  contract  is  made  an  exhibit  to 
the  bill  and  is  contained  in  three  papers  of  diflfei-ent 
dates.  The  bill  states  that  on  the  SQth  day  of  May,  1901, 
complainants  made  a  contract  to  buy  from  Howison 
other  and  differents  lands,  and  did  afterwards  buy  as 
agreed.  The  contract  here  sued  on,  called  an  "option," 
is  a  part  of  the  first  contract,  and  is  as  follows:  "Said 
first  party,  in  consideration  of  the  premises,  hereby  gives 
to  second  party  an  option  to  purchase  two  other  tracts  of 
timber  land  and  tinvber  rights  or  either  of  said  parcels; 
one  known  as  the  Active  Tract,'  consisting  of  about 
three  thousand  acres,  more  or  less,  in  the  vicinity  of  Ac- 
tive, Bibb  c(mnty,  Alabama,  and  the  other  known  as  the 
Trio  Tract,"  consisting  of  about  five  thousand  acres,  sit- 
uated near  Trio,  in  said  county  and  state,  and  constitut 
ing  all  the  virgin  growth,  long  leaf,  yellow  pine  timber 
lands  and  rights  owned  by  the  first  party  in  T.  22,  R.  11 
— 10 — 9  east  Cahaba  river,  at  the  price  of  six  dollars  per 
acre,  and  said  option  to  Ix^  exercised  within  ninety  days 
from  date.  If  the  option  is  accepted,  then  purchase  to 
be  consummated  on  the  same  terms  and  conditions  as 
herein  above  menticmed,  except  as  to  price  per  acre.  This 
option  relates  only  to  virgin  growth,  long  leaf,  yellow^ 
pine  timber  lands  and  timber  rights  which  have  not  been 
cut  over  or  denuded."    The  terms  and  conditions  (except 
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that  we  substitute  $6  per  acre  for  5.55  per  acre)  are  as 
follows :  "Second  partitas  hereby  agree  to  and  do  pur- 
chase said  lands  and  timl)er  rights  and  agree  to  pay  there- 
for as  follows :  Six  dollars  per  acre,  which  said  sum  said 
sec^ond  parties  are  to  pay  as  follows :  Fifteen  thousand 
dollar's  ($15,000.00)  cash  on  execution  of  this  agi element, 
balance  within  thirty  days  after  completion  and  delivery 
of  surveys  and  abstracts  of  title  as  hereinafter  provided. 
Said  first  party  agrees  to  fuinish  at  his  own  expense  said 
second  paities  full  al)«tracts  of  title  to  all  said  real  es- 
tate and  timber  rights,  showing  good,  marketable  title 
thereto.  Said  premises  to  be  at  once  surveyed  by  some 
c(mipetent  surveyor  to-  be  mutually  agreed  on  by  the  par- 
ties hereto,  and  said  r(*al  estate  and  timber  right  mapped 
and  plotted  and  the  lines  and  corners  sufficiently  marked 
to  designate  the  outside  lK)undaries  of  said  land,  and  the 
number  of  acres  of  land  and  the  timber  rights,  computed, 
and  the  expense  thereof  shall  be  borne  by  the  parties 
hereto  equally.''  On  July  18,  1901,  the  respondent  exe- 
cuted a  written  agreement  in  these  words:  "For  value 
received  I  hereby  extend  the  written  option  on  the  Active 
and  Trio  properties  for  the  pericnl  of  sixtv  days  from 
August  30,  1901."  On  October  25,  1901,  respondent,  to- 
gether with  complainants  Bartlett,  RolK^rtson,  and  En- 
sign, signed  a  writing  as  follows:  "Option  as  to  Active 
and  Trio  tra(*ts  accepted  October  25th,  1901.  Abstracts 
of  title  and  survey  and  map  to  he  furnished  \>  ithin  thirty 
days  from  date,  and  deeds  to  Ik»  delivered  and  purchase 
price  paid  within  ten  days  thereafter.-' 

As  was  stated  in  the  opinion  on  the  former  appeal : 
"To  defeat  the  bill  the  respcmdent  urges  only  those 
grounds  of  the  demurrer  which  are  interposed  upon  the 
assumption  that  the  contract  is  incomplete  for  want  of 
survey  by  a  surveyor  agrec^l  on  t^y  the  parties,  and  that 
the  contract  is  fatally  uncertain  as  to  the  property  in- 
tended to  be  transferred."  It  is  an  elementary  principle 
in  equity  jurisprudence  that  sj)ecific  performance  will 
not  be  decrcH^d  of  an  agreement  for  sale,  unless  the  prop- 
erty to  be  convey(Hl  is  fixed  with  certainty  as  to  the  lo- 
cality and  description   of  the   land.    This   principle  is 
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equally  applicable  with  respect  of  the  price  to  be  paid. — 
Waterman  on  Specific  Performance  of  Contracts,  §§  154, 
147;  Cox  i\  Cox,  59  Ala.  592.  The  reason  for  this  prin- 
ciple is  obvious,  and  was  stated  by  Judge  Story  in  this 
language:  "For  a  court  of  equity  ought  not  to  act  upon 
conjecture;  and  one  of  the  most  important  objects  of  the 
statute  of  frauds  was  to  prevent  the  introduction  of 
loose  and  indeterminable  proofs  of  what  ought  to  be  es- 
tablished by  solemn,  written  contracts." — 1  Story's  Eq. 
§  764.  While  the  foregoing  is  true,  yet  it  is  equally  true 
that  it  is  not  indispensable  that  the  land  should  be  so  ac- 
curately describe<l  as  to  leave  no  doubt  as  to  what  is 
meant ;  evidence  dehors  the  contract  l)eing  admissible  to 
explain  ambiguoirs  terms,  under  the  maxim,  "That  is 
certain  which  may  be  made  certain."  This  principle  was 
recognized  in  the  opinion  of  the  court  on  the  former  ap- 
peal in  this  case  in  this  langirage:  "Neither  the  stat- 
ute of  frauds  nor  any  principle  governing  specific  per- 
formance requires  such  definite  desciiption  of  the  land  as 
to  preclude  the  necessity  for  a  resort  to  extrinsic  evidence, 
such  as  will  render  the  given  description  certain." — Wa- 
terman on  SpcH-ific  Performance,  §  144;  Bass  r.  Gilli- 
land's  Heirs,  5  Ala.  761 ;  Mci/er  v.  .]fitchen,  75  Ala.  475; 
Angel  t\  tiimpsori,  85  Ala.  53,  3  South.  758 ;.Dnggers  i\ 
CasHwdy,  71  Ala.  529;  Hmrison  r.  Bmi^lett,  141  Ala.  593, 
37  South.  590;  Homan  i\  Steimrt,  103  Ala.  644,  16 
South.  35.  T^'nder  the  d(X*trine  last  asserted  there  can  be 
no  doubt  that,  while  the  contract  does  not  indicate  with 
certainty,  the  quantity  or  precise  location  of  what  is 
therein  descriln^d  as  the  "virgin  growth,  long  leaf,  yellow 
pine  timl)er  lauds  and  timl>er  rights  which  have  not  been 
cut  over  or  denuded,"  owned  by  the  defendant  in  the  giv- 
en territory,  yet  it  may  be,  and  according  to  the  aver- 
ments of  the  bill  it  is,  true  that  the  d(*scription  given  in 
the  contract  is  sufficient  to  admit  parol  proof  to  identify 
the  lands  and  this  ccmld  l>e  done  ])y  surv^py. 

But  the  clause  with  resjiect  to  the  survey  marks  the 
point  of  cleavage  between  the  parties.  It  is  the  point  of 
diflficutly  in  the  case.  On  the  former  appeal  this  clause 
was  disposed  of  by  the  court  in  the  following  language : 
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"By  our  eonstniction  of  the  stipulation  of  a  survey  of  the 
land,  it  was  not  intended  to  make  the  selection  of  a  sur- 
veyor, or  the  act  of  surveyinj^:,  essential  to  the  comple- 
tion of  the  sale.  Such  survey  was  provided  for  only  as 
an  incident  of  the  sale  and  for  the  purpose  of  measuring 
and  marking:  out  the  property  constituting  the  subject- 
matter  of  the  contract.''  The  argument  of  counsel  for  ap- 
pellant in  opp(>sition  to  this  view  is  based  upon  that  line 
of  cases  in  which  it  has  been  held  that  where  the  price  of 
property,  the  subject  of  the  sale  contract,  is  to  be  fixed  by 
arbitrators  selected  by  the  parties,  the  contract  is  in- 
complete and  incapable  of  specific  iM*rformahce  until  the 
price  is  fixed  in  the  mode  provided.  Of  the  cases  refer- 
red to,  that  of  MilncH  w  Grry,  14  Ves.  Jr.  399,  is  regard- 
ed as  the  leading  one.  The  substance  of  the  agreement 
there  was  that  an  estate  might  be  purchased  at  a  price 
to  be  fixe<l  by  two  arbitrators  selected  by  the  parties,  and 
if  the  arbitrators  could  not  agree  they  should  select  a 
third  person,  whose  determination  therein  should  be 
final.  The  arbitrators  could  not  agrc^^  on  the  price,  nor 
were  they  able  to  agree  on  a  third  person  who  should 
make  a  final  determination.  The  plaintilT  in  the  case 
filed  a  bill  to  have  the  agreement  carried  into  executions, 
praying  that  a  proper  person  or  persons  might  be  ap- 
pointed by  th(»  court  to  make  valuati(m  of  the  property, 
or  that  the  valuation  should  l>e  ascertained  in  such  man- 
ner as  the  court  should  direct.  The  defendant  relied  up- 
on the  incom])lete  state  of  the  agreement.  Sir  William 
Grant,  speaking  for  the  High  Court  of  Chancery,  there 
held  that,  the  price  l)eing  of  the  essence  of  a  contract  of 
sale  and  the  parties  having  agree<l  upon  a  particular 
mode  of  ascertaining  the  price,  for  the  court  to  declare 
that  one  should  take  and  the  other  should  give  a  price 
fixed  in  any  other  manner  w<mld  not  execute*  the  agree- 
ment of  the  parties,  but  wcmld  be  making  an  agreement 
for  them,  and  execution  of  the  contract  was  denie<l. 

The  same  doctrine  has  been  followed  in  this  countrv. 
—Norflert  r.  f^oufhali:  ^lnii>.  180;  Woodruff  r.  Wood- 
ruff,  44  N.  J.  Eq.  349,  Ifi  Atl.  4,  1  L.  R.  A.  380.  "This 
case  has  been  approvcMl  and  its  doctrine  followcnl  in  many 
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subsequent  ones,  nor  has  it  ever  been  repudiated ;  but  the 
court  in  the  most  recent  Eujjlish  decisions  has  declared 
that  its  doctrine  should  not  be  extendcMi,  but  should  be 
restricted  in  Its  application  to  the  exact  facts." — Mr. 
Pomeroy  says  there  is  a  second  class  of  contracts,  "which 
embraces  those  in  which  a  mode  for  ascertaining  the 
price  is  mentioned,  but  from  the  language  of  the  stipu- 
lation it  is  regarded  as  nonessential,  and  as  something  by 
way  of  suggestion,  so  that  the  agreement  itself  is  virtu- 
ally one  to  sell  for  a  fair  price.  The  tendency  of  the  later 
English  decisions  is  to  consider  these  stipulations  for  a 
determination  of  the  price  by  third  persons  rather  as 
matter  of  form  than  of  substance,  and  to  construe  them 
in  such  manner  that  they  In^come  incidental  to  the  main 
object  of  the  agreement.  The  court  will  always  look  at 
the  substance  of  the  agreement,  and  disregard  the  mere 
forms  which  have  been  provided  for  effecting  it,  and 
which  cannot  he  made  operative.'" — Pomeroy  on  Con- 
tracts, §§  150,  151.  "The^  result  is  that,  while'the  case  of 
Milries  r.  Oen;  and  tlie  class  of  cases  to  which  it  belongs 
has  not  been  repudiated,  it  is  carefully  restricted  to  the 
kind  of  contracts  already  mentione<l.  The  court  will 
treat  the  contract  as  falling  within  the  second  class,  un- 
less it  would  thereby  do  violence  to  the  language  and 
thwart  the  intent  of  the  parties." — Pomeroy  on  Con- 
tracts, supra ;  GrmvcNar  r.  Fliftt,  20  R.  I.  21,  37  Atl.  304; 
Totcn  of  Bristol  v.  Bristol  &  \V,  Waterworks,  19  R.  I. 
413,  34  Atl.  359,  32  L.  R.  A.  740. 

The  sense  of  these  cases  is  that,  where  the  contract 
specifies  a  mode  of  ascertaining  the  price  which  is  essen- 
tial, the  contract  is  ccmditional  until  the  ascertainment, 
and  is  absolute  only  when  the  price  has  been  determined. 
If  there  be  default  in  this  respect  the  contract  remains 
imperfect,  and  incapable  of  being  enforced. — Fry  on  Spe- 
cific Per.  163.  In  this  case  the  contract  fixes  the  price  to 
be  paid  for  the  lands  and  timlier  rights  at  six  dollars  per 
acre.  So  it  cannot  be  reasonably  said  that  the  price  is 
left  open.  The  most  that  can  be  claimed  by  appellant 
with  respect  to  this  featirre  of  tlie  c(mtract  is  that  the  to- 
tal sum  to  be  paid  is  dependent  upon  the  number  of  acres. 
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We  have  seen  that  the  property  is  so  described  that  it 
may  be  definitely  located  by  parol  proof,  and  that  this 
character  of  proof  is  admissible.  The  only  oflBce  left, 
then,  to  the  surveyor  to  perform,  would  be  to  run  out  the 
lands  and  ascertain  the  number  of  acres.  So  with  the 
price  per  acre  given  ,and  the  property  capable  of  being 
definitely  located,  we  cannot,  after  construing  the  con- 
tract as  a  whole,  think  that  it  was  the  intention  of  the 
parties  that  the  selection  of  a  surveyor  should  be  an  es- 
senial  to  its  completion. 

We  have  not  overlooked  the  case  of  Alabama  Mineral 
Land  Co.  v.  Ja<*ks(yn,  121  Ala.  172,  25  South.  709,  77  Am. 
St.  Rep.  46,  HO  strongly  relied  on  by  the  appellant.  We 
are  of  the  opinion  that  the  facts  of  the  case  at  bar  dis- 
tinguish it  from  that  ca*se.  The  conclusion  is  that  we 
will  adhere  to  the  decision  made  in  the  case  on  the  form- 
er appeal,  and  the  decree  of  the  chancellor  must  be  af- 
firmed. 

Affirmed. 

Weakley,  C.  J.,  and  Haralson  and  DowoelL;,  JJ., 
concur. 


Anderson,  et  al  v.  Buckley,  et  al. 

Bill  by  Minorit}/   Stockholders   for  an    Acconntinfj  to 
Remove  the  Trustees,  and  for  a  Receirer, 

(Decided  May  31st,  1900.    41  So.  Rep.  748.) 

L  Insurance;  Dissolution  of  Company;  Assets. — ITnder  a  resolution 
passed  by  the  directors  of  a  fire  insurance  company,  among 
whom  were  complainant  minority  stockholders,  certain  stock- 
holders of  thte  company  gave  demand  notes  equalling  in  amount 
their  stock  in  the  cori)oration ;  the  resolution  provided  that 
upon  a  dissolution  of  the  corporation  or  upon  the  winding  up 
of  its  affairs,  such  of  the  stockholders  as  did  not  make  contri- 
bution in  the  shape  of  such  notes,  should  not  be  entitled  to  par- 
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ticipate  in  any  fund  to  ]oe  derived  therefrom.  Such  contribu- 
tions were  intended  for  the  benefit  only  of  the  creditors  of  the 
company.  The  corporation  was  dissolved,  and  all  of  its  debts 
and  demands  paid.  Held,  that  though  the  notes  were  supported 
by  a  consideration,  in  that  they  were  given  to  raise  the  capital 
stock  of  the  company  to  a  sum  where  it  could  continue  busi- 
ness without  forfeiting  its  charter,  the  non-contributing  stock- 
holders were  not  authorized  to  seek  a  collection  of  the  notes  and 
participate  in  the  distribution  of  the  proceeds  of  the  same.' 
2.  Estoppel;  Representation. — ^A  statement  was  filed  by  the  insur- 
ance corporation  under  §  1109,  Code  1896,  showing  the  corjwr- 
ate  assets,  etc.,  the  notes  were  put  in  as  part  of  the  assets-  of 
the  cori>oratiou,  and  by  the  statement  a  continuation  of  the 
company's  franchise  was  secured.  Held,  this  fact  did  not  estop 
the  shareholders,  who  had  executed  the  notes,  from  denying 
that  they  were  unconditional  obligations. 

Appeal  from  Moiitj^omery  Citj-  Court. 

Heard  Ix^fore  Hon.  A.  D.  Sayrb. 

This  was  a  bill  filed  by  appellant  and  others,  minority 
stockholders,  against  the  appellee  and  others,  as  board  of 
directors,  alle^^ing  the  incorporation  of  the  Capital  City 
Fire  Assurance  Company,  the  expiration  of  its  charter 
by  limitation,  its  dissolution,  and  the  windings  up  of  its 
affairs  by  its  board  of  control.  It  charges  that  valuable 
assets  in  the  shape  of  notes  of  various  parties,  among 
them  a  number  of  trustees  of  the  corporation,  and  other 
valuable  assets,  have  passed  into  the  hands  of  these  trus- 
tees, and  that  the  outstanding  debts  and  liabilities  of  the 
corporation  amount  to  not  more  than  f40,000.  The  bill 
also  alleges  that  the  trustees  or  board  of  control  are  mak- 
ing no  effort  to  collect  the  notes,  but  are  permitting  the 
same  to  become  barred  by  the  statute  of  limitations.  The 
prayer  is  for  an  acccmnting  by  the  defendants  named  res- 
pectively herein,  that  they  be  removed  from  l)eing  trus- 
tees of  the  corporation,  and  that  some  proper  person  be 
appointed,  as  a  receiver  to  take  charge  of  and  collect  the 
assets. 

GrxTER  &  GrxTEB.  for  appellant. — There  is  but  a  sin- 
gle question  in  this  case,  and  that  is,  whether  or  not  cer- 
tain notes  referred  to  are  assets  of  the  corporation.    The 
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notes  were  {j^iven  to  enable  the  company  to  show  that  its 
capital  stock,  |100,000,  was  intact,  and  thus,  to  enable  it 
to  continue  business  and  avoid  a  dissolution. — §  1109, 
code  1896.  This  was  ample  consideration  for  the  notes.  He 
who  commits  a  fraud  cannot  claim  any  right  based  on 
such  fraud. — Pitcxiini  r.  Of/burn,  2  Vesy.  375;  Dial  v. 
Hair,  18  Ala.  798.  While  the  directors  had  the  right  to 
make  the  donation  for  the  purpose  it  was  made  they  could 
attach  no  condition  thereto. — 2  Thompson  on  (^orp.  § 
1308-9;  Boyd  d.  P,  li.  K,  K,  To.,  90  Pa.  St.  169;  10  Cyc. 
413.  The  following  cases  are  in  point:  WUli^inis  v. 
Pof/e,  24  Beav.  654;  Clement  i\  Bows,  1  Drew.  684. 

Horace  Stringfkllow,  for  appellei*. — The  contribu- 
tions evidenced  by  the  notes  were  intended  only  for  the 
benefit  of  the  creditors  of  the  company,  and  the  debt^ 
were  all  i>aid,  and  under  the  resolution  under  which  the* 
notes  were  executed,  if  paid,  they  ccmld  not  enure  to  the 
l)enefit  of  complainant.— ro//ifv  V.  I)ich\  111  Ala.  263. 

HARALSON,  J. — There  is  but  a  single  questicm  pre- 
senttHi  on  this  appeal,  viz. :  Whether  ceilain  notes  exe- 
cuted by  the  respondents  to  Commercial  Fire  Insurance 
Company,  should  be  treated  as  general  assets  ot  the  cor- 
poration after  dissoluti(m  and  collected  for  distribution 
among  the  stockholders.  The  facts  necessary  for  a  fair 
consideration  of  the  question  are  these :  The  notes  were 
executed  solely  in  pur.suance  of  a  resolution  of  the  direc- 
tors of  the  company  at  a  meeting  when  respondents  and 
complainant  Anderson,  all  of  whom  were  directors,  were 
present.  This  resolirtion  directed  the  vice-president  to 
call  upon  the  several  shareholders  to  contribute  to  the 
capital  stock  of  the  c<mii)any  in  proportion  to  their  sev- 
eral holdings,  "and  to  accept  for  such  contributions  the 
demand  note  of  the  contributors  but  upon  a  dissolution 
of  the  corporaticm  or  the  winding  up  of  its  affairs  such 
stockholders  as  shall  not  make  such  contrilmtions  shall 
not  be  entitled  to  participate  in  any  fund  to  l)e  derived 
therefrom.  Such  contribution  being  intended  for  the  ben- 
efit only  of  the  creditors  of  the  company."     Complain- 

27. 
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ants  were  non-contributinj?  stockholders.  Soon  after 
the  notes  were  }»:iven,  the  secretary  and  manager  of  the 
company,  prepared  the  statement  required  by  section 
1109  of' the  code  of  1896  to  be  filed  in  the  office  of  the 
state  auditor.  This  statement  submitted  to  and  approved 
by  the  directors,  included  these  notes  as  part  of  the  as- 
sets of  the  company  and  were  filed  with  the  auditor.  Un- 
less the  notes  had  been  so  used  as  assets  of  the  company 
the  condition  of  the  company  w^as  such  as  it  was  regard- 
ed by  the  directors  as  subjecting  the  company  to  have  its 
authority  to  continue  business  revoked  by  order  of  the 
auditor  under  authority  of  section  1203  of  the  code  of 
1886.  The  notes  were  wholly  without  consideration  ex- 
cept as  shown,  were  given  for  the  accommodation  of  the 
company,  to  be  used  only  as  needed  in  payment  of  the 
company's  debts,  and  none  of  the  makers  received  any- 
thing for  the  notes.  The  debts  of  the  company  have  all 
been  paid  and  there  is  no  need  for  the  collection  of  the 
notes  for  the  purposes  expressed  in  the  resolution  under 
which  they  were  given.  It  is  now*  contended  that  the 
notes  should  be  collecte<l  as  other  assets  and  distributed 
among  the  stockholders  generally. 

When  the  case  was  here  on  a  former  appeal  we  held 
that  "these  notes  are  ateolutely  without  consideration  as 
to  these  complainants,  who  are  not  creditors,  but  merely 
shareholders  of  the  corporation,  and  not  contributing 
shareholders  under  said  resolution." — Amlersoon  i\ 
Buckley,  126  Ala.  623,,  28  South.  729. 

It  is  insisted  under  the  facts  as  now  presented  a  con- 
sideration is  shown,  that  the  notes  were  given  to  raise 
the  capital  stock  of  the  company  to  a  sum  where  it  could 
continue  business  without  forfeiting  its  charter;  that  a 
statement  was  filed  including  these  notes  as  assets  and 
on  the  faith  of  such  statement  it  was  permitted  to  con- 
tinue business,  and  the  stockholders  suffered  by  tlie  risk 
of  losses  by  a  continuance  in  business.  These  risks  is 
said  to  be  a  sufficient  consideration  for  the  notes.  If  we 
concede  for  argument  that  such  would  l)e  true  that  there 
was  such  consideration  moving  from  the  stockholders  of 
the  corporation  as  would  render  the  contract  binding, 
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it  would  become  binding  only  according  to  its  terms.  The 
resolution  under  which  the  notes  were  given  was  a  part 
of  the  contract..  The  provisions  that  the  fund  should  be 
for  the  benefit  of  creditors  only,  that  n(m-contributing 
shareholders  should  not  participate  therein,  was  as  much 
a  part  of  the  contract  as  if  written  in  the  face  of  the  notes 
themselves.  A  consideration  for  a  contract  renders  the 
contract  binding  if  not  otherwise  illegal,  but  certainly  a 
consideration  cannot  warrant  the  making  of  a  different 
contract  from  that  which  the  parties  made  themselves. 
We  think  the  question  of  consideration  vel  non  can  work 
no  advantage  to  complainants;  it  cannot  change  the  term 
of  the  contract ;  it  cannot  make  the  notes  inure  to  the 
benefit  of  those  expressly  excluded  from  their  benefits. 

We  pass  to  a  consideration  of  the  question  of  estoppel. 
It  is  insisted  that  having  reported  these  notes  as  part  of 
the  assets  of  the  corporation  in  the  statement  required 
by  law  to  be  furnished  the  auditor  and  thereby  secured  a 
continuation  of  its  franchise,  the  respondents  are  estop- 
ped to  deny  that  the  notes  were  unconditional  obliga- 
tions, that  to  set  up  that  the  notes  were  not  absolutely 
bona  fide  assets  for  all  purposes  would  be  to  perpetrate 
a  fraud  on  the  law,  so  to  speak. 

It  is  first  to  be  noted  that  the  filing  of  the  statement 
under  section  1109  of  the  (Vnle  of  1896,  is  reciuired  of 
corporations  as  such.  It  is  the  act  of  the  corporate 
body.  In  making  the  statement  the  officers  represented 
all  the  shareholders,  including  these  complainants  as 
well  as  those  making  the  notes.  If  a  fraud  is  perpetrat- 
ed on  the  state  by  the  make  up  of  the  statement,  the 
shareholders,  who  reap  the  l)enefits  of  such  alleged 
fraud,  are  not  in  a  position  to  complain.  It  appears 
that  the  complainant,  Anderson,  had  full  knowledge  of 
all  the  circumstances  atending  the  giving  of  the  notes 
as  well  as  the  purpose  thereof,  and  also  of  the  making 
out  of  the  statement  now  ccmiplained  of.  While  he 
says  he  did  not  favor  the  movement  it  doe.s  not  appear 
that  even  a  prote^st  was  made  by  him  as  to  th^  propriety 
of  the  statement  furnished  the  Auditor.  If,  as  now  con- 
tended,  by  the  complainant,  Anderson,  tlie  statement 
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to  the  Auditor  was  fraudulent  and  he  did  not  approve 
of  it,  and  was  unAvilling  to  assume  the  risk  of  injury  to 
him  as  a  shareholder  by  a  continuance  of  the  business, 
then  he  could  have  sought  redress  in  the  corporation, 
and  failing  there,  other  remedies  were  open  to  prevent 
the  consummation  of  the  illegal  plan. 

Again,  the  requirements  of  the  law  that  insurance 
companies  shall  have  a  designated  paid-up  capital,  and 
shall  make  statements  to  the  Auditor  of  the  assets  and 
condition  of  the  business,  are  manifestly  for  the  bene- 
fit of  the  public  who  may  have  dealings  with  such  com- 
panies. We  would  not  say  such  statement  is  for  the  ben- 
efit alone  of  policy  holders,  or  creditors  of  the  company. 
Persons  led  to  deal  in  the  sto<*k  or  bonds  of  such  compa- 
ny on  the  faith  of  such  statement,  might  be  authorized 
to  insist  that  those  in  the  corporation  responsible  for 
the  statement  should  make  it  good.  But  certainly  such 
statement  is  not  made  for  the  information  of  the  direc- 
tors and  shareholders  of  the  corporation  who  own  and 
control  its  property  and  affairs  at  the  time  it  is  made. 
These  have  other  and  direct  sources  of  information,  and 
as  l)efore  pointed  out,  are  responsible  to  the  public  for 
the  statement  itself.  It  is  an  elementary  principle  of 
estopel  that  the  person  who  sets  it  up  must  have  relied 
upon  the  truth  of  the  statement ;  must  have  had  the  right 
to  rely  upon  it,  and  must  have  altered  his  position  for 
th^  woise,  if  the  party  estopped  should  gainsay  the 
truth  of  the  statement.  If,  as  claimed,  the  report  to 
the  Auditor  was  misleading  and  fraudulent,  these  com- 
plainants have  in  no  way  been  misled  by  it;  they  have 
not  been  induced  thereby  to  alter  their  position  for  the 
worse.  Estoppels  are  for  protection,  not  for  gain.  It 
is  not  shown  that  complainants  have  suffered  any  injury 
by  the  matters  complained  of.  It  is  not  questioned 
that  if  the  rights  of  creditors  were  involved  the  makers 
of  the  notes  would  be  bound  to  respond.  In  fact,  it  ap- 
pears that  the. whole  movement  was  for  the  purpose  of 
protecting,  rather  than  injuring  creditors,  and  incident- 
ly  to  i)revent  a  premature  and  forced  dissolution  of  the 
corporation  resulting  in  probable  injury  to  stockholders 
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by  a  hasty  liquidation  of  its  affairs.  The  makers  of  the 
notes  are  not  shown  to  have  had  any  interest  whatever 
personal  to  themselves.  Whatever  l)eneflts  they  derived, 
or  hoped  to  derive,  so  far  as  the  record  discloses  was  in 
comon  with  all  the  shai'eholders,  complainants  included. 
We  cannot  conceive  any  equitable  right  in  complainants 
to  profit  to  the  extent -of  their  pro  rata  of  the  proceeds 
of  these  notes  at  the  expense  of  their  associatt^s. 
The  decree  of  the  chancellor  is  aflftrmed. 

Weakley,  C.  J.,    and  Dowdell   and    Denson,   JJ., 
concur. 


Lea,  et  al  v.  Iron  Belt  Mercantile  Co. 

Bill  by  Judgment  Creditor  of  Insolvent  Corporation  to 
Condemn  an  Unpaid  ^toek  Suhscription. 

(Decided  July  6th,  1906.     42  So.  Rep.  415.) 

L  Corporations;  Stockholders ;  Liability  for  Debts;  Stock  Issued  for 
Insufficient  Consideration. — Where  members  of  a  corporation 
paid  for  the  stocl^  Issued  to  them  by  conveying  land  at  an 
agreed  valuation,  which  was  considerably  over-valued,  a  sub- 
sequent creditor,  who  had  full  knowledge  of  the  fact,  cannot 
compel  a  stockholder,  on  the  Insolvency  of  the  corporation,  to 
pay  the  difference  between  the  value  of  the  land  conveyed  by 
him  and  the  par  value  of  the  stock. 

2.  Same;  Officers  and  Agents;  Knowledge  of  Agents. — Where  the 

agent  of  a  con>oration,  being  the  sole  manager  and  almost  sole 
stockholder  of  the  corporation,  was  personally  interested  in  a 
transaction  with  the  Insolvent  cori>oration,  and  his  transac- 
tions with  the  insolvent  corporati6n  was  for  the  Joint  benefit 
of  himself  and  his  corporation,  his  knowledge  of  the  fact  that 
the  subscriptions  to  the  Insolvent  corporation  stock  were  paid 
in  over-valued  land,  was  imputable  notice  to  his  corporation. 

3.  Same. — The  rule  that  the  knowknlge  of  an  agent  prior  to  the  cre- 

ation of  the  agency  is  not  notice  to  the  principal,  does  not  ap- 
ply where  the  agent  was  the  alter  ego  of  the  principal,  which 
he  represented,  and  had  absolute  dominion  over  its  affairs  and 
was  jointly  interested  with  the  principal  in  the  transaction. 
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Appeal  from  Calhoun  Chancery  Court. 

Heard  before  Hon.  R.  B.  Kelly. 

Bill  by  the  Iron  Belt  Mercantile  Company  against 
Preston  Lea  and  the  Piedmont  Land  &  Improvement 
Company.  Fiom  a  decree  for  plaintiff,  defendants  ap- 
peal. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

J.  J.  WilletTn  for  appellant. — The  decree  pro  con- 
fesso  against  the  Piedmont  Land  &  Improvement  Com- 
pany was  erroneous  in  the  absence  of  proof  of  proper 
service  of  the  summons. — Independent  Publishing  Com- 
jHiny  V,  American  Press  Association,  102  Ala.  475.  The 
receiver  was  and  is  an  indispensable  party  to  this  pro- 
ceeding, as  the  right  to  the  unpaid  subscription  is  in 
him. — Proutt  i\  Hage,  57  Ala.  28;  timngers  v.  Baker,  6(5 
Ala.  292;  Lawson  r,  Ala,  Warehouse  Co.,  73  Ala.  290. 

The  complaining  creditor  became  such  with  the 
knowledge  that  the  corporation  had  received  from  the 
stockholder  in  full  payment  of  his  subscription  for 
stock,  properly  at  an  overvaluation  and  cannot  re- 
quire such  sul>S(Tibers  to  pay  for  its  Ixmefit  the  differ- 
ence l)etween  the  par  value  of  the  stock  and  the  real 
value  of  the  land. — Rickerson  Roller  Vo,  v.  Farrell  Co,, 
75  Fed.  Rep.  55;  Hospes  i\  Northwestern  Car  Co., 
(Minn.)  50  N.  W.  Rep.  1117 J  HaMings  Malting  Co.  v. 
Iron  Range  Co.,  67  N.  W.  Rep.  (Minn)  652;  Clark  v. 
Bearer,  1*39  U.  S.  97;  Bank  of  Fort  Maduon  v.  Aldeti, 
129  U.  S.  372;  A.  W.  Mutual  Life  Ins.  Co.  v.  Cotton  Ex- 
rhanfje  Real  IJst.  Co.,  70  Fed.  Rep.  155;  Niorosi  r.  Cale- 
ra  Land  Co.,  115  Ala.  429;  Carp  v.  Chipleg,  73  Mo.  App. 
22  Am.  Digest  p.  977;  Adamant  Manufq  To,  r.  Wal- 
lace, 48  Pacific  415,  (16  Wash.  614) ;  Phelan  r.  Hacard. 
(5  Dillon)  ViHl.  Cashes  11068;  Bu^h  v.  Robinson,  (Kv.) 
26  kS.  W.  Rep.  178;  Cole  r.  Adams,  1  J.  A.  (Texas)  siO; 
Continental  Trust  Co.  r.  Toledo  R.  R.  Co.,  82  Fed.  Rep. 
643,  (Opinion  by  Judge  Taft)  ;  Bruner  i\  Brotcn,  (Ind.) 
38  N.  E.  Rep.  siS;  Matins  r.  Pridman,  (Texas)  20  S.  W. 
Rep.  1015;  23  Am.  &  Eng.  Encv.  of  Law,  p.  863,  (Note 
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4) ;  Yowng  v,  Erie  Iran  Co.,  65  ]M;ichigan  127;  particular 
attention  is  directed  to  Hos^pes  v.  Car  Co.,  and  Hdstings 
Malting  Co.  v.  Iran  Ra^nge  Co.,  supra. 

The  luiowledge  acquired  by  the  agent  was  the  knowl- 
edge of  the  corporation  in  this  instance,  as  such  agent 
was  the  alter  ego  of  the  corporation. — 2  Pomeroy  Eq. 
Jur.  (3rd  Ed.)  Sees.  670  and  672,  and  authorities  cited 
in  notes  thereto. 

Blackwell  &  Ageb^  and  Cabaniss  &  Bowie,  for  appel- 
lee.— The  bill  is  sustained  by  the  following  authorities. 
— Eleyton  Land  Co.  v.  Birmingham  Warehouse  d  Eleva- 
tor Co.,  92  Ala.  404 ;  Hall  v.  Henderson,  21  So.  Rep.  1020 ; 
Romamr  r.  Dimmick,  22  So.  Rep.  109.  Upon  these  same 
authorities  the  decree  of  the  (^han,cellor  should  be  upheld. 

TYSON,  J.— The  bill  in  this  case  was  filed  by  a  judg- 
ment creditor  of  the  Piedmont  Land  &  Improvement 
Company,  an  insolvent  corporation,  after  execution  with 
a  return  of  "No  property  found,"  seeking  to  condemn  an 
alleged  unpaid  subscription  to  capital  stock  of  said  cor- 
poration made  by  respondent  Lea.  When  this  cause  was 
here  on  former  appeal,  the  equity  of  the  bill  was  sus- 
tained, not  upon  the  theory  that  complainant's  right  to 
condemn  the  unpaid  subscription  was  on  account  of  any 
privity  of  contract  existing  between  it  and  the  sutecrib- 
er  Lea,  or  that  the  statute  under  which  the  debtor  corpo- 
ration was  organized  created  a  liability  which  the  com- 
plainant would  have  the  right  to  enforce,  but  solely  upon 
the  ground  of  fraud,  in  that  the  complainant,  on  the  facts 
averred  "would  l)e  justified  in  presuming  ♦  ♦  ♦  that 
the  law  requiring  the  subsciiption  to  stock  to  be  paid  in 
money  or  in  property  at  its  reasonable  value  had  been 
strictly  complied  with." — Lea  v.  Iron  Belt  Mereaptile 
Co.,  lid  Ala.  271,  24  South.  28.  In  Elyton  Land  Compa^ 
ny  V.  Birminqham  Warehoiute  Comfmny,  92  Ala.  407,  9 
South.  129,  12  L.  R.  A.  307,  25  Am.  St.' Rep.  65,  the  bill 
was  by  a  judgment  creditor,  as  here,  seeking  to  subject 
an  unpaid  subscription,  on  the  ground  that  the  property 
was  knowingly  accepted  by  the  corporation,  in  discharge 
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of  the  subscription  obligation,  at  a  valuation  grossly  in 
excess  of  its  true  value.  The  court,  after  an  exhaustive 
examination  of  the  authorities  and  a  careful  review  of 
the  constitutional  and  statutory  provisions  bearing  upon 
the  subject  of  the  organization  of  corporations,  held  that 
while  the  acceptance  of  the  property  may  bind  the  corpo- 
ration, it  was  not  binding  on  creditors,  without  notice  of 
the  mode  in  which  the  stock  sul>scription  wfts  undertaken 
to  be  paid,  because*  it  was  a  fraud  upon  them,  in  that 
"the  capital  stock  of  a  corporation  constitutes  the  basis 
of  its  credit,  and  persons  dealing  with  the  corporation 
have  a  right  to  assume  that  the  stock  has  been  actually 
paid  in  or  that  it  may  be  reached." 

The  case  now  being  before  us  on  its  merits,  the  first 
question  to  be  deteimined  is  whether  the  allegations  of 
the  bill  charging  fraud  in  the  discharge  of  the  subscrip- 
tion obligation  by  the  conveyance  of  property  at  an  over- 
valuation are  satisfactorily  shown  by  the  evidence.  It 
appears  that  a  number  of  persons,  owning  or  controlling 
a  tract  of  land  costing  them  about  $100,000  organized 
the  Piedmont  Land  &  Improvement  C(;mpany  for  the  pur- 
pose of  selling  the  lands  as  town  lots,  and  subsci  ibed  for 
|l,250,000  of  stock,  paying  the  same,  under  their  contract 
of  subscription,  by  conveyance  of  the  tract  of  land,  com- 
prising some  2,200  acres.  Respondent  Ix^a's  subscription 
was $118,750,  whi<h  was  paid  by  his  pro  rata  share  of  the 
land.  The  capital  stock  of  the  company,  to  the  extent  of 
$250,000,  was  donated  to  the  company,  thus  reducing  the 
price  at  which  the  land  was  valued  to  $1,000,000.  The 
company  was  organized  in  January,  1890,  took  possession 
of  the  property,  and  sold  in  a  few  weeks  about  200  acres 
of  this  land  for  alnmt  $350,000,  and  the  same  land  shortly 
afterwards  was  worth  in  the  market  and  sold  for  as  much 
as  $100,000.  These  events  occurred  during  the  excite- 
ment of  the  speculative  pericKl,  in  full  force  at  tlie  time 
of  the  organization  of  the  company  and  for  some  time  af- 
terwards. When  the  collapse  came,  it  was  realized  that 
values  were  based  tm  illusions,  and  this  company,  with 
many  othVrs,  l)ei*ame  insolvent.  The  fact  that  this  was 
not  an  isolated  case  of  adventure,  but  an  example  of  the 
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general  excitement  of  the  country  at  that  time,  and  that 
the  expectations  of  the  organizers  of  this  company  seemed 
on  the  point  of  full  realization,  go  very  far  to  show  that 
its  organization  was  in  entire  good  faith  and  without 
the  least  purpose  to  defraud.  And  so  we  must  take  it 
that  the  original  subscribers  for  stock  intended  merely 
to  take  advantage  of  the  opportunity  and  sell  through  the 
instrumentality  of  the  corporation  their  body  of  land. 
Still  we  cannot  resist  the  conclusion,  and  so  hold,  that 
the  land  conveyed  was  not  at  that  time  of  the  money  value 
at  which  it  was  tnstimated,  and  that  the  corporators  must 
have  known  that  fact,  however  much  they  may  have  be- 
lieved it  would  advance  in  the  future. 

Having  reached  this  conclusion,  we  shall  now  consider 
the  defenses.  The  respondent  Lea,  in  his  answer,  after 
denying  the  overvaluation  of  the  land  conveyed  to  the 
company  in  payment  of  his  stock  subscription,  asserts 
that  the  complainant  had  notice  that  his  stock  subscrip- 
tion had  been  discharged  to  the  corporation  in  the  man- 
ner shown  to  have  been  done,  and  it  is  insisted  that  to 
compel  a  subscriber  to  pay  otherwise  than  as  he  agreed 
to  pay  for  his  stock  to  a  party  who  knew,  before  extend- 
ing credit,  how  the  subscription  had  been  discharged, 
would  be  an  injustice.  The  question  presented  for  our 
determination,  in  view  of  the  fact  that  there  was  an  over- 
valuation, is  whether  the  fact  of  knowledge  bv  complain- 
ant of  the  over-valuation,  if  true,  is  a  good  defense,  and 
whether  this  defense  is  supported  by  the  evidence.  The 
complainant  was  organized  in  1891,  and  made  the  loan, 
the  basis  of  the  judgment  sought  to  be  enforced,  in  1894 
or  1895.  It  therefore  became  a  creditor  of  the*  debtor 
corporation  after  that  corporation  had  accepted  the 
lands  in  discharge  of  the  sul)scription  obligations  at  the 
overvaluation  complaiueil  of.  It  cannot  be  doubted  that 
if  complainant  had  notice  of  the  actual  state  of  affairs, 
being  a  subsequent  creditor,  it  cannot  disturb  the  ar- 
rangement between  the  company  and  its  sto<»kholders. 
It  is  impossible,  with  notice  of  the  character  and  value 
of  the  land,  for  complainant  to  have  acted  on  and  trusted 
appearances,  rather  than  the  true  condition  of  affairs^ 
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and,  therefore,  to  have  been  deceived.  This  seems  to  be 
the  univer.sal  doctrine  of  the  courts.  This  principle,  as 
well  as  the  one  upon  which  the  etiuity  of  the  bill  must 
rest,  aie  ably  discussed  by  llessrs.  Clark  &  Marshall  in 
their  work  on  Private  (Corporations,  at  page  2327.  These 
authors,  after  showing  that  assets  of  a  corporation  are 
not  a  trust  fund  for  creditors  in  any  proper  sense,  say : 
"It  has  l)een  repeatedly  held,  in  the  absence  of  special 
statutory  provisions,  that  where  a  corporation  issues 
stocic  as  bonus,  or  for  less  than  its  par  value  in  cash, 
or  for  property  taken  for  an  overvaluation,  the  transac- 
tion cannot  be  assailed,  and  full  payment  by  the  stock- 
holders required,  by  or  for  the  benefit  of  persons  who  be- 
came creditors  before  the  stock  was  so  issued  or  who  par- 
ticipated in  the  transaction,  or  who  afterwards  dealt 
with  the  corporation  and  became  creditors  with  knowl- 
edge, for  in  neither  of  these  cases  is  there  any  fraud  as 
against  them."  "It  is  difficult,  if  not  impossible,"  said 
the  Minnesota  Supreme  Court,  "to  explain  or  reconcile 
these  cases  upon  the  trust-fund  doctrine,  or,  in  the  light 
of  them,  to  predicate  the  liability  of  the  stockholder  upon 
that  doctrine.  But  by  putting  it  upon  the  ground  of 
fraud,  and  applying  the  old  and  familial'  rules  of  law  on 
that  subject  to  the  peculiar  nature  of  a  corporation  and 
the  relation  which  the  stockholders  bear  to  it  and  to  the 
public,  we  have  at  once  rational  and  logical  ground  on 
which  to  stand.  The  capital  of  a  corporation  is  the  basis 
of  its  crwlit.  It  is  a  substitute  for  the  individual  liabil- 
ity of  those  who  own  its  stock.  People  deal  with  it  and 
give  it  credit  on  the  faith  of  it.  They  have  the  right  to 
assume  that  it  has  paid-in  capital  to  the  amount  which  it 
represents  itself  as  having;  and  if  they  give  It  credit  on 
the  faith  of  that  representation,  and  if  the  representation 
is  false,  it  is  a  fraud  upon  them ;  and,  in  case  the  corpora- 
tion bei'omes  insolvent,  the  law,  upon  the  plainest  prin- 
ciples of  common  justice,  says  to  the  delinquent  stock' 
holder,  ^Jlake  that  representation  good  by  paying  for 
your  stock.'  It  certainly  caimot  require  the  invention 
of  any  new  doctrine  in  order  to  enforce  so  familiar  a  rule 
of  equity.    It  is  the  misrepresentation  of  fact  in  stating 
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the  amount  of  capital  to  l>e  jrreater  than  it  really  is  that 
is  the  true  basis  of  the  liability  of  the  stockholder  in 'such 
cases ;  and  rt  follows  that  it  is  only  those  creditors  who 
have  relied,  or  who  can  fairlj'  Ik?  presumed  to  have  relied, 
upon  the  professed  amount  of  capital,  in  Avhose  favor  the 
law  will  recognize  and  enforce  an  equity  against  the  hold- 
ers of  bonus  stock.  This  furnishes  a  rational  and  uni- 
form rule,  to  which  familiar  principles  are  easily  applied, 
and  which  frees  the  subject  from  many  of  the  difficulties 
and  apparent  inconsistencies  into  which  the  trust-fund 
doctrine  has  involved  it ;  and  we  think  that,  even  where 
the  trust-fund  doctrine  has  been  invoked,  the  decision  in 
almost  every  well-considered  case  is  readily  referable  to 
such  a  rule.'-  See,  also,  2  Morawetz  on  Corp.  §  829; 
Cook  on  Stock  and  Stockholders  (2d  Ed.)  §  44;  First 
N<Ftiona1  Bank  r.  (rHstin  }f,  Vor.  Min.  Co.  (Minn.)  44 
N.  W.  198,  6  L.  K.  A.  676, 18  Am.  St.  Rep.  510 ;  Hospes  v. 
N.  W.  M.d  C.  Co.,  48  Minn.  174,  50  N.  W.  1117,  15  L.  R. 
A.  470,  31  Am.  St.  Rep.  637;  Coit  r.  N.  Ca.  Am.  Co.,  (C. 
C.)  14  Fed.  12,  s.  c.  119  U.  S.  343,  7  Sup.  Ct.  231,  30  L. 
Ed.  420;  Ft.  Madison  Bank  v.Ahlen,  129  U.  S.  372,  9  Sup. 
Ct.  332,  32  L.  Ed.  725;  note  to  Clark  v.  Benr,  (C.  C.)  31 
Fed.  676;  and  other  authorities  cited  on  this  point  on 
brief  of  counsel  for  appellant.  This  principle  does  not 
seem  to  be  controverte<l,  but  is  sought  to  l>e  avoided  only 
by  a  denial  of  Ihe  fact  of  notice. 

The  evidence  shows  that  R.  J.  Riddle  organized  the 
complaining  corporation,  the  cre<iitor,  and  was  its  presi- 
dent and  general  manager,  and  that  he  constituted  the 
company  in  all  its  outside  relations  with  the  world.  It 
was  by  and  through  him  that  complainant  made  the  loan 
sought  to  be  recovered  in  this  suit.  The  evidence  further 
establishes  to  (»ur  entire  satisfaction  that  Riddle  was  in- 
timately acquainted  with  the  details  of  the  organization 
and  affairs  of  the  Piedmont  Land  &  Improvement  Com- 
pany. He  was  "one  of  the  boomers  of  the  town  of  Pied- 
mont," w^hich  was  built  on  the  lands  subscribed.  He  was 
the  confidential  selling  agent  of  the  company,  and  receiv- 
ed in  compensaticm  nearly  f 8,000  for  negotiating  sales  of 
this  identical  land.     He  applied  to  the  promoters  of  the 
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scheme  to  be  permitted  to  participate  in  the  purchase  of 
the  lands  which  Avere  conveyed  to  the  company  in  dis- 
charge of  the  stock  suliscriptions.  He  complained  that 
he  had  not  been  let  in  "cm  the  ground  floor"  as  a  stock- 
holder in  the  company.  This  he  would  hardly  have  done 
without  knowing  what  was  on  "the  ground  floor."  It  can 
scarcely  be  doubted,  under  the  evidence,  that  Riddle 
knew  that  the  subscription  of  Lea  had  been  paid  with  his 
interest  in  the  land,  that  the  capital  stock  of  the  company 
consisted  of  land,  and  that  the  subscriliers  for  stock  did 
not  contemplate  further  payments  on  their  subscriptions 
for  stock.  Nor  can  it  be  seriously  doubted  that  Riddle 
knew,  at  the  time  that  the  debtor  company  was  organized 
the  value  of  the  land  conveyed  to  it  by  the  stockholders 
in  discharge'  of  their  subscription,  as  well  as  the  amount 
of  the  capital  stock  of  the  company.  If  Riddle  individu- 
ally had  become  the  creditor,  instead  of  his  corporation, 
whose  affairs  he  seems  to  have  managed  to  suit  his  own 
pleasure  and  for  his  personal  benefit,  there  is  no  doubt 
that  he  could  not  complain  of  having  been  deceived  or  de- 
frauded. It  is  in  effect  conceded  that  Riddle  did  have 
the  fullest  notice;  but  it  is  insisted  that  his  knowledge 
was  not  acquired  in  the  course  of  his  agency  for  or  man- 
agement of  the  complainant  corporation,  and,  therefore, 
his  knowledge  cannot  affect  the  lights  ojf  that  company. 
Conceding  the  s(mndness  of  the  insistence  in  a  proper 
case,  it  is  but  a  rule  of  evidence,  and  has  its  limitations. 
Under  the  facts  of  this  case,  the  rule  has  no  application, 
and,  therefore,  can  exert  no  influence  in  its  decision. 
Here  Riddle  was  personally  interested  and  concerned  in 
the  agreement  l>y  which  the  debt  now  sought  to  be  collect- 
ed originated.  Besides,  he  was  the  sole  manager  and  con- 
troller of  the  creditor  company  at  his  will — its 
alter  ego — and,  it  sec^ms,  was  its  sole  stockholder  but  one; 
the  other  being  a  non-resident.  Indeed,  it  is  difficult  to 
consider  him  as  other  than  the  creditor  corporation  itself, 
so  completely  were  the  affairs  of  it  subject  to  his  will  and 
under  his  immediate  control.  But  in  this  particular 
transaction  he  acted  both  for  himself  and  for  his  com- 
pany.   The  result  of  that  transaction  was  the  acquisition 
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b}'  him  peisonally  of  ?30,000  of  bank  stoelc  and  the  note 
for  his  company  evidencinjj;  the  loan,  and  of  some  $90,000 
of  collateral.  AH  of  this  he  and  his  company  acquired 
as  part  of  the  consideration  for  making  the  loan,  con- 
stituting the  debt  which  his  corporation  is  now  attempt- 
ing to  collect  by  this  proceeding.  So,  then,  we  must 
look  upon  Riddle  in  two  capacities — one  as  an  individu- 
al, and  the  other  as  manager  of  his  company.  Kiddle 
as  an  individual  and  Kiddle  as  manager  are  found  enter- 
ing into  a  joint  iransiictios  for  their  joint  benefit  with  the 
agent  of  the  Piedmont  Land  &  Improvement  (company 
with  full  legal  knowledge  of  the  details  of  the  organiza- 
tion of  that  company.  In  short,  he  as  an  individual  and 
as  manager  co-operated  in  doing  an  act  for  their  joint 
interest.  As  to  this  particular  act  or  transaction  they 
became  as  one  person,  and  the  knowle<lge  of  the  one  must 
be  imputed  to  the  other.  For  Kiddle  as  an  individual 
and  Kiddle  as  general  manager  of  his  corporation  could 
not  do  a  single  act  for  their  mutual  benefit  from  different 
standpoints.  It  would  be  a  psychological  impossibility 
for  him  to  have  had  a  different  conscicmsness  respe<*ting 
the  affairs  of  the  debtor  corporation,  as  general  manager 
of  his  company,  from  what  he  had  individually;  and  so 
we  hold  that  as  general  manager  he  had  the  same  fami- 
liarity with  the  affairs  of  the  debtor  company  that  he  un- 
doubtedly possessed  individually. — Atulcrmn  v.  Kinlet/, 
90  Iowa,  554,  58  N.  W.  909,  Humn  Priutinq  Vo,  i\  Kitfle- 
son,  4  S.  D.  520,  57  N.  W.  233. 

•  It  may  be  well,  however,  l>efore  concluding,  to  notice 
the  contention  of  appellee  (m  this  point.  The  insistence 
is  that  as  Kiddle  was  an  agent  of  his  corporation,  and 
acquired  the  knowhnlge  which  we  have  imputeil  to  his 
principal  antecedent  to  its  organization,  the  rule  applies 
"that  notice  to  an  agent,  to  bind  his  priacii)al,  must  have 
been  acquired  by  the  agent  during  his  emi)l()vment — i.  e., 
while  he  is  actually  employed  in  the  prosecution  of  his 
duties  as  agent — and  not  at  a  time  antecedent  to  the  pe- 
riod of  his  agency." — doiHlhar  r.  Daniel,  88  Ala.  583,  7 
South.  254,  i()  Am.  St.  Kej).  51,  and  cases  there  cited. 
But  this  principle,  as  we  have  said,  has  no  application 
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to  the  facts  of  the  (rase.  In  all  oases  where  it  has  been 
enforced  and  applied  by  this  court  as  a  rule  of  evidence, 
the  relation  simply  of  principal  and  a{?ent  existed  be- 
tween the.  parties.  In  none  of  them  was  the  party  pos- 
sessing the  knowledge  sought  to  be  imputed  to  the  prin- 
cipal anything  more  than  a  mere  agent.  He  was  not  the 
alter  ego  of  the  corporation,  as  here,  and  had  not  the  ab- 
solute dominion  over  its  aflfairs,  a^  Riddle  is  shown  to 
have  had.  In  none  of  them  would  the  pecuniary  interest 
of  the  agent  have  directly  affected  as  in  the  case  of  Rid- 
dle. Suppose  Riddle  had  acquired  the  knowledge  while 
manager  of  his  company,  in  a  transaction  for  it  prior  to 
the  one  here  involved,  and  desired  to  communicate  it  to 
his  corporation,  to  wliom  would  he  have  communicated 
it?  He  was,  as  we  have  said,  to  all  intents  and  purposes 
the  corporation  itself.  It  c(mld  be  nothing  but  the  sheer- 
est nonsens(*  to  say  that  as  agent  he  should  communicate 
the  knowledge  to  himself  as  the  managing  representative 
of  his  corporation.  Since  the  corporation  could  acquire 
notice  in  no  other  way  than  by  and  through  its  managing 
head  or  officer,  it  will  scarcely  be  doubted  that  notice  to 
such  officer  is  of  necessity  notice  to  it. 

But  this  ccmrt  has  not  in  all  cases  applied  the  rule 
here  invoked  by  the  appellee.  To  the  (*ontrary,  in  a  num- 
ber of  them  the  knowledge  of  the  agent,  though  acquired 
in  an  antecedent  proinWing  or  transaction,  although  the 
principal  was  a  complete  stranger  to  that  prior  proceed- 
ing or  transaction,  was  imputtnl  to  the  principal,  and  he 
was  charged  Avith  the  knowledge  of  his  agent.  The  fol- 
lowing are  some  of  these  cases: — White  t\  Kinf/^  53  Ala. 
162;  Duttklin  r.  Harrei/,  56  Ala.  177;  Wilcf/,  Banks  d  Co. 
■t\  Knight.  27  Ala.  336;  Vitif  Xqf,  Bank  r.  Jrffrirs,  73  Ala. 
183.  We  have  but  to  read  the  facts  of  these  cases  to  see 
that  this  is  true.  So,  then,  the  rule  invoked  and  relied 
on  by  appellee  ha-^  not  been  uniformly  applied  by  this 
court,  and  while  the  cases  last  cited  make  no  reference  to 
it,  or  the  cases  in  which  it  was  applied,  there  is  really 
no  conflict  between  the  two  lines  of  cases.  The  cases  last 
cited  by  us  muFt  be  regarded  as  lieing  controlled  by  the 
limitation  put  upon  the  general  rule  which  was  applied 


Digitized  by 


Google 


l«.l  OP  ALABAMA.  431 

[I^ea,  et  al.  v.  Iron  Belt  Mercantile  Co.] 

in  those  relied  on  by  appellee.  That  the  apijlication  of 
the  general' rule  as  laid  down  in  Ooodhar  v.  Darnel,  i^u- 
pra^  is  subject  to  an  important  and  well-settled  limita- 
tion, does  not  admit  of  serious  controversy.  It  is  this : 
"Where  the  transaction  in  question  clearly  follows  and 
is  intimately  connected  with  a  prior  transaction,  in 
which  the  agent  was  also  engaged,  and  in  which  he  ac- 
quired material  information,  or  where  it  is  clear  from 
the  evidence  that  the  information  by  the  agent  in  a  for- 
mer transaction  was  so  precise  and  definite  rhat  it  is  or 
must  be  present  to  his  mind  and  memory  while  engagcni 
in  the  second  transaction,  then  the  foregoing  requisite 
(general  nile)  becomes  inapplicable.  The  notice  given 
to  or  information  acquired  by  the  agent  in  the  former 
transaction  operates  as  ccmstructive  notice  to  the  prin- 
cipal in  the  second  transaction,  although  that  principal 
was  a  complete  stranger  to  and  wholly  unconmn^ted 
with  the  proce^^ding  or  business." — 2  Pom.  E<i.  Jur.  (3d 
Ed.)  §  672,  and  notes;  Mechem  on  Agency,  §  721.  And 
this  principle  is  fully  applicable  to  corporations. — Id.  § 
670,  note  2,  and  cases  there  cit(^l:  See,  specially,  U'/V- 
lard  V.  Dcn'xHe  (N.  J.  Err.  &  App.)  35  Am.  St.  Rep.  788, 
and  note. 

We  are  not  to  Ix*  understcxKl  that  this  limitation  is 
without  its  excepticms.  The  notice  or  knowhnlge  of  the 
agent  will  never  be  imputed  t()  his  principal  (1)  "when 
it  is  such  as  it  is  tlie  agent's  duty  not  to  disclose; 
(2)  When  the  agent's  relations  to  the  subject-mat- 
ter or  his  previous  conduct  renders  it  certain  that  he  will 
not  distiose  it;  and  (3)  when  the  person  claiming  the 
benefit  of  the  notice,  or  thcise  whom  he  lejiresents,  col- 
luded with  the  agent  to  cheat  or  defraud  the  principal." 
Mechem  on  Agency,  supra.  So,  then,  if  it  1k»  conceded 
.  that  the  point  under  ccmsideration  is  controlled  by  the 
rules  governing  principal  and  agent,  it  nuiy  be  held,  in 
hai'mony  with  our  own  ca^es,  under  the  limitation  declar- 
ed by  Mr.  Pomeroy  and  Mr.  Mechem  m  their  excellent 
works,  that  Riddle's  knowledge  \h  inipntablc*  to  his  cor- 
poration. It  would,  tluTcfore,  necessarily  follow  that, 
complainant  being  chargeable,  at  the  time  of  the  creation 


Digitized  by 


Google 


432  SUPREME  COURT  tvoi 

[Stephenson  v.  Atlas  Goal.  Co.] 

of  its  debt,  with  notice  of  the  overvaluation  of  the  land 
accepted  by  the  debtor  corporation  in  discharge  of  the 
stock  subscription,  it  cannot  maintain  this  bill  to  chai'ge 
respondent  Lea  on  his  subscription.  This  renders  it  un- 
necessary to  consider  the  other  assignments  of  error  by 
appellant  Lea. 

In  reference  to  the  error  assigned  by  the  Piedmont 
Land  &  Improvement  C^ompany,  it  appears  that  there  is  a 
decree  pro  confesso,  but  the  decree  does  not  show  that 
the  person  upon  whom  the  service  was  had  was  a  person 
on  whom  service  could  be  made.  That  decree  is,  there- 
fore, erroneous. — ludependvut  Pub.  Co,  v.  Am.  P.  Asffo- 
aiatimi,  102  Ala.  475,  15  South.  947. 

The  decrees  of  the  lower  court  are  reversed,  and  a  de- 
cree Avill  be  here  rendered  dismissing  the  bill. 

Reversed  and  rendered. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


Stephenson  v.  Atlas  Coal  Co. 

HUl  to  (^GHCfl  Eircrutrd  ('onttvrt  for  Pat^ial  Failure 
of  (U)tisideratio}}. 

(Decided  May  17th,  1906.     41  So.  Rep.  301.) 

1.  Contracts:   CanceUatioti ;   Grounds. — Neither   inadequacy  of  con- 

sideration, mistake  in  law,  or  partial  failure  of  consideration, 
in  the  absence  of  fraud,  will  authorize  the  cancellation  of  a 
contract. 

2.  Equity;  Pleadings:  Motion  to  Dismiss. — On  motion  to  dismiss  for 

want  of  equity  all  amendable  defects  of  the  bill  must  be  taken' 
as  cured,  but  this  rule  does  not  mean  that  the  bill  is  to  be  con- 
sidered as  amended  so  as  to  give  it  e^iuity  by  the  averment  of 
new,  additional  or  independent  facts;  but  only  as  to  amend- 
able defects  api)arent  from  the  bill  from  its  averments. 

3.  8a7ne:  Amendment ;  Time. — Time  will  not  be  allowed  for  amend- 

ment after  decree  on  motion  to  dismiss  for  want  of  equity. 
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Appeal  from  Walker  Chancery  Court. 

Heard  before  Hon.  Alfred  H.  Bennbrs. 

BUI  by  H.  W.  Stephenson  against  the  Atla.s  Coal  Com- 
pany. From  a  decree  sustaining  a  motion  to  dismiss  for 
want  of  equity,  complainant  appeals. 

D.  A.  McGeegor^  and  Smith  &  Smith,  for  appellant. 
— The  bill  contained  equity  and  its  dismissal  error. — 15 
A.  &  E.  Ency.  of  Law,  p.  1002;  10  A.  &  E.  Dec.  p.  37; 
Ijong  V.  Oa.  Pac,  /?.  R.  Co,,  91  Ala.  519.  If  the  bill  was 
amendable  it  was  improperlj^  dismissed  in  vacation  with- 
out giving  an  opportunity  for  amendment. — ^3  Mayfield, 
p.  333. 

London  &  London,  for  appellee. — Inadequacy  of  con- 
sideration alone  is  not  sufficient  to  authorize  cancella- 
tion.— 3  Pomeroy,  826  and  928.  Fraud,  mistake  of  law 
must  be  alleged  in  the  aid  of  partial  payment  before  can- 
cellation.— Bell  v.  Lauyi^etwe,  51  Ala.  160 ;  Ex  parte 
Hmfes,  92  Ala.  120;  Staeey  i\  Walter,  125  Ala.  291.  Un- 
der the  all^ations  of  the  bill  the  status  quo  cannot  be  re- 
stored.— Piedmont  Co.  i\  Piedmont,  96  Ala.  389.  Com- 
plainants have  been  guiltv  of  laches. — Allgood's  ease, 
115  Ala.  418;  Dean  r.  Oliver,  131  Ala.  634. 

DOWDELL,  J.— The  purpose  of  the  bill  filed  in  this 
case  is  the  cancellation  of  an  executed  contract  on  the 
ground  of  a  partial  failure  of  consideration.  No  fraud 
is  alleged.  The  cause  was  submitted  on  motion  to  dis- 
miss the  bill  for  want  of  equity,  and  was  held  for  decree 
in  vacation.  A  decree  was  rendered  in  vacation  sus- 
taining the  motion  and  dismissing  the  bill  for  want  of 
equity.  From  this  decree  the  present  appeal  is  pros- 
ecuted. 

Mere  inadequacy  of  consideration  is  not  sufficient  to 
authorize  the  cancellation  of  a  contract. — ^3  Pom.  Eq. 
Ju.  826-928.  Nor  will  mistake  in  law  or  partial  failure 
of  consideration,  in  the  absence  of  fraud,  authorize  the 
cancellation  of  a  contract. — Bell  i\  Lau:renee\H  Adm^r,  51 
Ala.  160;  Ex  parte  Hayes,  92  Ala.  120,  9  South.  156; 
28. 
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Stacy  V.  Walker,  125  Ala.  291,  28  South.  89,  82  Am.  St. 
Rep.  235.  The  rule  is  well  established  in  this  court  that, 
on  a  motion  to  dismiss  a  bill  for  want  of  equity,  the  bill 
must  be  taken  and  considered  as  amended  in  all  amend- 
able defects.  This,  however,  is  not  to  be  understood  that 
the  bill  is  to  be  considered  as  amended  so  as  to  give  it 
equity  by  the  averment  or  averments  of  new,  additional, 
or  independent  facts,  but  only  as  to  amendable  defects 
apparent  on  the  face  of  the  bill  from  the  averments  there- 
in contained. — Blac^khitrn  r.  Fitzgerald,  130  Ala.  584, 
30  South.  568.  The  plain  sense  of  the  inile  in  taking  the 
bill  as  amended  in  all  amendable  defects  on  a  motion  to 
dismiss  for  want  of  equity  leaves  no  room  for  argument 
or  reason  for  granting  time  for  amendment  of  the  bill 
after  decree  on  motion  to  dismiss  for  want  of  equity. 

The  decree  dismissing  the  bill  for  want  of  equity  is 
free  from  error. 

Affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


Montgomery  Iron  Works,  et  al. 
V.  Roman. 

Bill  by  Creditor  of  Corporation  to  Require  Stockholders 
to  Pay  Balance  due  on  Subscription  to  Stock, 

(Decided  June  30,  1906.    41  So.  Rep.  811.) 

1.  Corporations;  Stockholders;  Transfer  of  Property. — ^Defendants 
purchased  the  property  of  another  company  for  $25,000,  agree- 
ing to  pay,  in  addition,  certain  debts  of  the  company  amount- 
ing to  about  $4,000.  The  consideration  stated  In  the  deed 
transferring  the  property  to  them,  they  procured  to  be  $50,000, 
and  they  subscribed  thereafter,  $50,0000  to  the  stock  of  the 
new  company,  which  they  paid  by  executing  a  deed  to  the 
proi)erty  purchased  from  the  other  company,  and  were  to  re- 
ceive, in  addition  to  their  stock,  $30,000  of  an  issue  of  bonds 
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to  the  amount  of  $50,000,  to  be  secured  by  a  deed  of  trust  on 
the  property  of  the  new  corporation.  Of  this  issue  they  re- 
celve^  $25,000  of  bonds.  On  a  sale  of  the  property  under  the 
deed  of  trust  the  bondholders  realized  only  20  per  cent,  of  the 
amount  due  on  their  bonds.  The  evidence  showed  that 
$50,000  was  full  value  for  the  property  conveyed  to  the  new 
company.  Held,  that  as  the  evidence  showed  a  sale  of  the 
property  to  the  new  company  for  $80,000,  which  was  to  be  paid 
for  by  $50,000  of  the  stock  and  $30,000  of  bonds,  the  reception 
of  the  bonds  at  a  later  period  does  not  alter  the  fact  that  it 
was  one  and  the  same  transaction,  and  for  this  reason  the 
stockholders  were  not,  at  the  suit  of  a  creditor  of  the  corpora- 
tion, entitled  to  have  the  entire  value  of  the  property  applied  as 
a  payment  on  the  ^tock. 

2.  Same;  Actions  by  Creditors;  Limitations. — ^The  statute  of  limita- 
tions does  not  begin  to  run  in  favor  of  stockholders  for  unpaid 
subscriptions  to  stock,  at  the  suit  of  a  creditor  of  the  corpo- 
ration, until  Judgment  against  the  corporation  and  a  return 
of  an  execution  nvlla  bona. 

2.  Judgments;  Conclusiveness;  Res  Ad  judicata, — ^After  Judgment 
against  the  cori)oration  and  execution  returned  unsatisfied, 
plaintiff  sued  out  writs  of  garnishment  against  certain  stock- 
holders for  unpaid  subscription,  as  authorized  by  j  2182,  code 
1806.  The  stockholders  answered  denying  indebtedness,  and. 
no  contest  being  filed,  garnishees  were  discharged,  which  Judg- 
ment was  reserved  on  appeal,  after  which  one  of  the  stockhold- 
ers was  discharged  with  plaintiff's  consent,  and  two  others 
were  fully  examined  touching  their  liability.  One  of  these  was 
discharged  and  the  Judgment  affirmed  on  appeal,  and  plain- 
tiff took  nonsuit  as  to  the  other ;  Held,  that  as  to  all  the  gar- 
nishees, except  the  one  against  whom  the  non  suit  was  entered, 
the  Judgment  of  discharge  was  res  adjudicata  as  to  plaintiff's 
right  to  enforce  their  alleged  liability  by  bill  in  equity  under 
§  823,  code  1896. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

This  was  a  bill  filed  by  Sigmund  Roman  against  the 
Montgomery  Iron  Works  and  certain  stockholders  there- 
of alleged  to  be  solvent,  and  not  filed  against  certain  oth- 
er stockholders  on  accaunt  of  their  alleged  insolvency. 
The  case  made  by  the  bill  is  the  organization  of  the  cor- 
poration, the  fixing  of  the  capital  stock  at  ?50,000,  and 
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the  paying  of  said  stock  by  a  delivery  to  the  corporation 
of  certain  land,  houses  and  machinery,  alleged  to  be 
worth,  then  and  now,  not  more  than  $25,000,  and  the  is- 
suance of  bonds  for  $50,000,  running  10  years,  with  inter- 
est at  the  rate  of  8  per  cent.,  secured  by  a  trust  deed  on 
the  property  of  the  corporation,  with  one  Hannon  as 
trustee,  and  with  the  rights  and  power  of  foreclosure 
usual  in  such  trust  deeds  on  the  failure  to  pay  interest 
coupons  attached  to  the  bonds.  The  bill  further  alleges 
that  Dimmick.  Baldwin,  and  Craik  ate  the  only  solvent 
stockholders;  that  Dimmick  subscribed  f 5,000  to  the 
capital  stock,  Baldwin  $5,000,  and  Craik  *2,500 ;  and 
that  each  had  paid  only  one-half  of  their  subscription. 
The  bill  further  alleges":  That  of  the  $50,000  worth  of 
bonds  issued  $25,000  were  put  in  circulation  as  follows : 
To  Dimmick,  $5,000;  to  Baldwin,  $5,000;  to  Craik, 
$2,500 ;  to  Chambers,  $5,000 ;  to  Bibb,  $7,500.  That  these 
bonds  were  issued  and  turned  over  to  the  above-named 
parties  without  pay  or  promise  to  pay,  without  any  la- 
bor being  done,  and  without  money  or  property  actu- 
ally received  for  them.  That  it  was  a  fictitious  increase 
of  indebtedness  of  the  corporation.  The  transfer  by  all 
these  parties  of  these  bonds  before  they  were  due,  and 
the  liability  of  the  parties  named  to  the  creditors  of  the 
corporation  for  the  money  value  of  said  bonds,  which  is 
alleged  to  be  of  the  par  value  of  $100  each.  The  bill  fur- 
ther alleges  that  the  complainant  was  the  holder,  for 
value  and  Avithout  notice  of  the  fraudulent  issue  of  the 
same,  of  bonds  to  the  amount  of  $2,200,  which  he  alleges 
he  has  filed  with  the  trustee  under  the  deed;  but,  as  the 
assets  cannot  pay  more  than  30  or  35  cents  on 
the  dollar,  this  bill  is  introduced  against  the  de- 
fendants for  the  purpose  of  having  them  account 
for  the  balance  due  on  their  subscription  to 
the  stock  of  the  corporation  and  for  the  value 
of  the  bonds.  The  bill  allecres  a  judgment  in  favor 
of  the  complainant  against  the  Montgomery  Iron  Works, 
an  execution  thereon,  and  a  return  of  "No  property 
found.''  The  prayer  is  for  general  relief,  for  service,  and 
for  an  accounting  against  Dimmick,  Baldwin,  and  Craik 
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for  the  balance  due  on  their  utock  subscription,  and  for 
the  amount  due  by  them  on  the  bonds.  Demurrers  were 
filed  to  the  bill,  and  motion  to  dismiss  it  for  want  of  equi- 
ty, which  were  overruled.  Afterwards  the  defendants 
moved  to  require  the  complainant  to  elect  whether  he 
would  proceed  in  this  cause  by  bill  herein  filed  or  with 
the  garnishment  suit  alleged  to  be  pending  in  the  circuit 
court  in  Montgomery  county  issued  on  a  judgment  ob- 
tained by  complainant  against  the  Montgomery  Iron 
Works  in  which  these  defendants  were  garnifeheed.  The 
court  required  them  to  elect.  The  defendants  answered 
the  bill,  in<!orporating  therein  pleas  of  the  statute  of  lim- 
itations of  six  years,  and  in  said  answer  each  defendant 
set  up  as  bar  to  the  action  a  garnishment  writ  sued  out 
at  the  instanc3  of  the  complainant  in  this  bill  on  a  judg- 
ment obtained  by  him  against  the  Montgomery  Iron 
Works  for  the  amount  he  seeks  to  recover  by  this  bill, 
the  service  of  garnishment  upon  each  defendant,  and  the 
answer  of  the  garnishee  thereto  denying  indebtedness, 
and  averring  that  no  contest  was  instituted  testing  the 
answer  denying  indebtedness.  The  other  facts  sufficient- 
ly appear  in  the  opinion. 

■  * 

Thomas  H.  Watts  and  Horace  Strinofkllow/  for 
appellants. — No  brief  came  to  the  Reporter. 

GiJNTER  &  GuNTER^  for  appellees.  No  brief  came  to 
the  Reporter. 

SIMPSON,  J. — From  an  examination  of  the  testimony 
we  find  that  there  is  no  controversy  about  the  facts  that 
the  property  of  the  Montgomery  Iron  Works  Company 
was  purchased  by  the  promoters  of  the  new  company  for 
125,000,  with  probably  an  additional  agreement  to  pay 
certain  debts  of  that  company,  which  are  stated  to  be 
f3,000  or  |4,000;  that  said  promoters  had  the  amount 
of  the  consideration  stated  in  the  deed  to  them  as  |50,- 
000 ;  that  said  promoters  subscrilxHl  for  |t50,000  of  the 
stock  of  the  new  company,  and  paid  for  the  same  by  con- 
veying said  property,  and  as  a  part  of  the  agr(^ement  were 
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to  receive,  in  addition  to  the  f  50,000  of  stock,  $30,000 
of  an  issue  of  bonds  to  the  amount  of  f  50,000,  which  were 
to  be  secured  by  a  deed  of  trust  on  the  property,  and  they 
did  receive  |25,000  of  said  bonds.  Afterwards  the  prop- 
erty was  sold  under  the  deed  of  trust,  aJid  the  bondhold- 
ers realized  only  about  20  per  cent,  of  the  amount  due  on 
their  bonds.  There  is  a  good  deal  of  testimony  as  to 
the  real  value  of  the  property  which  was  conveyed  to  the 
company,  and,  taking  all  of  the  testimony  we  think  that 
$50,000  would  be  a  full  estimate  of  its  value. 

It  is  contended  by  appellants  that  the  bonds  were  not 
received  until  some  time  after  the  organizattiton  of  the 
corporation;  consequently,  that  the  whole  amount  of 
property  conveyed  should  be  applied  to  the  payment  of 
the  stock,  and  that,  whatever  liability  there  may  be  on 
account  of  the  bonds,  it  cannot  be  recovered  in  this  action 
under  the  previous  decision  of  this  case. — Roman  v. 
Dimmick,  115  Ala.  233,  22  South.  109.  This  position  is 
not  tenable,  because  it  is  testified  to  by  the  parties  them- 
selves that  the  property  was  sold  to  the  company  for 
$80,000,  which  was  to  be  paid  for  by  $50,000  of  the  stock 
and  $30,000  of  the  bonds,  so  that  the  time  of  the  actual 
issue  of  the  bonds  does  not  alter  the  fact  that  their  re- 
ception was  a  part  of  the  original  transaction.  If  a  party 
owes  $50,000,  and  conveys  property  worth  $50,000  with 
a  $25,000  mortgage  on  it,  he  certainly  has  paid  only  $25,- 
000  of  the  debt.  So  in  this  case,  even  at  the  valuation 
mentioned,  the  parties  pair  only  50  per  cent,  of  the  par 
value  of  their  stock. 

There  is  no  merit  in  the  pleas  of  the  statute  of  limita- 
tions, as  the  statute  did  not  commence  to  run  as  to  these 
parties  until  the  judgment  and  return  of  nulla  hona 
{Vaughn  v.  Ala.  Nat,  Bank,  42  South.  64),  and  the  judg- 
ment of  the  city  court  was  correct  in  holding  that  the 
pleas  setting  up  the  foreclosure  proceeding  were  "patent- 
ly insufficient." 

It  is  next  insisted  that  the  liability  of  the  respond- 
ents on  account  of  their  stock  subscription  is  res  adju 
dicata,  having  been  determined  in  the  previous  proceed- 
ings by  garnishment,  in  which  the  parties  as  garnishees 
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were  discharged.  It  is  replied  that,  because  there  w^s  no 
contest  of  the  answer  of  the  garnishees,  there  were  no  de- 
termination of  the  fact  as  to  whether  the  respondents 
were  liable  for  the  balance  on  their  stock,  but  only  whetL 
er  on  the  facts  disclosed  in  the  answer,  there  was  an  in- 
debtedness. There  is  no  dispute  about  the  prop- 
osition that,  when  a  matter  between  the  same 
parties  has  been  decided  on  its  merits  by  a 
court  of  competent  jurisdiction,  it  is  res  adju- 
dicata  in  all  future  proceedings  between  the  same 
parties,  and  this  court  has  said  "the  parties  must  be 
the  same,  the  point  must  be  diretcly  in  question,  and  the 
judgment  must  be  rendered  on  that  point." —  Gilbreath 
V.  Jones,  66  Ala.  129,  132.  But  in  the  same  case,  and 
others,  the  court  holds  that  "judgments  are  final  and  con- 
clusive between  the  parties,  when  rendered  on  a  verdict 
on  the  merits,  not  only  as  to  the  facts  actually  litigated 
and  decided,  but  that  they  are  equally  conclusive  upon 
all  the  facts  which  were  necessarily  involved  in  the  is- 
sue. In  a  subsequent  case  this  court,  while  adhering  to 
the  former  definition  of  the  doctrine,  states  that  "the  in- 
quiry is  not  what  the  parties  actually  litigated,  but  what 
they  might  and  ought  to  have  litigated,  in  the  former 
suit."  And  in  that  case,  in  which  a  former  decree  to 
compel  a  settlement  of  an  administration  was  pleaded, 
and  it  was  replied  that  the  "issue"  was  not  the  same,  this 
court  goes  on  to  say :  "The  main  controlling  issue  in  the 
former  suit  was  the  liability  of  the  appellant  to  account 
for  his  administration.  •  •  •  We  do  not  inquire  whether 
the  former  bill  was  skillfully  drawn.  •  »  »  A  party  can- 
not obviate  the  force  and  effect  of  a  judgment  against 
him  by  invoking  his  negligence  or  unskillfulness  in  plead- 
ing. ♦  •  ♦  If  the  former  bill  was,  as  is  now  insisted,  so  de- 
fective in  its  frame  that  the  appellee  could  not  have  ob- 
tained full  relief,  the  duty  of  amendment  rested  on  her. 
To  suffer  her  to  speculate  on  the  chances  of  obtaining  a 
favorable  decree  on  insufficient  pleading,  and,  after  an 
adjudication  against  he^r  on  the  merits,  to  assail  it  be- 
cause of  the  insufficiency  of  the  pleading,  would  be  man- 
ifestly unjust,  and  would  encourage  negligence  and  pro- 
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tract,  litigation.  A  judgment  is  canclusive  of  the  entire 
subject-ijiatteT  of  controversy,  of  all  that  properly  be- 
longs to  it,  or  that  might  have  been  litigated  and  de- 
cided.''—Tmkersly  V.  Pettis,  71  Ala.  179,  186,  187.  In 
a  later  case  this  court  said :  "A  judgment  is  conclusive 
against  every  defense  that  might  have  been  made  against 
it,  whether  pleaded  or  not."  See,  also,  Board  of  Com. 
V.  Cross,  (N.  M.)  73  Pac.  615;  Withers'  Adm/r  v.  Sims, 
80  Va.  661;  Francis  t\  Wood,  81  Ky.  16;  Hardtoick  v. 
Young,  (Ky.)  62  8.  W.  10;  Le  Ouen  v.  Oouvemeur,  (N. 
Y. )  1  Am.  Dec.  121 ;  1  Herman  on  Estoppel,  p.  548,  §  456, 
457;  Id.  pp.  551,  552,  §  459;  Id.  p.  312,  §  364;  Wood  v. 
Wood,  134  Ala.  557,  565,  566,  33  South.  347;  24  Am.  & 
Eng.  Ency.  Law,  795,  note;  Id.  p.  814;  Pwrkes  v.  Cliftf 
9  Lea  (Tenn.)  524;  Omcwi  v.  Bedford  Bowling  Oreen 
Stone  Co.,  134  Fed.  64,  67  C.  C.  A.  190;  Rowell  v.  Smith, 
(Wis.)  102  N.  W.  1. 

Our  statutes  and  decisions  provide  two  ways  of  sub- 
jecting a  stockholder  to  liability— one  by  bill  in  equity 
(Code  1896,  §  823),  and  the  other  by  garnishment  (Code 
1896,  §  2182).  In  this  case  the  judgment  creditor  first 
proceeded  by  garnishment.  Since  the  enactment  of  our 
statute  permitting  the  process  by  garnishment  against  a 
stockholder,  without  regard  to  whether  a  suit  could  be 
maintained  by  the  corporation,  the  issue  is  the  same, 
whether  the  proceeding  be  by  garnishment  or  in  equity, 
to-wit,  "whethei-  the  garnishee  is  indebted  to  the  debtor 
in  such  form  as  that  the  debt  can  be  condemned  to  the 
satisfaction  of  the  plaintiff's  judgment." — Randolph  v. 
Little,  62  Ala.  396.  The  plaintiff,  having  brought  the 
parties  in  by  garnishment,  had  the  right  to  a  full  inves- 
tigation as  to  the  liability  of  the  garnishees,  and,  if  he 
chase  not  to  contest  the  answer,  or  to  take  other  means 
within  the  time  prescribed  by  statute  to  determine  the 
very  issue  for  which  he  had  summoned  them,  but  permit- 
ted the  matter  to  go  to  a  final  determination  on  the  mer- 
its simply  on  the  answer  of  the  garnishee,  the  matter  of 
indebtedness  and  liability  vel  non  is  res  adjudicate  and 
cannot  be  again  litigated  in  this  proceeding  between  tlM 
same  parties.  That  would  be  speculating  on  the  chan- 
ces, as  stated  in  cases  supra. 
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We  take  the  statements  in  the  agreement  of  the  parties 
as  to  the  disposition  of  the  garnishment  proceedings,  not 
only  because  this  is  the  case  made  out  by  both  parties 
to  this  case,  .but  because  the  seeming  discrepancy  be- 
tween said  agreement  and  the  transcript  from  the  record 
of  the  court  may  be  explained  by  the  fact  that  the  trans- 
cript does  not  purpoit  to  set  out  all  the  orders  and  de- 
crees in  said  cases,  but  only  those  referred  to  as  exhibits 
in  the  agreement,  and  it  is  not  an  unusual  custom  in  gome 
of  the  court  to  retain  the  style  of  the  case  just  as  it  was 
at  first,  notwithstanding  some  of  the  garnishees  may 
have  been  discharged.  It  appears  from  the  agreement 
on  file  in  this  case  that  the  complainants  sued  out  gar- 
nishments against  the  respondents,  Dimmick,  Baldwin, 
and  Craik,  that  answers  were  filed  denying  indebtedness 
and,  no  contest  being  filed,  said  garnishees  were  dis- 
charged, December  23,  1897,  and,  by  consent  said  order 
was  set  aside  on  December  30,  1897,  a  motion  was  made 
to  require  them  to  answer  orally,  which  was  refused,  and 
the  garnishees  dischaiged  again.  On  appeal  this  judg- 
ment was  reversed,  and  the  cases  restored  to  the  docket, 
and  at  the  November  term,  1898,  the  garnishee  Craik  was 
discharged  "with  the  consent  of  the  plaintiff."  Dimmick 
and  Baldwin  answered  orally,  were  examined  and  cross- 
examined  on  all  the  matters  pertaining  to  their  liabil- 
ity, and  there  was  a  judgment  of  the  court  discharging 
the  garnishee  Dimmick,  which  judgment  was  affirmed  by 
this  court.  A  paper  was  filed  contesting  the  answer  of 
Baldwin,  who  moved  for  his  discharge,  and  his  motion 
being  overruled,  Baldwin  appealed  to  this  court,  and  the 
appeal  was  dismissed  l>ecause  no  final  judgment  had  been 
rendered,  and  on  May  28,  1900^  the  plaintiff  took  a  non- 
suit in  the  cause  against  Baldwin  as  garnishee.  As  be- 
tween plaintiff  and  the  garnishee  the  judgment  of  dis 
charge  is  res  adjudicata. — Rood  on  Garnishment,  §§  202, 
211;  Henderson  v.  Hall,  134  Ala.  455,  510,  511,  32  South. 
840,  63  L.  R.  A.  673.  From  what  has  been  said  it  will  ap- 
pear that  the  court  holds  that  the  plea  of  res  adjudicata 
should  have  been  sustained  as  to  the  garnishees  Dimmick 
and  Craik ;  but  a  dismissal  of  a  suit,  by  taking  a  nonsuit, 
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is  not  a  judgment  on  the  merits. — Beadle  v,  Graham's 
Adm'r,  66  Ala,  99.  Hence  the  plea  of  res  adjudicata  was 
pToperlj^  held  to  be  not  sustained  as  to  the  garnishee 
Baldwin.  As  said  by  this  court  in  this  case,  after  the 
nonsuit,  "he  stands  now,  as  to  his  legal  rights,  where  he 
stood  before  the  garnishment." — Baldwin  v.  Roman, 
(Ala.)  31  South.  596. 

As  to  the  defendants  J.  W.  Dimimck  and  G.  W.  Craik 
the  decree  of  the  court  is  reveised,  and  a  decree  will  be 
rendered  sustaining  the  plea  of  res  adudicata :  and  as  to 
the  defendant  A.  M.  Baldwin  the  decree  of  the  court  is 
affirmed. 

Reversed  and  rendered  in  part,  and  in  part  affirmed. 

Wbakt.ek,  C.  J.,  and  Haralson  and  Anderson,  JJ., 
concur.  Tyson,  J.,  not  sitting.  Dowdell  and  Dbnson, 
JJ.,  dissenting  on  the  question  of  res  adjudicata  as  to 
Dimmick  and  Craik,  being  of  opinion  that  the  doctrine  of 
Tes  adjudicata  does  not  apply  in  case  of  discharge  of  a 
garnishee  on  answer  when  there  has  been  no  contest  of 
such  answer. 


Dickinson  r.  Traphagan. 

Bill  by  Contract  Creditor  to  Require  Stockholder  of  In 

solvent  Corporation  to  Pay  Amount  Due  on  Sub- 

scription, 

(Decided  April. 28th,  1906.    41  So.  Rep.  272.) 

1.  Corporation ;  Stockholders;  lAahility;  Action  to  Enforce;  Nature 

and  Form, — Equity  cannot  entertain  a  bill  by  a  simple  contract 
creditor  to  require  a  stockholder  of  an  insolvent  corporation 
to  pay  balance  due  on  subscription  to  stock  under  §  823  of  the 
code  1896,  this  right  belongs  only  to  Judgment  creditors. 

2.  Same. — ^Acts  1903,  p.  388,  has  no  application  to  a  bill  filed  by  a 

contract  creditor  to  subject  a  stock  subscription  to  his  claim. 

3.  Same;  NecesHty  of  Judgment  and  Execution  against  Corporation; 
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Insolvency  of  Incorporation, — ^A  simple  contract  creditor  may 
not  maintain  a  bill  to  subject  a  stock  subscription  to  his  claim 
without  first  obtaining  a  judgment  and  a  return  of  execution 
nulla  bona,  on  the  mere  insolvency  of  the  corporation. 

4.  Same;  Pleading;  Bill;  Sufficiency. — A  bill  by  a  contract  creditor 

to  subject  a  stock  subscription  to  his  claim  against  a  foreign 
corporation,  which  alleges  that  there  was  no  person  in  the  ser- 
vice of  the  corporation  within  the  State,  was  insufficient  and 
subject  to  demurrer;  and  was  not  the  equivalent  of  an  allega- 
tion of  non  compliance  with  the  statute  in  not  having  a  known 
place  of  business  and  an  authorized  agent,  so  as  to  show  that 
it  was  impracticable  to  obtain  a  judgment. 

5.  Same;  Persona  Liable;  Married  Women, — The  general  statute  Im- 

posing liability  on  shareholders  of  unpaid  subscriptions  in- 
cludes married  women,  and  they  are  not  exempt  by  reason  of 
coverture. 

Appeal  from  DeKalb  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

This  was  a  bill  filed  by  H.  L.  Traphagen  to  compel 
Gertrude  H.  Dickinson  to  contribute  the  value  of  the 
difference  between  the  par  value  of  her  stock  and  the 
amount  actually  paid  in  by  hei*  towards  the  payment  of 
complainant's  claim  against  the  Alabama  Kaolin  Com- 
pany, an  insolvent  corporation.  The  allegations  of  the 
bill  make  complainant  only  a  simple  contract  creditor. 
The  other  facts  are  sufficiently  stated  in  the  opinion. 

OooDHUE  &  Blackwood,  for  appellant. — The  bill  of 
complaint  fails  to  show  that  under  the  laws  of  West  Vir- 
ginia respondent  is  liable  for  the  difference  between  the 
value  of  the  real  estate  conveyed  to  the  corporation  and 
tte  par  value  of  her  stock. — Coyt  v.  Oold  Amalgamat- 
ing Company,  119  U.  S.  343;  Hospes  v,  N,  W.  Car  Co..  15 
L.  E.  A.  430;  Fr/rt  Madison  Bank  r.  Aldcn,  129  U.  S.  378; 
Bickley  v.  Sclilag,  46  N.  J.  533;  Young  t\  Erie  Iron  Co.y 
64  Mich.  111.  The  complainant  is  not  shown  to  be  a 
judgment  creditor  of  the  corporation. — §  823.  code  1896 ; 
10  Cyc.  728 ;  Tarhcl  v.  Page,  24  111.  46 ;  Van  Weed  v.  Win- 
ston, W^  V,  S.  228.  The  Alabama  Kaolin  Company  is 
entitled  to  a  trial  to  determine  whether  or  not  it  is  in- 
debted to  complainant  before  recourse  can  bo  had  on  its 
stockholders. — HivHin  Land  Company  v.  Framk,  148  TJ. 
8.  612;  Scott  v.  Neeley,  140  U.  S.  113. 
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Howard  &  Httnt,  for  appellee. — The  constitution  of 
West  Virginia  clearly  defines  the  liability  of  a  stockhold- 
er for  his  unpaid  subscription  to  the  capital  stock. — 10 
Cyc.  678.  An  unpaid  stock  subscription  is  an  asset  of 
the  corporation. — Henderson  v.  Hall,  134  Ala.  455.  The 
acts  of  1903  authorized  simple  contract  creditors  to  mar- 
shall  the  assets  of  an  insolvent  corporation  in  a  court  of 
equity. — McDfynaJd  v,  Alabama  G.  L.  Co.,  85  Ala,  401; 
Spence  v.  ^haphard,  57  Ala.  598.  That  a  stockholder  is 
liable  for  his  unpaid  stock  subscription  is  primary  and 
absolute,  and  it  is  unnecessary  to  proceed  against  the 
corporation. — McDonald  v,  Alabama  G.  L.  Ins,  Co.,  su- 
pra; 10  Cyc.  727.  A  general  statute  imi30sing  individual 
liability  upon  shareholders  includes  married  women,  and 
thev  are  not  exempted  by  reason  of  coverture. — 10  Cyc. 
632. 

ANDERSON,  J.— This  bill  is  filed  by  the  complainant, 
a  simple  contract  creditor  of  an  insolvent  corporation, 
to  compel  the  respondent  to  pay  what  is  due  upon  her  sub" 
scription  and  to  subject  the  same  topayment  of  his  debt. 
Section  823  of  the  code  of  1896  confers  this  right  in  a 
court  of  equity  only  upon  judgment  creditors. 

Acts  1903,  p.  388,  has  no  application  to  a  bill  of  this 
kind,  but  simply  permits  the  marshaling  of  the  as^ts  of 
an  insolvent  corporation  for  the  payment  of  creditors. 
The  bill  in  the  case  at  bar  is  in  no  sense  such  a  bill  as  is 
contemplated  by  said  act.  The  complainant,  having  no 
right  under  the  statute  to  maintain  this  bill,  is  relegated 
to  the  common  law,  and,  if  he  cannot  proceed  thereunder, 
has  no  standing  in  the  chancery  court.  "No  facts  will 
be  sufficient  to  excuse  the  creditor  from  obtaining  a  judg- 
ment at  law  against  the  corporation,  except  facts  which 
are  such  as  to  make  it  impracticable  for  him  to  obtain 
such  a  judgment.-'  The  more  insolvency  of  the  corpora- 
tion does  not  relieve  the  complainant  from  first  obtain- 
ing a  judgment  and  its  being  returned  nulla  bofia.-^- 
10  Cvc.  728;  Tarbrll  r.  Parjc,  24  111.  46;  Van  Weed  v. 
Winston,  115  r.  S.  228.  6  Sup.  Ci.  22,  29  L.  Ed.  384. 

An  attempt  is  made  in  the  bill  as  amended  to  excuse  a 
failure  to  obtain  a  judgment  against  the  corporation  by 
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ayerring  that  the  officers  are  nonresidents  of  the  state, 
"and  that  there  is  no  white  person  or  any  person  in  the 
service  or  employment  of  said  corporation  in  Alabama." 
Section  232  of  the  constitution  of  1901  provides  that  "no 
foreign  corporation  shall  do  any  business  in  this  state 
without  having  at  least  one  known  place  of  business  and 
an  authorized  agent  or  agents  therein,  and  without  filing 
with  the  secretary  of  state  a  certified  copy  of  its  articles 
of  incorporation  or  association.  Article  16,  c.  28,  p.  445, 
code  of  1896,  makes  provision  for  the  requirements  of  the 
constitution  in  this  respect  and  prescribes  the  method  of 
a  compliance  therewith.  It  would  therefore  seem  that 
the  complainant  could  have  obtained  st^rvice  if  the  law 
had  been  complied  with  by  the  corporation,  and  there 
should  be  an  averment  of  the  noncompliance  therewith 
in  order  to  show  that  the  obtaining  of  a  judgment  was 
impracticable  or  impossible.  This  conclusion  is  not  in 
conflict  with  the  rulings  of  thin  court  in  the  cases  of 
McDonald  v.  Ala.  Gold  Life  Ins,  Co..  85  Ala.  401,  5 
South.  120;  Spefirc  v.  Sbapard.  57  Ala.  598.  In  those 
cases  the  bill  was  filed  after  a  dissolution  of  the  corpora- 
tion. If  the  cori>oration  had  been  dissolved,  the  cred- 
itor could  not  get  service  or  a  judgment  in  a  court  of  law, 
and  his  only  remedy  was  by  a*  bill  in  equity.  There  is 
nothing  in  th<*  bill  here  under  consideration  to  indicate 
that  the  corporation  has  been  dissolved,  and,  for  aught 
we  know,  it  is  a  going  concern.  The  chancellor  erred  in 
overruling  the  second  and  third  grounds  of  the  demurrer. 

The  constitution  of  West  Virginia  clearly  defines  the 
liability  of  a  stockholder  for  his  unpaid  subscription  to 
the  capital  stock  and  is  an  affirmance  of  the  common  law. 
—10  Cyc.  p.  678,  §§  1,  2.  The  first  ground  of  the  demur- 
rer was  properly  overruled. 

"A  general  statute  imposing  an  individual  liability  up- 
on the  shareholders  includes  married  women,  and,  un- 
less they  are  specially  mentioned  by  its  terms,  they  are 
not  exempted  by  reason  of  their  coverture." — 10  Cvc.  p. 
682,  §  11;  Reciprocity  Bank  Cavse,  22  N.  Y.  9;  Drris- 
bach  V,  Price,  133  Pa.  560,  19  Atl.  569.  The  fourth 
ground  of  the  demurrer  was  properly  overruled. 
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For  the  error  above  pointed  out,  the  decree  of  the  chan- 
cellor is  reversed,  and  the  cause  remanded. 

Haralson,  Dowdell^  and  Denson,  JJ.,  concur. 


Sellers  v.  Farmer. 

Bill  for  Specific  Performamce, 
(Decided  May  17th,  1906.    41  So.  Rep.  291.) 

1.  Equity;  Picas;  Joinder  of  Issue. — Under  chancery  Rule  76  it  is 

not  necessary  to  note  pleadings  in  the  submission  of  a  cause; 
and  in  the  absence  of  demurrer  or  replication  issue  will  be 
treated  as  taken  on  pleas  in  the  answer. 

2.  Appeal;  Presumption  in   Favor  of  Decree. — Where  pleas   have 

been  proven,  it  will  be  presumed  in  favor  of  the  decree  that  it 
was  based  upon  the  pleas  and  proof  of  them,  although  no  men- 
tion is  made  of  the  pleas  In  the  decree. 

3.  Same;  Rulings  on  the  Evidence. — Where  the  opinion  of  the  chan- 

cellor states  that  the  respondent's  objection  to  complainant's 
testimony  are  well  taken  and  must  be  sustained,  but  no  ruling 
thereon  is  shown  by  the  decree,  assignments  of  error  relating 
to  the  ruling  on  such  testimony  cannot*  be  considered. 

Appeal  from  Henry  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

This  was  a  bill  filed  by  the  appellant  to  enforce  spec- 
ific performance  of  a  contract  alleged  to  have  existed  be- 
tween appellant  and  appellee.  The  chancellor  denied 
the  relief  prayed  and  complainant  appeals. 

WiLLL\M  C.  Gates  and  Willlvm  L.  Martin,  for  appel- 
lant.— There  Avas  no  submission  on  the  pleas  which  was 
a  waiver  of  them. — Adair  r.  Fcdcr,  133  Ala.  620;  Hollo- 
tcay  V.  Southern  B.  &  L.  Asso..  136  Ala.  160;  Johiison 
t).  Common  Council ,  127  Ala.  244.  By  proceeding  to  trial 
without  mentioning  the  pleas  was  a  waiver  of  them. — 
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Daughdrel  v.  Helm,  53  Ala.  62;  Harper  v.  Campbell,  102 
Ala.  342. 

The  matters  of  record  referred  to  by  the  witness  Gates 
were  merely  incidental  or  collateral,  not  falling  within 
the  rule  requiring  the  highest  and  best  evidence. — Edst 
V.  Pace,  57  Ala.  521;  Street  v.  Nelson-,  67  Ala.  504;  Fox- 
toorth  V.  Brmvn,  120  Ala.  59. 

T.  M.  Espy,  for  appellee. — The  special  pleas  were  not 
tested  by  complainant,  and  he  will  be  held  to  have  taken 
issue  on  them,  and  being  proven,  was  entitled  to  the  de- 
cree rendered. — Tyson  v.  Decatur  Land  Co..  121  Ala. 
414;  Johnson  v.  Common  Council,  127  Ala.  244;  Stein 
V,  McGrath,  128  Ala.  175]  Mylam  n.  Kiuff,  139  Ala.  319. 
It  is  clear  that  under  rule  76  of  chancery  practice  that 
pleadings  neeii  not  be  noticed  by  the  register  in  order  for 
the  court  to  consider  them. — Jones  v,  Bahyloti,  45  Ala. 
161;  Carter  v.  Thompson,  41  Ala,  381;  Reese  v.  Baker, 
85  Ala.  474. 

DENSON,  J. — Bill  to  enforce  the  specific  performance 
of  a  contract  to  convey  lands.  From  a  decree  of  the 
chancellor  denying  the  relief  prayed  for  the  complainant 
prosecutes  this  appeal.  In  his  answer  to  the  bill  as  it 
was  last  amended  the  respondent  as  a  defense  to  the  bill 
incorporated  independent  special  pleas.  This  he  might 
well  do  under  the  statute  and  reap  the  benefits  that 
might  flow  from  proof  of  the  pleas,  the  same  as  if  they 
had  been  pleaded  separate  and  apart  from  the  answer. — 
Code  1896,  §  699;  Stein  i\  McGrath,  128  Ala.  175,  30 
South.  792;  Mylin  v.  King,  139  Ala.  319,  35  South.  998; 
Tyson  r.  Decatur  Land  Co.,  121  Ala.  414,  26  South.  507. 

But  it  is  insiste<l  by  the  appellant  that  issue  was  not 
joined  on  the  pleas,  and  therefore  that  the  principle  es- 
tablished in  rhe  cases  above  cited  cannot  avail  the  de- 
fendant anything,  although  the  proof  may  establish  the 
avennents  made  in  the  pleas.  The  insistence  that  issue 
was  not  joined  on  the  pleas  is  based  solely  on  the  propo- 
sition that  the  pleas  are  not  mentioned  in  the  note  of 
submission.    Rule  76  of  the  chancery  court  provides  that : 
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"On  the  hearing  of  a  cause,  the  court  can  dispense  with 
the  reading  of  the  pleadings  and  proofs ;  and  in  that  case, 
the  complainant's  counsel  must  state  the  case  ma^ie  by 
the  bill,  and  the  defendant's  counsel  the  case  made  by 
the  answer.  The  complainant's  counsel  must  then  oflfer 
his  testimony  in  chief,  naming  the  witnesses  and  other 
testimony  of  which  the  register  must  take  a  note;  and 
then  that  of  the  defendant  must  be  oflFered,  and 
noted  by  the  register;  to  which  the  complainant 
in  like  manner,  must  oflfer  his  rebutting  testi- 
mony. Any  testimony  not  offered  in  this  way, 
and  noted  by  the  register  on  the  minutes,  must 
not  be  considered  as  any  part  of  the  record, 
nor  considered  by  the  chancellor.  Counsel  on  either  side 
in  the  course  of  their  arguments  can  read  any  portion  of 
the  pleadings  or  proofs.  A  hearing  on  bill  and  answer, 
motion,  demukrer,  exceptions,  or  appeal  shall  conform  as 
far  as  applicaWe  to  this  rule."  It  is  obvious  that  the 
rule  excludes  the  idea  that  it  is  necessary  to  make  a  note 
of  the  pleadings  at  all.  The  pleadings  are  a  part  of  the 
record,  and  the  court  may  refer  to  the  record,  and  any 
part  of  it>  without  any  note  being  made  of  it.  But  the 
evidence,  to  become  a  part  of  the  record,  must  be,  not 
only  noted  in  th(»  note  of  submission,  but  noted  by  the  reg- 
ister on  the  minutes.  By  the  pleas  lieing  incorporated  in 
the  answer,  as  thej  were,  the  complainant's  attention 
was  called  to  them,  and  if  he  deemed  them  sufficient  he 
should  have  had  their  sufficiency  tested  in  the  appropri- 
ate way.  Not  having  done  so,  the  complainant  must  be 
held  to  have  silently  taken  issue  on  the  pleas. — Tyson  v, 
Decatur  Land  Co,,  121  Ala.  414,  26  South.  507;  Anperi- 
can  Freehold  Land  Mortgage  Co,  v.  Dykes,  111  Ala.  178, 
18  South.  292,  56  Am.  St.  Rep.  38.  It' is  true  that  in  the 
decree  no  mention  is  made  of  the  pleas  or  that  the  decree 
is  particularly  rested  upon  the  issue  presented  by  the 
pleas.  Nevertheless,  as  the  decree  was  in  favor  of  the 
respondent,  if  the  pleas  are  proved,  to  sustain  the  de- 
cree of  the  court  we  would  presume  that  the  decree  was 
based  on  the  pleas  and  proof  addressed  to  them.  We  con- 
cur with  the  chancellor,  as  expressed  in  his  opinion,  that 
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the  testimony  establishes  the  pleas;  and  the  decree  dis- 
missing the  bill  is  correct,  whether  the  pleas  are  in  the 
abstract  good  oi  bad.    See  authorities  snpra. 

The  grounds  in  the  assignment  of  errors  which  relate 
to  the  objections  to  testimony  cannot  be  considered,  as 
it  does  not  appear  from  the  decree  that  any  ruling  was 
made  with  respect  of  objections  to  evidence.  It  is  true 
in  the  chancellor's  opinion  he  states  that  objections  made 
by  the  respOBd^nt  to  ccmplainant's  testimony  are  well 
made  and  must  be  sustained ;  but  this  is  merely  the  ex- 
pression of  an  opinion,  and,  not  being  embodied  in  the 
decree,  cannot  be  reviewed. 

We  find  no  error  prejudicial  to  the  appellant  in  the 
record,  and  the  decree  appealed  from  is  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Haralson  and  Dowdell,  JJ., 
concur. 


Gillespie,  et  aU  ^*  Gibbs,  et  al. 

Bill  to  Enjoin  Ultra  Vires  Acts  of  Municipal  Corpora- 
tion, 

(Decided  June  13th,  1906.    41  So.  Kep.  868.) 

1.  Municipal  Corporation  ft ;  Vltra  Vires  Acts;  Injunofi^m;  Parties. 

— ^An  alderman  of  a  town  may,  in  his  individual  capacity,  as  a 
tax  payer  oi  the  town,  join  with  other  tax  payers  as  complain- 
ants to  enjoin  the  nitra  vires  acts  of  the  municipal  corpora- 
tion and  its  officers. 

2.  Same;  Parties  Defenda/nt, — ^The  officers  of  a  municipal  corpora- 

tion engaged  in  the  doing  of  ultra  vires  acts  on  behalf  of  the 
corporation  are  proper  parties  defendant  to  a  bill  to  enjoin 
such  acts,  and  the  municipal  corporation  is  a  necessary  party 
defendant. 

3.  Same;  Defenses.— The  fact  that  after  suit  filed  the  corporation 

and  its  officers  discovered  their  error  and  rescinded  the  order 
under  Which  the. acts  were  directed  to  be  done  and  abandoned 
29. 
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the  illegal  scheme,  does  not  afford  cause  for  dismissiBg  a  suit 
properly  filed  to  enjoin  such  threatened  ultra  vires  act,  even 
though  by  amendment  to  the  bill  such  matters  are  set  up  as 
having  occurred. 
4.  Same;  Bill;  Amendment, — Where  the  town  abandoned  its  project 
of  purchasing  an  additional  lot  for  school  purposes  and  stopped 
paying  out  corporate  funds  \o  repair  the  school  house,  after 
bill  had  been  filed  to  enjoin  such  acts,  but  the  municipal  au- 
thorities immediately  rented  for  the  town  hail  a  portion  of  the 
same 'School  house  for  a  period  of  five  years  and  paid  the  rent 
for  the  whole  term  in  advance,  which  was  a  mere  subterfuge 
to  avoid  the  injunction,  an  amendment  setting  up  these  facts 
did  not  destroy  the  equity  of  the  bill. 

Appeal  from  Cullman  Chancery  Court. 

Heard  before  Hex.  W.  H.  Simpson. 

Tkis  bill  was  filed  by  F.  A.  Gillespie,  and  others,  cit- 
izens and  tax  payers  of  the  town  of  Hanceville,  against 
Gibbs  and  others,  as  mayor  and  aldermen  of  said  town, 
to  enjoin  the  expenditure  of  public  funds  towards  the 
building  and  equipping  of  a  school  house.  The  town  of 
Hanceville  was  not  made  a  party  respondent.  Burkhart 
was  a  member  of  the  board  of  aldermen  at  the  time  of  the 
filing  of  the  bill,  and  was  made  a, party  complainant.  The 
other  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Brown  &  Kyle,  for  appellant. — Municipal  corpora- 
tions can  exercise  only  such  power  as  are  expressly 
granted  in  their  charters,  and  such  as  may  be  neces^^aiy 
and  proper  in  order  to  carry  such  express  or  incidental 
powers  into  effect. — City  of  Eufanla  v,  McNab  67  Ala. 
59;  City  Council  v.  Phwk  Road,  31  Ala.  76;  Mayor  v. 
Ynille,  3  Ala.  157.  All  acts  therefore,  which  are  not  au- 
thorized by  these  principles  are  ultra  vires  the  corpora- 
tion.—J/e^fr,  ct  al  r.  Evslcy,  37  So.  Rep.  639.  The  acts 
of  the  common  council  are  the  acts  of  the  town  when  and 
only  when  relating  to  a  subject  over  Avhich  it  has  juris- 
diction; otherwise,  it  is  the  acts  of  the  individual. — 20 
A.  &  E.  Ency.  of  Law,  pp.  1209-1210.  The  original  and 
amended  bill  constitute  but  one  bill,  and  that  bill  speaks 
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as  of  the  filing  of  the  original  bill  as  to  the  rights  of 
complainant. — Taunton,  et  ah  v.  Mclnninh,  46  Ala.  619; 
Adams  v,  PhilUpH,  75  Ala.  416;  Bracken  v,  Neu-^man,  121 
Ala.  311.  The  amendments  to  the  bill  were  gennaine  to 
the  purposes  of  the  bill  and  were  improperly  stricken. — 
McMinn  v.  Kartcr,  123  Ala.  507.  The  courts  of  equity 
will  at  the  suit  of  tax  payers  enjoin  the  officers  of  a  mu- 
nicipal corporation  from  making  illegal  contracts  for 
misappropriating  public  funds. — Inge  v.  Mobile,  135  Ala. 
187;  AUen  v,  LaFajjette,  89  Ala.  641.  Burkhart,  al- 
though a  member  of  the  council,  was  a  proper  party 
complainant.  The  action  is  against  the  individual  and 
not  against  the  corporation  and  the  corporation  was  not 
a  necessary  party. — ^anche  v.  Wchh,  97  Ala.  111. 

Georgk  H.  Parker,  for  appellee. — Burkhart  is  a  party 
improperly  joined  as  a  party  complainant,  as  he  was  a 
member  of  the  body  whose  wrong  doing  is  souglit  to  be 
enjoined. — 10  Ency.  P.  &  P.  p.  906.  The  corpc^ration  was 
a  necessary  party. — 10  Ency.  P.  &  P.  p.  914  ;Po//Yr«  r. 
Decatur,  54  Ala.  214.  Upon  the  admission  of  the  amend- 
ment to  the  original  bill  showing  that  the  respondents  are 
not  carrying  out  the  acts  enjoined,  the  injunction  should 
be  dissolved  and  the  bill  dismissed. — Hteinrr  v.  l^chohe, 
105  Ala.  607;  2  High  on  Injunctions,  §  1494;  P.  &  P.  p. 
1038.  The  town  Irad  the  authority  to  do  and  perform  the 
acts  complained  of. — Mitchell  v.  The  Vitif  of  Gaihden, 
109  Ala.  390;  Allen,  r.  haVayette,  89  Ala.  641.  The 
amendments  were  clearlv  departures. — 10  Encv.  P.  &  P. 
p.  96. 

TYSON,  J.— This  is  the  case  of  a  bill  filed  by  certain 
taxpayers  of  the  municipality  of  the  town  of  Hanceville, 
one  of  whom  was  an  alderman  of  the  said  town,  against 
the  intendant  and  the  other  aldermen,  to  enjoin  ultra 
vires  acts  of  the  corporation.  The  particular  act  com- 
plained of  was  the  application  of  corporate  funds  to  the 
repair  and  completion  of  school  property  owned  by  the 
Hanceville  school  district  situated  in  the  town,  and  the 
purchase  of  an  additional  lot  for  the  said  school.    After 
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an  injunction  had  issued,  the  town  authorities,  recogniz- 
ing the  want  of  power  to  do  the  act  complained  of,  re- 
voked the  orders  under  which  they  were  directed  to  be 
done,  and  apparently  abandoned  the  project,  but  imme- 
diately afterwards  rented  for  a  town  hall  a  portion  of 
the  same  schoolhouse  for  five  years,  and  paid  the  rent  for 
the  whole  term  in  advance,  amounting  to  11^250.  There- 
upon amendments  to  the  bill  were  interposed,  setting  up 
these  facts,  alleging  that  they  were  a  mere  subterfuge  for 
avoiding  the  injunction,  and  making  ne\v'  parties.  Mo- 
tions were  made  to  strike  the  amendments  as  departures, 
to  dismiss  the  bill  for  want  of  equity,  and  to  dissolve  and 
discharge  the  injunction,  and  at  the  same  time  demur- 
rers were  interposed  to  the  whole  and  to  parts  of  the  bill. 
The  chancellor  dissolved  the  injunction,  struck  the 
amendments,  sustained  the  demurrers,  and,  finding  in 
his  decree  that  the  bill  could  not  be  amended  so  as  to 
give  it  equity  and  that  complainants  made  no  effort  to 
amend,  dismissed  the  bill.  The  appeal  is  brought  by 
the  complainants  below  to  reverse  this  decree. 

We  do  not  doubt  the  right  of  an  alderman  to  join  in 
his  individual  capacity  as  a  taxpayer  of  the  town  with 
the  other  complainants  to  enjoin  ultra  vires  acts  by  the 
town  authorities  and  their  officers.  One  does  not  lose 
his  character  and  capacity  and  rights  as  a  citizen  by  be- 
coming an  officer  of  the  town  in  which  he  lives,  and  he 
by  no  means  complains  of  himself  by  joining  with  others 
in  the  institution  of  a  suit  in  his  capacity  as  a  citizen  and 
taxpayer  against  the  corporation  and  its  officers  other 
than  himself.  Nor  do  we  doubt  that  the  officers  of  the 
corporation  engaged  in  the  peipetration  of  ultra  vires 
acts  in  behalf  of  the  corporation  are  proper  parties  de- 
fendant to  a  suit  to  enjoin  such  acts,  or  to  correct  them. 
In  such  case  there  may  be  a  personal  liability  in  favor  of 
the  corporation,  to  be  imposed  upon  the  officers  engaged 
in  the  illegal  acts  complained  of.  Nor  does  the  fact  that, 
after  a  suit  has  been  instituted,  complaining  of  ultra 
vires  acts  about  to  l)e  done,  the  corporation  and  its  offic- 
ers discover  their  error  and  revoke  the  orders  under 
which  the  acts  were  directed  to  be  done,  and  abandon  the 
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ill^al  scheme,  afford  any  cause  for  the  dismissal  of  a  suit 
properly  instituted  to  prevent  the  acts  complained  of, 
although  such  matters  be  set  up  as  amendments  to  the 
bill  as  having  occurred.-3f  cl/iwn  v,  Karter^  123  Ala.  502, 
26  South.  649.  Such  acts  of  recantation  by  the  corpora- 
tion and  its  officers,  as  stated  in  the  case  cited,  strengthen 
the  case  made  by  the  original  bill,  and  confirmed  the  ti- 
tle to  relief  thiTein  alleged,  and  by  no  means  have  the  ef- 
fect of  destroying  the  equity  of  the  original  suit.  The 
amendment  in  this  case,  while  it  might  not  give  the  com- 
plainants any  right  to  relief  against  the  acts  complained 
of  theiein,  in  reference  to  the  renting  of  a  portion  of  the 
school  house  as  a  town  hall,  on  the  ground  that  the  mu- 
nicipal authorities  have  a  legislative  discretion  in  refer- 
ence to  such  matters,  which  cannot  be  inquired  into,  and 
particularly  so  in  a  case  of  this  kind,  instituted  for  a 
different  purpose,  did  not  interfere  with  the  equity  of  the 
original  bill  to  have  the  judgment  of  the  court  in  strik- 
ing the  amendments,  which  is  necessarily  an  act  antece- 
dent in  its  nature  to  the  dismissal  of  the  bill,  would  cer- 
tainly leave  the  bill  unimpaired  by  the  amendments. 

But  there  is  a  defect  about  the  original  bill  which 
seems  to  render  the  sustaining  of  the  demurrer  thereto 
unobjectionable.  The  suit  is  in  reference  to  corporate 
property  and  alleged  corporate  conduct.  Ordinarily  the 
corporation  itself  would  be  the  proper  complainant  to 
bring  such  suit,  but,  being  under  control  of  officers  who 
were  united  in  the  pi  eject  of  misapplying  th<;  corporate 
funds,  the  right  to  prevent  such  injuries  to  the  corpora- 
tion by  the  institution  of  suits  such  as  this  by  the  taxpay- 
ers of  the  town  is  undoubted,  and  it  is  fully  recognized; 
but  the  municipal  corporation  in  its  corporate  capacity 
is  a  necessarv  party  to  the  proceeding,  when  it  is  not  a 
plaintiff.  When  the  suit  is  one  to  vacate  a  charter  and 
restrain  persons  from  acting  as  a  corporation,  it  was  im- 
proper, prior  to  section  3423  of  the  code  of  1806,  to  make 
the  alleged  corporation  a  party  defendant,  since  it  would 
be  an  admission  of  its  existence. — ^tafe  ex  rcL  {iaiiche 
V.  Wehh,  97  Ala.  Ill,  12  South.  377,  38  Am.  St.  Rep.  151. 
But  when  the  suit  is  in  behalf  of  a  corporation,  and  to 
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preserve  its  property  against  illegal  acts  done  in  its  name 
by  its  officers,  the  corporation  as  such  is  certainly  an  in- 
dispensable party.  The  analogy  in  such  cases  between 
municipal  eorporations  and  private  corporations,  when 
suits  are  instituted  in  behalf  of  the  latter  by  corporators, 
is  perfect. — 10  Cyc.  pp.  995,  996,  and  authorities  there 
cited;  2  Dillon  on  Corporations,  §§  915,  916.  Though 
the  inhabitants  of  a  town  are,  as  stated  in  City  of  En- 
fmiJa  r.  McNab,  67  Ala.  589,  42  Am.  Rep.  118,  the  corpo- 
rators, and  the  officers  are  but  public  agents  of  the  cor- 
poration, the  corporation  itself  is  the  legal  owner  of  all 
the  property  standing  in  its  name,  as  much  as  a  private 
corporation,  and  neither  can  be  dispensed  with  as  a  party 
defendant  to  a  legal  proceeding  such  as  this. — Ency.  PL 
&  Pr.  vol.  10,  p.  914 ;  Id.  vol.  14,  p.  224 ;  36  Ceni.  Dig.  col. 
3126;  New  Orleans  M,  d  0.  K.  R.  Co.  t\  Dunn,  51  Ala, 
128;  Turner  v.  Crnzen,  70  Iowa,  222,  30  N.  W.  483; 
Moore  v,  Hchf,  73  Iowa,  538,  35  N.  W.  623. 

The  demurrer  in  this  case  on  the  ground  of  the  absence 
of  the  corporation  as  a  party  to  the  suit  was  distinctly 
made,  and  was  sustained  in  term  time,  and  the  complain- 
ants, by  not  offering  to  amend,  stood  by  their  bill.  There 
was  thus  no  alternative  left  but  to  dismiss  the  bill,  since 
"no  court  can  adjudicate  directly  upon  a  person's  right 
without  the  partv  being  either  actually  or  constructively 
before  the  court.'"— 3fa//oir  v.  Hinde,\2  Wheat  (U.  S.) 
130,  15  L.  Ed.  158;  3  Brick.  Dig.  373.  As  this  point  is 
decisive,  and  must  result  in  the  aflfirmance  of  the  decree 
of  the  lower  court,  it  is  unnecessary  to  consider  other 
matters  in  the  case. 

The  decree  of  the  lower  court  is  therefore  affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 
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Universallst  Convention  of  Ala. 
V.  May, 

Bill  to  Acquire  Control  of  Trust  Funds. 

(Decided  May  Slst,  1907.    41  So.  Rep.  515.) 

Charities;  Cy  Pres  Doctrine, — ^The  doctrine  of  cy  pres,  as  recognized 
and  administered  by  the  English  courts  of  chancery  in  refer- 
ence to  trusts,  being,  as  it  was,  based  upon  the  prerogative  pow- 
er of  kings,  is  not  recognized  by  the  Alabama  courts. 

Appeal  from  Houston  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

The  case  made  by  the  bill  is  that  the  appellant  is  a  cor- 
poration organized  under  the  laws  of  Alabama  and  en- 
gaged in  the  work  of  propagating  a  religious  doctrine 
known  as  Universal  ism,  and  in  the  building  and  organ- 
izing of  churches  within  said  state  for  the  purpose  of  fur- 
thering said  work  and  enabling  them  to  carry  on  the 
same  in  a  more  efficient  manner;  that  all  of  such  church- 
es are  the  property  of  the  state  organization ;  that  in 
January,  1807,  Green  conveyed  to  Granger  &  Price,  as 
trustees  of  the  Uni  versa  list  Church  of  the  town  of  Do- 
than,  a  certain  lot,  which  was  sold  upon  order  of  this 
court  at  public  outcry,  and  the  sum  of  |750  was  realized 
from  said  sale,  the  same  being  net  after  payment  of 
costs  and  expenses,  and  that  the  same  is  now  in  the  hands 
of  the  register  of  this  court;  that  said  trust  estate  has 
failed  of  execution  because  there  is  not  now  and  never 
has  been  a  Universiilist  Church  organized  in  Dothan,  and 
the  said  estate  is  entirely  wanting  in  a  cestui  que  trust, 
and  that  there  is  but  one  Universalist  Church  oi'ganiza- 
tion  in  Alabama,  this  plaintiff,  and  as  such  all  church 
property  l>ecomes  the  property  of  and  belongs  to  the  state 
organization ;  that  it  was  contemplated  by  the  grantors 
in  said  trust  deed  at  the  time  of  its  execution  that  the 
beneficiary,  the  church  at  Dothan,  should  become  a  part 
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of  the  Universal  ist  General  Convention,  or  the  complain- 
ant in  this  case,  which  is  one  of  its  subdivisions,  and  that 
complainant  should  become  the  owner  and  control  the 
property  so  conveyed  for  the  establishment  of  such  a 
church  at  Dothan,  but  that  after  diligent  effort  to  organ- 
ize and  establish  a  church  of  this  faith  and  order  at  Do- 
than they  have  failed;  that  unless  the  chancery  court 
grants  relief  in  this  behalf,  the  trust  estate  will  continue 
dormant  and  unused,  and  the  purposes  for  which  the 
same  was  created,  will  faiL;  that  after  making  tke  oan- 
veyanee  above  set  out  the  said  Granger  and  Price  died, 
and  that'  no  trustee  wa»  appointed  or  elected  in  their 
place  until  the  appointment  of  the  respondent  here- 
in as  trustee  by  the  register  of  this  court ;  and  that  said 
respondent  is  the  sole  trustee  of  said  trust  estate.  The 
bill  contained  an  offer  to  make  bond  for  the  fund  above 
referred  to  in  double  its  amount,  to  be  approved  by  the 
register  of  this  court  and  payable  to  this  respondent,  and 
conditioned  upon  the  return  of  the  said  fund  whenever  a 
UniVersalist  Church  is  organized  in  Dothan,  Ala,  The 
prayer  of  the  bill  was  that  complainant  be  entitled  to 
have  the  use  and  custody  of  the  fund  in  the  hands  of  the 
register  of  this  court,  and  that  the  said  trust  estate  has 
failed,  in  that  there  is  no  beneficiary  therefor,  and  that 
the  property  conveyed  to  said  trustee,  or  the  proceeds 
thereof,  be  delivered  to  orators,  to  be  used  as  to  them  may 
seem  right  and  pi^per.  There  were  demurrers  and  mo- 
tions to  dismiss  fw  want  of  equity.  Prom  this  decree, 
this  appeal  is  prosecuted.  There  was  also  motion  to  dis- 
miss the  appeal  in  this  cause,  which  was  overruled. 

» 
R.  D.  Crawford,  for  appellant. — Under  the  allega* 
tion  of  the  bill  complainants  are  most  nearly  like  the  be- 
quest to  which  the  trust  fnnd  i»  specially  dedicated  and 
therefore  the  ti^ust  fund  in  the  hands  of  the  register 
should  be  transferred  to  the  care,  custody  and  control  of 
complainant. — ^5  A.  &  B.  Ency.  of  Law,  p.  939 ;  8  lb,  p. 
534. 

Espy  &  Farmer,  for  appellees. — Houston  county  nev«p 
having  been  added  to  or  made  a  part  of  the  southeastern 
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chancery  division,  except  by  the  act  of  Feb.  28th,  1903, 
(Acts  1903,  p.  108),  which  act  is  a  local  act  and  uncon- 
stitutional for  want  cf  notice,  the  proceedings  in  this 
case  are  void  and  the  cause  should  be  dismissed. — Lan- 
caster V.  Oafford,  37  So.  Rep.  108;  Kidd  v,  Bwrke,  38 
So.  Rep.  241.  The  doctrine  of  cy  pres  as  administered  by 
the  courts  of  England  has  never  been  recognired  in  Ala- 
bama.— Williams  v.  Pearson,  38  Ala.  299, 

DOWDELL,  J.— The  complainant  by  its  bill  invoked 
an  application  of  the  doctrine  of  cy  pres  in  the  applica- 
tion of  a  trust.  Upon  this  theory,  and  this  alone,  is  the 
bill  filed.  The  bill  was  demurred  to  by  the  respondent, 
assigning  a  number  of  grounds,  which  demurrer  was  sus- 
tained by  the  chancellor,  and  from  his  decree  the  pre>sent 
appeal  is  prosecuted. 

Apart  from  any  consideration  of  insufficiency  in  the 
averments  of  the  bill,  as  pointed  out  by  the  demurrer,  it 
is  enough  to  say  that  the  theory  upon  which  the  bill  is 
filed  finds  no  support  in  the  former  adjudications  on  the 
subject  by  this  court.  The  doctrine  of  cy  pres,  as  recog- 
nized and  administered  by  the  English  Court  of  Chan- 
cery, was  based  upon  prerogative  power  of  the  king,  and 
the  principle,  therefore,  is  by  us,  under  our  institutions, 
without  recognition. — Carter  i\  Half  our,  19  Ala.  814; 
Williams  v,  Pearson,  38  Ala.  299;  Johnson  v.  Holifield, 
79  Ala.  423,  58  Am.  Rep.  596.  There  was  no  error  in 
sustaining  the  demurrer  to  the  bill,  and  the  decree  of 
the  chancellor  will  be  affirmed. 

Affirmed. 

Weaklbt,  C.  J.,  and  Haralson  and  Dknsox,  JJ.,  con- 
cur. 
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Harton  v.  Town  of  Avoiidale. 

Bill  for  Hupcrscdeus  and  Certiorari  to  the  Authorities 

of  the  Town  of  Avondaie  to  Stay  Further 

Proceedings  as  to  Certain  A  sessments 

and  to  Declare  the  Same  Null 

and  Void. 

(Decided  July  6,  1906.     41  So.  Rep.  934.) 

1.  Exceptional  Bills  of;  Signing;  Time. — The  judgment  in  this  case 

was  rendered  Jan.  3l8t,  1906,  and  thie  bill  of  exceptions  signed 
Nov.  13,  under  orders  by  the  court  extending  the  time  of  sign- 
ing to  Dec.  1st,  1905.  Held,  that  the  signing  was  within  six 
months  of  the  adjournment  of  the  term  at  which  the  Judgment 
was  rendered  and  within  the  time  fixed  by  the  trial  Judge  under 
orders  extending  the  time,  and  that  the  bill  was  signed  in  time. 

2.  Constitutional  Late;  Due  Process;  Special  Assesssment. — The  as- 

sessment of  the  cost  of  improvement  against  lands  abutting  in 
the  immediate  vicinity  of  the  improvement,  being  a  part  of  the 
taxing  power  of  the  government,  cannot  be  said  to  be  without 
due  process  of  law,  because  there  is  not  a  provision  for  a  reg- 
ular investigation  by  court  and  Jury  in  order  to  ascertain  the 
amount  of  burden  that  shall  be  placed  upon  the  property. 

3.  Municipal    Corporations;    Street    Improvement;    Special   Assess- 

ment; Method  of  Imposition. — The  determination  of  the  pro- 
portion of  the  burden  of  the  cost  of  street  improvement,  that 
shall  be  borne  by  the  abutting  property  and  by  the  public,  be- 
ing a  matter  of  legislative  discretion,  and  the  legislature  having 
determined  that  the  assessment  shall  be  made  in  a  particular 
manner,  it  will  be  presumed  that  the  legislature  has  deter- 
mined, that  that  is  the  proper  measure  of  the  benefits  received. 

4.  Same;  Assessment  of  Benefit. — The  rule  of  assessment  that  the 

cost  of  the  improvement  must  be  assessed  in  proportion  to  the 
.  amount  of  benefits  accruing  to  the  property  owner  means  sim- 
ply that  there  should  be  some  rule  of  apportionment  of  the 
whole  charge,  having  reference  to  the  benefit  received  by  the 
respective  owners,  and  not  that  one  owner  should  not  be 
charged  in  excess  of  actual  benefits  received. 

5.  Same;  Constitutional  Provision;  Instruction. — §  223  constitution 

1901  merely  fixes  the  limit  beyond  which  assessments  for  mu- 
nicipal improvement  on  abbutting  property  shall  be  void,  and 
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authorizes  the  courts  to  examine  the  matter  and  determine 
whether  or  not  such  constitutional  limit  has  been  transcended ; 
and  such  provision  has  no  application  to  the  manner  in  which 
the  assessment  is  proportioned,  whether  by  the  front  foot,  or 
otherwise. 

6.  Same;  Charter  Provisions;;  Validity. — The  charter  of  the  city  of 

Avondale  (Acts  1894-5,  p.  139)  does  not  violate  §  223,  constitu* 
tion  of  1901. 

7.  Same;  Review. — Under  the  provisions  of  the  charter  of  Avondale 

the  property  owner  against  whom  the  assessment  is  made,  if 
not  satisfied  with  the  action  of  the  board  of  assessment,  (in  this 
case  the  city  council)  may  remove  the  matter  by  certiorari  to 
the  city  or  circuit  court,  and  have  the  matter  tried  de  novo, 

8.  Same;  Apportionment  of  Cost. — Section  12  of  the  Avondale  city 

charter .  declares  that  not  more  than  one-third  of  the  cost  of 
street  improvements  shall  be  assessed  ag4inst  the  owners  of 
abutting  property,  not  including  sidewalks.  Held,  the  city  was 
without  authority  to  assess  one-third  of  the  cost  of  the  entire 
street  improvement  to  the  owners  on  each  side  of  the  street,  as 
such  assessment  would  require  a  payment  by  the  abutting  prop- 
erty of  two-thirds  of  the  cost  of  the  work. 

9.  Same;  Cost  of  Guttering. — Section   12  of  the     Avondale     city 

charter  does  not  authorize  the  assessment  of  the  entire  cost  of 
guttering  against  the  property  abutting  on  the  street 

10.  Same;  Authority  to  Improve  Streets;  Character;  Delegation. — 

The  authority  granted  the  city  of  Avondale  and  its  council  to 
grade  and  pave  streets  and  sidewalks  is  legislative  in  character, 
and  it  cannot  delegate  to  any  other  official  or  committee  to  de- 
termine the  kind  and  character  of  the  improvementa  The  city 
council  must  ascertain  and  determine  this  matter. 

11.  Same;  Ratification. — Where  the  ordinance  providing  for  the  im- 

provement of  a  street,  delegated  to  the  street  committee  the 
duty  of  having  the  streets  graded,  guttered,  curbed  and  maca- 
damized, and  left  the  specifications  and  material  to  the  Judg- 
ment of  the  street  committee,  and  after  levy  of  an  assessment 
the  work  was  accepted  by  the  city  council,  such  acceptance  con- 
stituted the  entire  proceedings  the  act  of  the  city  council,  and 
the  assessment  was  not  void  because  the  specifications  and 
material  were  left  in  the  first  instance  to  the  street  committee. 

12.  Same;  Method  of  Levy;  Assessment. — Section  223,  constitution 

of  1901,  places  but  one  limit  on  street  improvement  assessment, 
and  an  assessment  is  not  void  under  it,  solely  because  each  lot 
was  assessed  on  the  basis  of  the  cost  of  the  work  done  in  front 
of  it,  instead  of  first  ascertaining  the  entire  improvement  cost, 
and  apportioning  the  same  among  the  abutting  owners. 
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Apeal  from  Birmingham  City  Court. 

Heard  before  Hon.  C.  W.  Ferguson. 

This  bill  was  filed  by  the  appellant  against  appellee, 
reciting  that  certain  street  improvements  had  been  made 
abutting  her  property,  and  that  the  costs  of  said  street 
improvement  had  been  assessed  against  her  property, 
without  regard  to  the  benefits  accruing  from  said  im- 
provement to  her  property,  and  greatly  in  excess  of  the 
value  derived  from  said  improvement  or  the  benefits  ac- 
cruing to  the  property  therefrom,  and  alleging,  also,  the 
acts  of  the  general  assembly  under  the  authority  of  which 
the  town  of  Avondale  was  making  these  assessments. — 
Acts  1894-95,  p.  137.  The  prayer  of  the  bill  is  that  writs 
of  supersedeas  and  certiorari  be  issued  from  this  court, 
directed  to  the  mayor  and  aldermen  of  the  town  of  Avon- 
dale,  commanding  them  to  "stay  all  further  proceedings 
and  to  send  forthwith  a  certified  copy  of  the  entire  pro- 
ceedings and  records  to  this  court,  and  that  upon  consid- 
eration by  this  court  of  said  proceedings  the  said  assess- 
ment shaJl  be  declared  null  and  void  and  of  no  effect." 
On  the  final  bearing  of  the  cause  the  trial  court  found  the 
issues  in  favor  of  the  defendant,  and  entered  a  judgment 
for  the  amount  of  the  original  assessment,  plus  8  per 
cent,  intere.st,  and  also  adudged  that  the  judgment 
should  be  a  lien  upon  the  lots  of  the  appellant.  From 
this  judgment  she  appeals.  There  was  motion  to  dismiss 
bill  of  exceptions,  because  not  signed  in  time,  tl^e  facts 
concerning  which  sufficiently  appear  in  the  opinion. 

L£ADB£ATTEB  &  JoHNSTON,  for  appellant. — The  snccess- 
ful  prosecution  by  the  petitioner  of  his  writ  of  certio- 
rari reviewing  the  proceedings  of  Avondale  in  the  matter 
of  improvement  assessments  must  result  in  an  order 
quashing  and  annulling  the  levy  made  bv  the  municipal- 
ity.—Acts  1894-5,  p.  137,  §  12;  Fore  v.  Fore,  U  Ala.  478; 
Ex  parte  Madison  Turnpike  Co.,  62  Ala,  93. 

A  charter  or  ordinance  which  arbitrarily  declares  that 
the  unascertained  whole  cost  of  a  local  improvement 
shall  be  assessed  against  abutting  property  without  ref- 
erence to  the  special  benefits  is  unconstitutional  and  void. 
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— Mayfield's  Digest,  vol.  5,  p.  697,  and  note;  §  223  consti- 
tution of  Ala,  (1901) ;  City  Council  v.  Foster,  133  Ala. 
587;  City  Council  v.  Birdsong,  126  Ala.  632;  Ear- 
Ian,  J.,  in  French  v.  Barber  Asphalt  dc.  Co.,  181  U.  S. 
324. 

Curbing  and  guttering  are  not  parts  of  the  sidewalk 
but  of  the  street  and  no  greater  per  cent  of  their  cost 
can  be  assessed  against  abutting  property  than  the  char- 
ter authorizes  in  case  of  streets. — McNamara  v,  Estea, 
22  Iowa  246;  Warren  v.  Henley,  31  Iowa  31;  Wihon  v. 
GhUcatt,  12  Colo.  600,  21  Pac.  901;  Job  v.  People,  193 
m.  609,  61  N.  E.  1079;  B.  F,  M.  R,  Co.  v.  Spearman,  12 
Iowa  112;  Buell  v.  Ball,  20  Iowa  282;  25  Am.  &  Eng. 
EncYC.  Law,  (2d  Ed.)  p.  1180;  Palmer  v.  Way,  6  Colo. 
106. 

To  assess  each  lot  with  all  or  a  fixed  per  cent,  of  the 
work  actually  done  in  front  of  it  without  regard  for  the 
work  done,  cost,  benefit,  or  detriment  to  all  or 
any  of  the  other  lots  is  a  vicious  and  illegal 
method  of  assessment. — Cooley,  Taxation  453,  Chap. 
20,  §  53;  Id.  (2d.  Ed.)  646,  647;  25  Am.  & 
Eng.  Encyc.  Law  (2d.  Ed.)  1204  and  ca.  ci.;  Mc- 
Quillin  Munc.  Ord.  p.  858,  §"550;  City  of  Independence 
V.  Gates,  110  Mo.  374,  19  S.  W.  728 ;  Diggins  v.  Braicn. 
76Cal.  318,  18  Pac;  Cooley  Const.  Lim.  (6th  Ed.)  250; 
Johnson  v.  Milwaukee,  40  Wis.  315;  Watkins  v.  Milwau- 
kee, 52  Wis.  98,  8  N.  W.  823 ;  81  Wis.  326,  61  N.  W.  566 ; 
34  Ohio  St.  551 ;  Watkins  v.  Zwietusch,  47  Wis.  513,  8 
N.  W.  35. 

The  dictum  in  City  Council  v.  Moore,  140  Ala.  638,  to 
the  effect  that  a  statute  requiring  an  apportionment  ac- 
cording to  benefit  would  be  fully  complied  with  by  an 
apportionment  according  to  frontage  is  unsound  and  has 
been  repeatedly  discountenanced. — 2  Dillon  Munic.  Corp. 
f4th  Ed.),  note  to  §  752,  p.  914;  Ware  v.  Jersey ville,  158 
111.  234,  41  N.  E.  736;  State  v.  Hudson,  29  N.  J.  L.  104; 
lb.  115,  266;  State  v.  Jersetj  City,  40  N.  J.  L.  485;  38  N. 
J.  L.  419;  39  N.  J.  L.  646;  37  N.  J.  L.  425;  Watkins  v. 
Zunetusch,  47  Wis.  513,  3  N.  W.  35;  40  Wis.  315,  52  Wis. 
98;55Wis.  335,  369. 
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Where  the  charter  of  a  town  confers  ni)on  the  town 
council  the  power  to  cause  its  streets  and  sidewalks  to  be 
improved  and  to  assess  the  cost  thereof  against  abut- 
ting property,  these  functions  cannot  he  delegated  to  any 
committee  or  other  agency.  The  council  must  determine 
the  place,  the  nature  and  plan  of  improvement,  and  the 
means,  leaving  to  agents  nothing  more  than  the  execu- 
tion of  the  plans  adopted  by  the  council  itself;  and  an  or- 
dinance which  directs  in  general  tenns,  the  making  of  an 
improvement  and  referring  the  whole  matter  (e.  g.  let 
ting  contiact,  determining  character  of  material,  etc.)  to 
"the  street  committee,"  is  abortive  and  void  and  wholly 
inoperative  as  a  foundation  for  the  levy  of  special  as- 
sessments against  the  abutting  owners. — Hi/des  t*.  Joi/es, 
96  Am.  Dec.  311,  4  Bush.  464;  BmUaU  i\  Clark,  (N.  Y.) 
29  Am.  Rep.  105  and  note;  McCroirrll  r.  Bristol,  20  L. 
R.  A.  653,  and  note;  City  of  Ht,  Louis  v,  Clements,  43 
Mo.  395;  s.  c.  52  Mo.  IZZ^Unggles  i\  Collier ,  43  Mo.  353 
Foss  V.  City  of  Chicago,  56  111.  354 ;  Moore  v.  City  of  Chi 
caffo,  60  111.  243 ;  City  of  aS7.  Joseph  i\  Wilshire,  47  Mo, 
App.  125;  Th/)mpson  v.  Schermrrhorn^  55  Am.  Dec.  385 

So  in  regard  to  levying  the  assessment :  the  exercise  of 
that  power  is  judicial  and  cannot  be  delegated. — State 
V.  Tmrn  of  Hoboken,  32  Atl.  65,  58  N.  J.  L.  129;  Sim- 
mons  V.  Passaic,  38  N.  J.  L.  60;  White  ?;.  Stephens,  67 
Mich.  33,  34  N.  W.  255,  ct  passim. 

Where  an  ordinance  authorizes  a  certain  improvement 
to  be  made  throughout  a  given  district,  the  cost  of  which 
it  is  proposed  to  assess  against  the  property  abutting 
the  improvement,  it  is  illegal  to  levy  the  assessment 
when  only  a  portion  of  the  contemplated  improvement 
has  been  made.  The  cost  of  the  entire  improvement  as 
originally  authorized  must  be  ascertained  and  appor- 
tioned over  the  entire  property.  Otherwise,  an  assess- 
ment is  premature  and  abortive. — City  of  Independence 
i\  Gates,  110  Mo.  347,  19  S.  W.  728;  City  of  St  Louis  v. 
Clements,  49  ^lo.  552;  Dir/yins  r,  Bro^m,  76  (^al.  318,  18 
Pac.  373;  Bellerue  Imp.  Co.  v.  Bellevue,  39  Neb.  876,  58 
N.  W.  446. 
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Bowman,  Harsh  &  Beddow,  for  appellee. — On  the  au- 
thority of  Ahercrombie  v.  Vandiver,  140  Ala.  229,  and 
cases  therein  cite<i,  the  court  will  not  consider  the  bill  of 
exceptions  in  this  case,  and  as  no  error  is  assigned  of  rec- 
ord the  cause  must  necessarily  be  affirmed. 

SIMPSON,  J. — It  appears  from  the  record  that  the 
judgment  appealed  from  in  this  cai5e  was  rendered  on 
January  31,  1905;  that  theie  were  orders  by  the  presid- 
ing judge  successively  extending  the  time  for  signing  the 
bill  of  exceptions  to  December  1st ;  and  that  the  bill  was 
signed  November  13,  1905,  which  was  more  than  nine 
months  after  the  date  of  the  judgment  and  beyond  the 
next  term  of  the  court.  Section  620  of  the  code  of  1896 
is  imperative  that  "the  time  allowed  for  signing  a  bill 
of  exceptions  must  not  be  extended  beyond  six  months 
from  the  adjournment  of  court,'^  and  rule  30,  p.  1200,  of 
the  code  of  1896,  provides  that  the  limit  to  which  the 
signing  may  be  extended  by  agreement  is  that  it  must  be 
signed  "before  the  next  succeeding  term  of  such  court." 
Appellee  claims  that  as  the  time  when  the  bill  of  excep- 
tions was  signed  in  this  case  was  after  the  commence- 
ment of  the  next  succeeding  term,  and  more  than  nine 
months  after  the  judgment  was  rendered,  the  same  can- 
not be  considered.  According  to  the  act  establishing  the 
city  court  of  Birmingham  there  is  but  one  term  of  court, 
"commencing  on  the  first  Monday  in  September  and  end- 
ing on  the  last  day  of  the  succeeding  June." — Acts  1888- 
89,  p.  995.  This  court  has  heretofore  held  that  the  lim- 
itation as  to  the  next  term  of  court,  under  rule  30,  ap- 
plies only  to  extensions  bv  agreement. — Vooley  v.  U.  S. 
fiavhif/s  d  Loan  Afis'n,  132  Ala.  590,  592,  31  South.  521. 
The  exten«5ions  in  this  case  were  all  by  the  presiding 
judge,  and  the  bill  was  signed  within  six  months  after 
the  adjournment  of  court,  as  shown  by  the  act  above 
cited. 

But  another  question  arises:  The  act  establishing  the 
city  court  of  Birmingham  provides  that  bills  of  excep 
tions  "must  be  signed  by  the  presiding  judge  of  said 
court  within  sixty  days  after  the  day  on  which  the  issue 
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or  issues  of  fact  to  which  such  bill  of  exceptions  relates 
was  tried,  unless  the  time  for  signing  such  bill  of  excep- 
tions is  extended  by  agreement  of  parties,  or  by  order  of 
the  presiding  judge,  as  now  authorized  by  law  respecting 
the  signing  of  bills  of  exceptions  in  the  circuit  court." — 
Acts  1888-89,  p.  1000.  Section  617  of  code  of  1896  pro- 
vides that  "the  court  may,  in  term  time,  fix  a  time  in 
which  the  bill  of  exceptions  may  be  signed,  and  the  judge 
may,  in  vacation,  extend  such  time";  and  section  619 
provides  that  "the  time  fixed  by  the  court  or  judge  may 
be  extended  by  agreement  of  parties  or  their  counsel,  and 
the  time  fixed  by  agreement  may  be  extended  by  the 
judge  in  vacation.''  This  court  has  heretofore  held  that 
the  judge  of  the  city  court  cannot  extend  the  time  for 
signing  a  bill  of  exceptions  during  the  sitting  of  the 
court;  but  on  the  authority  of  the  case  of  Moss  v.  Moself/, 
(Ala.)  41  South.  1012,  this  bill  was  properly  signed. 

The  matter  of  local  assessment  for  street  improve- 
ments has  been  so  completely  "threshed  over,"  as  ex- 
pressed in  a  previous  decision  of  this  court,  that  we  will 
not  attempt  to  go  over  the  argument  pro  and  con  in  the 
various  cases,  but  will  merely  allude  to  the  latest  expres- 
sions from  the  supi*eme  court  of  the  United  States  and 
our  own  court.  The  substance  of  the  latest  decision  ot 
the  supreme  court  of  the  ITnited  States  on  this  subject  is 
(French  r.  Barher  Asphalt  Co..  181  U.  S.  324,  21  Sup. 
Ct.  625,  45  L.  Ed.  879)  that  it  is  not  a  violation  of  the 
14th  amendment  to  the  constitution  of  the  United  States 
to  assess  a  portion  or  all  of  the  cost  of  the  improvement 
against  the  lands  abutting  or  in  the  immediate  vicinity 
of  the  improvement.  And  the  gravamen  of  the  argument 
of  the  court  is  that  this  is  a  part  of  the  taxing  poww  of 
the  government,  and  that  from  time  immemorial  govern- 
ments have  not  pursued  ordinary  processes  of  courts  in 
collecting  taxes;  hence  the  methods  of  enforcing  these 
assessments  cannot  be  said  to  l>e  "without  due  process  of 
law,"  because  there  is  not  provision  for  a  regular  inves- 
tigation by  a  court  and  jury  in  order  to  ascertain  the 
amount  of  burden  that  shall  l)e  placed  upon  the  proper- 
ty.   It  holds,  also,  that  the  "question  of  benefits  and  the 
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property  to  which  it  extends  is  of  necessity  a  question  of 
fact,  and,  when  the  legislature  determines  it  in  a  case 
within  its  general  power,  its  decision  must,  of  course,  be 
final."  Page  338  of  181  U.  S.,  page  630  of  21  Sup.  Ct. 
(45  L.  Ed.  879).  Quoting  from  the  case  of  Spencer  t\ 
Merchmit,  125  U.  S.  345,  8  Sup.  Ct.  921,  31  L.  Ed.  763, 
the  court  says :  "In  the  absence  of  any  more  specific 
conKtitutional  restriction  than  the  general  prohibition 
against  taking  property,  without  due  process  of  law,  the 
legislature  of  the  state  having  the  power  to  fix  the  sum 
necessary  to  be  levied  for  the  expense  of  a  public  im- 
provement, and  to  order  it  to  be  assessed  either  like  other 
taxes  upon  property  generally,  or  only  upon  the  lands 
benefited  by  the  improvement,  is  authorized  to  determine 
both  the  amount  of  the  whole  tax  and  the  class  of  lands 
which  will  receive  the  benefit,  and  should  therefore 
bear  the  burden,  although  it  may,  if  it  sees  fit,  commit  the 
ascertainment  of  either  or  both  of  these  facts  to  the  judg- 
ment of  commissioners. — Page  339  of  181  U.  S.,  page 
630  of  21  Sup.  Ct.  (45  L.  Ed.  879).  After  giving  analy- 
sis of  the  numerous  cases  on  the  subject,  in  most  of  which 
there  seems  to  be  a  presumption  that  at  some  stage  of 
the  proceedings  and  in  some  way  the  property  owner  ha« 
had  an  opportunity  to  test  the  matter  of  the  amount  of 
benefits  to  his  land  by  the  improvement,  the  general  con- 
clusion is  that  it  is  a  matter  of  legislative  discretion  to 
determine  what  proportion  of  the  burden  shall  be  borne 
by  the  property,  and  what  by  the  public,  and,  while  it  is 
admitted  that  any  assessment  beyond  the  special  bene- 
fits received  by  the  improvement  is,  as  to  the  excess,  tak- 
ing the  property  without  due  process  of  law,  yet  when, 
the  legislature  determines  that  the  assessment  is  to  be 
made  in  a  certain  way,  as  by  the  front  foot,  the  presump- 
tion is  that  the  legislature  has  determined  that  that  is 
the  proper  measure  of  the  benefits  received.  Norwood  r. 
Baker,  172  U.  S.  269, 19  Sup.  Ct.  187, 43  L.  Ed.  443,  is  not 
opposed  to  the  views  of  the  court  in  this  case,  and  ex- 
plains that  in  that  case  the  entire  cost  of  opening  the 
street  was  thrown  upon  the  abutting  property,  which 
was  "an  act  of  confiscation,"  and  that  the  legal  effect  of 

30. 
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the  decision  was  to  prevent  the  enforcement  of  the  par- 
ticular assessment,  and  to  let  the  village  in  its  discretion 
make  a  new  assessment  "for  so  much  of  the  expense  of 
the  opening  of  the  street  as  was  found  upon  due  and 
proper  inquiry  to  be  equal  to  the  special  benefits  accru- 
ing to  the  propertv  (pages  344,  345  of  181  U.  S.)  page 
63  of  21  Sup.  Ct.  (45  L.  Ed.  879) ;  and  the  court  say :  "It 
may  be  conceded  that  the  courts  of  equity  are  always 
open  to  aflFord  a  remedy  where  there  is  an  attempt  to  de- 
prive a  person  of  hi^  life,  liberty,  or  property  without  due 
process  of  law."  The  court  then  calls  attention  to  the 
fact  that  in  the  case  before  the  court  the  lots  along  the 
street  in  question  were  of  equal  value,  similarly  situated 
with  regard  to  the  street,  of  equal  depth  and  all  "sub- 
stantially on  the  grade  of  the  street."  While  it  is  the 
opinion  of  the  writer  that  the  dissenting  opinion  of  Jus- 
tices Harlan,  White,  and  McKenna  has  the  advantage  of 
the  argument,  jet  in  what  shall  be  said  in  this  opinion 
our  conclusions  shall  be  based  on  the  opinion  of  the 
court  as  the  law  of  the  land. 

Our  own  court  has  followed  this  decision,  and  held 
that  it  is  a  matter  of  legislative  discretion  to  determine 
whether  property  abutting  on  the  streets  will  be  beoefit- 
ed  to  the  extent  of  the  cost  of  paving  the  street  along  the 
front  of  such  property,  and  to  impose  the  cost  upon  the 
property,  "apportioning  the  charges  thereto  according 
to  the  distance  the  several  lots  may  front  upon  the  street 
so  paved" ;  the  argument  being,  as  in  the  French-Barher 
Case,  that  when  the  legislature  determines  that  the  as- 
sessment shall  be  made  by  the  front  foot  the  presumx)tion 
.is  that  the  legislature  has  determined  that  that  is  the 
proper  measure  of  the  benefit  received  .  Our  court  says, 
in  reference  to  our  ca^^e  of  Mnf/or  and  A  Idermen  v,  Klein, 
89  Ala.  461,  7  South.  386.  8  L.  B.  A.  369,  which  is  held  to 
be  in  harmony  with  our  latest  enunciation  of  the  doc- 
trine: "It  is  true  that  this  cost  was  to  be  assessed  on 
this  property  in  proportion  to  the  amount  of  the  benefit 
accruing  to  the  property  owners;  but  this  only  meant 
that  there  should  be  s6me  rule  of  apportionment  of  the 
whole  charge,  having  reference  to  the  benefit  reecived  by 
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the  respective  owners,  and  not  that  no  owner  should  be 
charged  in  excess  of  actual  benefit  received." — City 
Council  of  Montgomery  r.  Moore^  140  Ala.  650,  37  South. 
294.  The  court  says  that  the  case  of  (^ity  Council  of 
Montgomery  v.  Birdnong,  126  Ala.  632,  28  South.  522, 
was  based  on  "what  was  generally  supposed,  and  what 
three  of  the  judges  of  the  supreme  conit  of  the  United 
States  yet  believe,  was  the  effect  of  that  court's  decision 
in  the  case  of  Noncood  i\  Baker,'' — City  Council  of 
Montgomery  v.  Moore,  140  Ala.  638,  37  South.  291. 

As  will  be  noticed,  these  decisions  are  based  entirely 
on  the  construction  of  the  fourteenth  amendment  of  the 
constitution  of  the  United  States  and  section  24  Bill  of 
Rights,  Const.  1875,  and  upon  the  law  as  it  stood  before 
the  adoption  of  our  present  constitution.  It  was  while 
the  Norwood-Baker  Case  in  the  United  States  supreme 
court  and  the  BiMsong  Ca-ne  in  our  own  court  were  gen- 
erally supposed  to  be  the  law — the  former  declaring  that 
an  assessment  beyond  the  benefits  actually  accruing  to 
the  abutting  owner  from  the  improvement  is  as  to  the 
excess  a  taking  of  property  without  due  process  <vf  law 
(which  principle,  as  before  shown,  is  still  T-ecognized), 
and  that  the  courts  have  a  right  to  inquire  into  that  fact ; 
and  the  latter,  resting  upon  the  same  principle,  and  de- 
claring that  "the  guaranties  for  the  protection  of  private 
property  would  he  seriously  impaired  if  it  were  estab- 
lished, as  a  rule  of  constitutional  law,  that  the  imposi- 
tion by  the  legislature  upon  particular  private  property 
of  the  entire  cost  of  a  public  improvement,  irrespective 
of  any  peculiar  benefits  accruing  to  the  owner  from  such 
improvements,  could  not  be  questioned  by  him  in  the 
courts  of  the  country,"  and  going  on  to  affirm  the  right 
of  the  citizen,  when  such  assessment  is  made,  to  show 
"that  the  sum  so  fixed  is  in  excess  of  the  l)enefits  re- 
ceived"— that  our  constitutional  convention  of  1901  add- 
ed to  our  constitution  .section  223,  foi bidding  such  as- 
sessments "in  excess  of  the  increased  value  of  such  prop- 
erty by  reason  of  the  special  benefits  derived  from  such 
improvements." 

The  conclusion  is  irresistible  that,  with  the  lights  be- 
fore them,  the  intention  of  our  constitution  makers  was 
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to  fix  this  limit  in  our  organic  law  beyond  which  any  as- 
sessment should  be  void,  and  to  authorize  the  courts  to 
examine  into  the  matter  and  determine  whether  or  not 
the  constitutional  limit  had  been  transcended.  To  hold 
otherwise  would  be  to  suppose  that  the  makers  of  the 
constitution  had  taken  the  trouble  to  formulate  and  adopt 
an  absolutely  meaningless  new  section  to  the  constitu- 
tion. To  say  that  assessments  shall  not  be  made  beyond 
the  benefits  received,  and  yet  that,  when  an  assessment 
is  made,  either  directly  by  the  legislative  action  or  by  a 
rule  prescribed  by  it  which  has  no  provision  for  inquir- 
ing into  the  benefits,  is  to  conclusively  presume  that  the 
benefits  were  ascertained,  and  that  the  assessment  was 
not  in  excess  thereof  would  render  the  constitutional 
provision  absolutely  inoperative.  This  constitutional 
provision  has  nothing  to  do  with  the  manner  in  which 
the  assessment  is  apportioned,  whether  by  front  foot  or 
otherwise,  but  only  fixes  a  limit  beyond  which  it  cannot 
go.  It  necessarily  follows  that  the  property  owner  has 
the  right  in  some  form  and  at  some  time  to  contest  the 
fact  as  to  the  benefits  accruing  and  to  bring  forward  such 
testimony  as  he  can  produce  on  that  matter.  Any  guar- 
anty of  the  constitution  would  be  but  a  brutum  fulmen, 
if  there  were  no  tribunal  in  which  the  citizen  could  de- 
mand the  enforcement  of  his  right.  It  is  true,  as  has 
been  said,  that  it  is  often  a  difficult  matter  to  ascertain 
accurately  the  extent  of  the  benefit ;  but  the  courts  have 
to  pass  upon  many  difficult  matters,  and  the  only  result 
of  that  is  that,  in  this,  as  in  other  matters  in  which  ab- 
solute accuracy  is  unobtainable,  much  latitude  must  be 
allowed  to  the  tribunals  which  pass  upon  the  matter.  It 
may  be  admitted,  as  stated  by  the  supreme  court  of  the 
United  States,  that  it  belongs  to  that  class  of  rights 
which  do  not  necessarily  demand  a  regular  jury  trial. 
Nevertheless  it  must  l^e  passed  upon  in  some  way,  and 
if  the  original  assessment  is  not  done  under  some  pro- 
ceeding in  which  the  citizen  has  had  an  opportunity  to 
produce  evidence  and  have  a  legal  determination  of  the 
matter,  the  courts  afterwards  can  inquire  into  it  and  en- 
force his  right.    Being  difficult  to  ascertain,  the  conclu- 
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sions  of  the  tribunals  as  to  the  benefits  accruing  will  not 
be  weighed  with  delicate  scales,  but  some  tribunal  must 
act,  or  the  constitution-protected  citizen  is  as  helpless  as 
if  he  were  the  subject  of  a  despot. 

The  provisions  of  the  charter  of  the  town  of  Avondale 
require  the  assessment  against  the  abutting  owners  to 
be  made  '4n  proportion  to  the  amount  of  the  benefit  ac- 
cruing to  such  abutting  owner/- — Acts  1894-95,  p.  139. 
While  this  is  not  exactly  in  the  words  of  section  223  of 
the  constitution,  yet  it  does  not  violate  that  section.  The 
assessment  may  be  made  in  "proportion  to  the  amount 
of  the  benefit  accruing  to  such  abutting  owner,"  and  at 
the  same  time  not  to  be  "in  excess  of  the  increased  value 
of  such  property  by  reason  of  the  special  benefits  derived 
from  such  improvement."  The  act  makes  provision  for 
notice  to  the  property  owner  when  an  assessment  is  to 
be  made  against  his  property,  and  authorizes  him  to  ap- 
pear and  contest  the  assessment,  and  it  authorizes  the 
owner,  if  not  satisfied  with  the  action  of  the  council,  to 
remove  the  matter  by  certiorari  up  to  the  city  or  circuit 
court,  "where  the  same  shall  be  regularly  submitted  and 
tried  as  in  other  civil  cases."  This  last  expression  shows 
that  the  intention  of  the  statute  was  not  that  the  circuit 
or  city  court  should  merely  look  into  the  proceedings  be- 
fore the  council,  and  either  quash  or  affirm  the  same; 
but  the  reference  is  evidently  to  cases  brought  up  by  ap- 
peal, and  the  expression  "regularly  tried  as  in  other  civil 
cases"  evidently  means  tried  de  novo.  So  the  act  is  not 
unconstitutional. 

The  act  provides  that  "not  moie  than  one-third  of  the 
cost  of  such  improvement  *  *  *  shall  be  assessed  against 
the  owners  of  abutting  property,"  not  including  side- 
walks.—Acts  1894-95,  p.  139,  §  i2.  The  evidence  in  this 
case  shows  that  each  i)roperty  owner  was  charged  with 
one-third  of  the  cost  of  the  entire  street,  so  that  the  own- 
er on  each  side  of  the  street  was  charged  with  one-third 
of  the  cost  of  the  entire  street,  thus  causing  the  property 
owners  to  pay  two-thirds,  in  place  of  one-third,  of  the 
cost  of  the  work.  This  was  in  plain  violation  of  the  pro- 
Visions  of  the  statute,  and  the  court  erred  in  sustaining 
the  assessment  thus  made. 
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As  to  the  resolution  of  the  board  of  mayor  and  alder- 
men, the  evidence  shows,  that  in  addition  each  property 
owner  was  charged  with  the  entire  cost  of  the  "side- 
walks, curbing  and  guttering."  While  the  curbing  may 
be  so  constructed  as  to  make  it  a  part  of  the  sidewalks, 
yet  it  is  clear  that  the  guttering  is  a  part  of  the  street 
proper,  and  not  of  the  sidew^alk. — Job  v.  People,  193  111. 
609;  61  N.  E.  1079;  Allman  v.  Dist.  Columhiu,  3  App. 
Cas.  D.  C.  8,  17;  Wilson  v.  Chilcott,  12  Colo.  600,  602, 
603,  21  Pac.  901.  Consequently  it  was  erroneous  to  sus- 
tain the  assessment  against  the  property  owner  of  the 
entire  cost  of  the  guttering. 

Section  12  of  the  act  (Acts  1894-95,  p.  139)  author- 
izes the  mayor  and  councilmen  to  cause  and  procure  the 
streets  and  sidewalks  to  be  graded,  macadamized,  etc. 
The  ordinance  under  which  the  work  was  done  in  this 
case  authorized  the  street  committee  to  have  the  streets 
"graded,  guttered,  curbed,  and  macadamized."  The  or- 
dinance did  not  contain  any  specifications  as  to  the  kind 
of  work  that  was  to  be  done,  the  material  to  be  used,  or 
any  other  matter  in  regard  either  to  the  street  or  side- 
walk. These  matters  seem  to  liave  l)eeu  left  entirely  to 
the  judgment  of  the  street  committee.  It  is  a  familiar 
principle  of  Imw  that  legislative  authority  cannot  be  del- 
egated, and  the  authorities  are  clear  to  the  effect  that 
tlie  authority  granted  to  gi*ade  and  pave  streets  and  side- 
walks is  legislative,  and  that  the  amount  of  the  improve- 
ment, its  kind  and  character,  must  first  be  ascertained 
by  the  legislative  body  of  the  city,  and  not  delegated  to 
the  engineer,  the  committee,  or  any  one  else. — McQuil- 
lan, Municipal  Ordinances,  §  86;  Hydes  &  Ooose  v. 
Joyes,  96  Am.  Dec.  311,  and  notes;  Birdsall  v.  Cldrk. 
29  Am.  Rep.  105,  and  note;  McCroicell  v.  Bristol^  (Va.) 
16  S.  E.  867,  20  L.  R.  A.  653,  and  note;  CiUj  of  St,  Louis 
17.  Clemens,  43  Mo.  133;  s.  c.  52  Md.  133; 
Ruggles  v.  Collier,  43  Mo.  353;  Foss  v.  City 
of  Chicago,  34  111.  489;-  Moore  v.  City  of  Chi- 
cago,  60  111.  243 ;  Bolton  v.  Gilleran,  105  Cal.  244, 
38  Pac.  881,  45  Am.  St.  Rep.  33;  Thompson  v.  City  of 
Boonetnlle,  61  Mo.  282;  1  Dillon  on  Munic.  Corp.  (4th 
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Ed.)  §  96,  p.  779,  and  note.  The  supreme  court  of  the 
United  States,  however,  in  a  case  in  which  the  city  au- 
thorities authorized  the  mayor  and  chairman  of  the  com- 
mittee on  streets  to  make  a  contract  for  doing  the  work, 
directing  how  the  preparatory  work  should  be  done,  and 
ordering  the  construction  to  be  of  one  or  the  other  sev- 
eral materials,  but  giving  to  the  owners  of  abutting  lots 
the  privilege  of  selecting  which,  held  that,  "while  it  is 
tme  the  council  could  not  delegate  all  the  power  con- 
ferred upon  it  by  the  legislature,  *  *  *  it  could  do  its 
ministerial  work  by  agents,"  yet  "there  was  no  unlaw- 
ful delegation  of  power.  But,  if  there  had  been,  the 
contract  was  ratified  by  the  council  after  it  was  made." 
-^Hitchcock  V.  Galveston,  96  U.  8.  341,  348,  349,  24  L. 
Ed.  659.  Under  this  authority  we  hold  that  the  subse- 
quent ratification  constituted  the  entire  proceeding,  in- 
cluding the  assessment,  the  act  of  the  city  authorities, 
and  not  a  delegation  of  legislative  power. 

It  is  next  insisted  that  this  assessment  is  invalid  be- 
cause it  is  shown  that  each  lot  wa««  assessed  on  the  basis 
of  the  cost  of  the  work  done  in  front  of  it,  and  that  the 
cost  of  the  work  done  on  the  entire  street  was  not  first 
ascertaim^  and  the  cost  apportioned  among  the  abut- 
ting owners.  The  act  provides  that  "the  expense  there- 
of shall,  after  the  completion  of  the  same,  be  assessed 
upon  the  abutting  owners  of  land  or  lots  along  and  ad- 
jacent to  the  streets,  alleys  or  sidewalks  along  which  the 
work  is  done,  in  proportion  to  the  amount  of  the  bene- 
fit accruing  to  such  abutting  owner" ;  also  that  "after 
such  work  on  any  street,  alley  or  sidewalk  shall  be  com- 
pleted in  front  of  or  abutting  any  land  or  lot  owner,  the 
said  mayor  and  board  of  aldermen  shall  have  the  mayor 
to  give  the  notice  required,  of  the  time  and  place  when 
the  meeting  is  to  be  held  to  consider  and  determine  the 
amount  to  be  assessed  against  the  abutting  owner."  and 
the  amount  will  then  be  determined." — Acts  1894-95, 
pp.  139,  140,  §  12.  There  is  high  authority  for  the  posi- 
tion that  any  assessment  of  the  cost  separately  against 
each  lot  owner,  based  alone  on  the  cost  of  the  work  abut- 
ting his  property,  is  illegal  and  void. — Cifj/  of  Inde- 
pendence V.  Gates,  110  Mo.  374,  19  S.  W.  728;  Davis  v. 
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lAtchfield,  145  111.  313,  33  N.  E.  888,  21  L.  R.  A.  563, 
and  notes;  Cooley  on  Taxation  (2d  Ed.)  pp.  646,  647, 
and  notes.  But  Judge  Dillon,  after  referring  to  similar 
decisions,  remarked :  "Still  it  seems  to  the  author  dif- 
ficult to  find  satisfactory  and  solid  ground  on  which  to 
discriminate  the  case,  so  as  to  hold  that  one  is  within  the 
constitutional  power  of  the  legislature  and  the  other  is 
not." — 2  Dillon's  Municipal  Corporation  (4th  Ed.)  p. 
922,  §  753.  Inasmuch  as  our  constitution  has  placed  the 
one  limit  which  we  have  hereinbefore  construed,  and  in- 
asmuch as  in  conforming  to  that  limitation  the  assess- 
ment must  frequently  not  be  uniform  among  the  abut- 
ting owners  along  the  street,  and  while  we  recognize 
that  the  duty  rests  upon  the  legislative  department  as 
fas  as  possible  to  apply  the  principle  of  uniformity,  yet 
we  cannot  say  that  this  fact  alone  renders  the  assess- 
ment invalid. 

For  the  errors  mentioned  the  assessment  in  question 
was  invalid,  and  the  town  of  Avondale  was  not  entitled 
to  recover  in  this  case.  The  judgment  of  the  court  ig  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

Weakley,  C  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 


Folmar,  et  al^  v.  Lehman-Durr  Co. 

Bill  by  Appllee  to  Set  Aside  Voluntary  Conveyances  as 
a  Fraud  on  Creditors, 

(Decided  April  28th.  1906.    41  So.  Rep.  750.) 

1.  Pledges;  Assignment  of  Debt;  Exhausting  CoUateral. — Complain- 
ants  assigned  to  one  of  respondents  the  note  of  B.  but  did  not 
assign  the  collaterals  held  to  the  note,  although  It  was  ^c- 
pressly  agreed  that  they  would  do  so  for  the  benefit  of  another 
respondent.  Held,  that  under  §  947  code  of  1896,  the  complain- 
ants were  required  to  exhaust  the  collaterals  withheld  before 
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proceeding  against  the  respondent  for  whose  benefit  it  agreed 
to  transfer  the  collaterals. 

2.  Fraudulent  Conveyances;  Want  of  Consideration. — A  conveyance 

of  land  which  expressses  a  consideration  of  one  dollar  and  love 
and  affection,  made  by  a  father  to  his  children,  is  volimti^ry  on 
its  face,  and  void  as  to  creditors  of  the  grantor. 

3.  Reformation  of  Instruments. — In  order  to  maintain  a  bill  to  re- 

form an  instrument  it  must  be  plainly  alleged  and  clearly 
proven  that  the  parties  thereto  mutually  intended  that  it  should 
be  expressed  in  terms  different  from  what  it  contained,  and 
that  this  failure  or  difference  of  expression  was  the  result  of 
mistake  or  fraud. 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayee. 

Bill  by  the  Lehman-Durr  Company  against  George  A. 
Folmar  and  others.  From  an  adverse  decree,  defend- 
ants appeal. 

The  bill  alleges  an  indebtedness  of  George  A.  Folmar 
to  the  Lehman-Durr  Company  of  $4,104.71,  with  inter- 
est thereon  from  April  4,  1896,  and  that  the  debt  ac- 
crued prior  to  June  12,  1896.  It  alleges  a  sale  and  trans- 
fer of  certain  lands  therein  described  to  the  other  de- 
fendants for  love  and  affection,  and  a  recited  considera- 
tion of  ?1  and  $2.  It  also  alleges  that  the  grantees  in 
the  deed  from  Cieorge  A.  Folmar  and  wife  are  the  chil- 
dren of  the  grantors,  and  that  the  conveyances  are  vol- 
untary and  made  for  the  purpose  of  hindering,  delaying, 
or  defraduing  complainants  in  the  collection  of  their 
debts.  The  defendants  answered,  denying  any  indebt- 
edness on  the  part  of  George  Folmar,  admitting  the 
making  of  the  deeds  and  that  they  were  children,  and 
denying  that  said  conveyances  were  made  to  hinder,  de- 
lay, or  defraud  creditors. 

W.  L.  Martin  and  Gi:xter  &  Giinteb,  for  appellant. 
— Lehman-Durr  &  Co.,  held  collateral  note  of  Beall  & 
Coetell  as  a  security  for  the  debt  due  by  them.  It  would, 
therefore,  Ik^  a  fraud  in  th(^m  to  withhold  the  collateral 
belonging  to  the  firm  for  the  debt  of  J.  W.  Beall. — 
Hirschfeldor  v.  Kcysrr,  59  Ala.  338;  Tyree  v.  Lyon,  67 
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Ala.  1 ;  Hunt  v.  Clark,  56  Ala.  19.  The  collaterals  fol- 
low the  debt  for  which  they  are  pledged  unless  they  are 
released  by  the  party  owing  the  debt  and  devoted  to 
some  other  purpose. — §  947,  code  1896 ;  Hatch  t*.  White^ 
6209  Fed.  Case;  Duval  v.  McOlosky,  1  Ala,  734;  2  Ran- 
dolph Commercial  Paper,  §  731.  The  cross  bill  avers 
that  all  the  collaterals  were  transferred  to  Felix  Fol- 
mar  for  the  benefit  of  cross  complainant,  and  that  Fol- 
mar  is  a  defendant  to  the  cross  bill  and  admits  the  alle- 
gation, so  that  the  cross  bill  stands  as  if  filed  jointly  by 
Felix  and  G.  A.  Folmar,  or  by  Felix  alone  with  G.  A. 
Folmar  as  defendant.  The  admission  of  the  party  hold- 
ing the  legal  title  that  the  cestui  que  trust  is  entitled  to 
recover  obviates  the  necessity  of  proving  the  right  of 
the  cestui  que  trust. — Broughton  v.  Mitcliell,  64  Ala. 
210;  Blevins  v.  Buck,  26  Aia.  292;  l^fix  v.  Winter,  35 
Ala.  309;  Owen  v,  Bankhead,  76  Ala.  143.  Collaterals 
held  for  a  debt  are  merely  incidental  to  the  debt  and 
pass  with  the  assignment,  and  this  must  be  the  case 
where  there  is  an  agreement  to  so  transfer. — §  947,  code 
1896 ;  2  Randolph  on  Commercial  Paper,  §  731 ;  3  lb.  § 
1675;  Duval  v,  McClosky,  supra;  Hatch  v.  White,  supra. 
The  retention  of  and  refusal  to  account  for  the  note  for 
$7,500.00  was  in  equity  a  conversion  as  against  Felix 
and  G.  A.  Folmar. — Authorities  supra;  Romeo  v,  New- 
man, 23  So.  Rep.  496. 

Concealing  and  withholding  the  collateral  note  was 
a  fraud  vitiating  the  note  here  sued  on. — Alabama 
Warehouses  ^^  Jones,  62  Ala.  550;  Cronie  v  Hart,  18 
Grat.  739;  Saltinstall  v.  Gordon,  33  Ala.  149;  Jordan  v, 
Pickett,  78  Ala.  331. 

The  cross  complainants  by  their  testimony  establish 
their  right  to  relief  prayed  for  in  the  cross  bill  and  the 
chancellor  erred  in  not  granting  it. — Orr  v.  Echols,  119 
Ala.  340. 

Thomas  H.  Watts  and  J.  M.  Chilton,  for  appellee. 
— George  A.  Folmar  had  no  such  interest  in  the  refor- 
mation of  the  deed  as  to  permit  him  to  maintain  the  bill. 
— McKay  v.  Broad,  70  Ala.  378.    Before  the  reformation 
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will  be  decreed  the  allegations  must  be  clear  and  satis- 
factory and  the  proof  clear,  exact  and  convincing. — 
Campbell  v.  Hatchett,  55  Ala,  548;  Turner  v.  Kelly,  70 
Ala.  65;  Mitchell  v.  Capital  City,  110  Ala.  584.  The 
cross  bill  was  subject  to  demurrers  interposed. — Leh- 
man V.  Meycrj  67  Ala.  403;  McCou  v,  Ashurst,  55  Ala. 
607;  Gordon  t\  Ross,  63  Ala.  363;  Loeh  v.  Thatcher,  87 
Ala.  458 ;  Caldirell  v.  King,  76  Ala.  149.  The  cross  com- 
plainant is  not  entitled  to  relief  prayed  as  to  the  f  7,500.- 

00  note. — Lehmmi  v.  Levy,  69  Ala.  48;  Dunbar  v.  SnUth, 
66  Ala.  490;  Coleman  v.  Hatcher,  77  Ala.  217;  Young 
V.  Hawkins,  74  Ala.  370.  The  debt  was  absolutely  lost 
to  Lehman-Durr  &  Co,  by  the  transfer. — Clark  v.  Jones^ 
95  Ala.  127;  Thornton  v.  Ouice,  73  Ala.  321.  It  requires 
something  more  than  the  existence  of  mere  cross  demand 

•  to  give  equity  the  right  to  set  off  one  against  the  other. 
—O'Neil  V.  Ferryman,  102  Ala.  522 ;  Tate  v.  Evans,  54 
Ala.  16;  Gafford  v,  Pranskeau,  59  Ala.  264;  Jones  v. 
Brevard,  59  Ala.  499. 

ANDERSON,  J.— The  transfer  of  the  debt  passes  to 
the  transferee  the  right  of  the  transfer i  or  in  such  secu- 
rity or  property  pledged. — Code  1896,  §  947 ;  Randolph 
on  Commercial  Paper,  §§  731, 1675;  Duval  v.  McLoskey, 

1  Ala.  734;  Hatch  v.  White,  Fed.  Cas.  No.  6,209. 

Not  only  did  the  law  give  the  respondent  Felix  Fol- 
mar the  17,500  note  held  as  collateral  upon  the  assign- 
ment to  him  of  the  notes  held  by  the  complainant  Beall 
&  Coston,  bu<  the  undisputed  evidence  is  that  it  was  ex- 
pressly agreed  that,  when  the  notes  which  this  bill  seeks 
to  enforce  were  executed,  it  was  expressly  understood 
that  the  complainants  should  not  only  assign  to  Felix 
Folmar  the  notes  against  Beall  &  Coston,  but  all  collat- 
eral held  by  them  to  secure  the  indebtedness  of  said 
Arm,  for  the  benefit  of  Oeorge  A.  Folmar.  That  being 
true,  a  withholding  of  said  collateral  note  of  $7,500  de- 
prived the  assignee  of  the  benefit  of  a  collateral  to  which 
he  was  entitled,  and  the  complainant,  having  failed  to 
transfer  the  said  collateral  note  of  f7,500,  is  required 
to  exhaust  the  same  before  seeking  payment  from  Geo. 
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A.  Folmar  of  so  much  of  the  Beall  &  Coston  debt  as  may 
be  included  in  the  indebtedness.  If  said  collateral  is 
sufficient  to  discharge  the  debt  of  Beall  &  Coston  as- 
sumed by  Geo.  A.  Folmar,  then  the  complainant  cannot 
come  upon  Folmar  for  same;  but,  if  insufficient,  then 
they  would  be  entitled  to  a  decree  for  what  the  collateral 
would  lack  of  paying  the  debt,  giving  the  complainant 
the  benefit  of  the  |350  already  lealized  by  the  assignee 
on  the  collaterals  that  were  assigned. 

It  is  needless  to  discuss  whether  or  not  the  complain- 
ant, under  a  subse(j[uent  agreement*  with  Beall,  had  the 
right  to  hold  the  firm's  collateral  for  the  individual  debt 
of  Beall,  as  the  complainant's  own  evidence  shows  that, 
if  such  an  agreement  was  made,  it  was  secondary  to  the 
purpose  for  which  the  original  note  was  hypothecated. 
Roman  admits  that  the  note  was  originally  left  with, 
them  to  secure  the  indebtedness  of  the  firm,  and  that 
Beall  subsequently  agreed  that  it  should  be  held  to  se- 
cure his  own  debt,  after  the  firm  debt  was  paid.  The 
fact  cannot  be  doubted  that  when  George  A.  Folmar 
gave  the  complainant  his  notes  assuming  the  debt  of 
Beall  &  Coston,  and  the  firm  notes  were  transferred  to 
Felix  Folmar,  this  $7,500  was  at  that  time  held  pri- 
marily as  a  collateral  to  secure  the  notes  so  assigned. 
Nor  can  there  be  but  little  doubt  that  the  complainant 
at  the  time  of  the  transaction  claimed  to  hold  it  exclus- 
ively as  a  collateral  to  secure  the  individual  debt  of 
Beall.  George  A.  Folmaj*  testified  that  the  transaction 
was  with  Wilkerson,  the  attorney  of  complainant,  and 
introduced  a  writing  executed  at  the  time,  reciting, 
"This  note  is  held  by  us  as  security  for  an  indebtedness 
due  by  J.  W.  Beall,"  referring  to  the  note  of  $7,500. 

This  case  will  therefore  be  reversed,  in  order  that  the 
chancery  court  may  requii'e  the  complainant  to  give  the 
respondent  Geo.  A.  Folmar  the  benefit  of  said  collateral 
by  requiring  it  to  exhaust  the  $7,500  before  collecting 
from  him  any  part  of  the  debt  of  Beall  &  Coston  that  is 
included  in  the  amount  claimed  under  the  original  bilL 
It  appears  that  the  notes  also  include  the  individual  in- 
debtedness of  George  A.  Folmar,  all  of  which  has  been 
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paid  ejccept  f382.89,  and  we  affirm  the  ruling  of  the 
chancellor  upon  the  report  of  the  register  as  to  the  cred- 
its claimed  by  George  A.  Folmar.  The  complainant  be- 
ing an  existing  creditor  of  George  A.  Folmar  the  grant- 
or, the  conveyances  from  him  to  his  children  were  vol- 
untary upon  the  face  thereof  and  void  as  to  them. — 
8eal8  V.  Robinson,  75  Ala.  363;  Caldwell  v..  King,  76 
Ala.  149. 

The  respondents  Lucy  Hawkins  and  Felix  Folmar  say 
that  the  recited  considerations  were  inserted  in  the 
deeds  by  mi^^Jtake,  that  the  true  consideration  is  not  dis- 
closed, and  they  invoke  the  aid  of  the  chancery  court  by 
cross-bill  to  have  the  conveyances  reformed  so  as  to  make 
them  lecite  the  true  consideration.  In  order  to  reform 
a  contract  which  fails  to  express  some  important  ele- 
ment thereof,  it  must  appear  that  the  parties  mutually 
intended  that  it  should  have  been  so  expressed,  or  that 
it  is  expressed  differently  from  what  they  had  mutually 
agreed  it  should  express,  and  this  failure  or  difference 
of  expression  is  the  result  of  mistake  of  fraud. — Clark 
V,  Hmi:,  57  Ala.  390;  1  Story's  Eq.  Ju.  140,  152;  1  Brick. 
Dig.  p.  68,  §§  606,  607,  608.  "Another  familiar  princi- 
ple is  that  courts  of  equity  proceed  with  very  great  cau- 
tion in  reforming  written  instruments,  and,  if  the  mis- 
take as  alleged  is  not  admitted,  it  must  be  proved  by 
clear,  exact,  and  satisfactory  evidence,  the  presumption 
being  that  the  contract  as  executed  contains  tfie  con- 
clusion of  all  previous  riegotiations  on  the  subject  and 
is  the  final  agreement  of  all  parties.'' — Kilgore  i\  Red- 
mill  121  Ala.  485,  25  South.  766.  The  chancellor  was 
fully  justified  by  the  evidence  in  holding  that  the  gran- 
tees under  the  conveyances  from  George  A.  Folmar  were 
not  entitled  to  a  reformation  of  the  deeds. 

The  chancellor  erred  in  sustaining  the  demurrer  to 
the  cross-bill,  and  a  decree  is  here  rendered  overruling 
said  demurrer.  The  sale,  having  been  made  and  con- 
firmed, is  hereby  vacated,  and  the  decree  having  included 
the  Beall  &  Coston  debt,  without  giving  the  respondents 
the  benefit  of  the  *7,500  collateral  note,  is  reversed  in 
that  particular,  but  is  affirmed  in  so  far  as  it  affects  the 
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individual  indebtedness  of  Geo.  A.  Folmar,  and  in  hold- 
ing the  conveyance  from  him  to  the  other  respondents  in- 
operative as  against  the  claim  of  the  complainants. 

Affirmed  in  part,  reversed  and  rendered  in  part,  and 
remanded. 

Weakley,  C.  J.,  and  Haralson,  Simpson,  and  Ben- 
son, JJ.,  concur. 


Thomas,  et  al^  v.  Cowin. 

Bill  to  Cmve  Out  Dotcer. 
(Decided  Jan.  17,  1906.    39  So.  Rep.  898.) 

1.  Vendor  and  Purchaser;  Effect  of  Vendor'^s  Wrong;  Bona  Fide  Pur- 

chasers.— The  fact  that  the  owner  of  land  plots  and  sells 
the  same  without  having  the  survey  of  the  plot  recorded,  as 
required  by  acts  1886-87.  p.  93,  does  not  affect  the  title  of  an 
innocent  purchaser  of  one  of  the  lots. 

2.  Deeds;  Description. — A  deed  describing  land  so  as  it  can  be  made 

certain  by  extrinsic  evidence  is  not  void  for  uncertainty  of 
description. 

• 
Appeal  from  Birmingham  (Mty  Court. 
H^ard  before  Hon.  C.  W.  FErfoiTSON. 
Bill  by  Cornelia  Cowin  against  Kate  Thomas  and  oth- 
ers.    Prom  a^decree  overruling  a  demurrer  to  the  bill, 
defandant  appeals.  .The  facts  sufficiently  appear  in  the 
opinion  of  the  court. 

Webb  &  Amason,  for  appellant. — Demurrers  1,  2,  3, 
and  4  were  improperly  overruled  as  was  the  motion  to 
di-^miss  for  want  of  equity.— §  1504,  code  1896;  36  Ala, 
533.  The  legiil  title  to  the  land  was  in  M.  F.  Carden  and 
the  lands  not  having  been  plotted  as  required  by  Acts 
1886-87,  p.  93.  the  deeds  made  by  Carden  and  others  to 
the  lot  were  void. — Joseph  i\  Decatur  Land  Co,,  102  Ala. 
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346 ;  Yonnghlood  v.  Trescott,  95  Ala.  526.  The  penalty 
imposed  by  Sec.  7  of  the  Acts  of  1886-7,  p.  93,  and  con- 
tinued by  Acts  1888-9,  p.  53,  prevented  any  title  from 
passing  by  the  deeds  under  which  complainant  holds. — 
Tillman  v.  Spantij  68  Ala.  106;  Lindsey  v.  Veasey,  62 
Ala.  421. 

Smith  &  Williams,  for  appellee. — The  deed  will  not 
be  declared  void  for  indefiniteness  in  description  and  pa- 
rol evidence  was  admissible  to  render  certain  the  descrip- 
tion in  the  deed. — Devlin  on  Deeds,  §  851;  Tiedman  on 
Real  Property,  §  827;  Clements  v.  Pierce,  63  Ala.  292; 
Sykes  v.  Shoals,  74  Ala.  283 ;  Meyer  v.  Mitchell,  75  Ala. 
475;  Ouilmartin  v.  Wood,  76  Ala.  205;  O^Neal  v.  Seixas^ 
85  Ala.  80;  Romanfi  v.  Stewart,  103  Ala.  650;  Cunning- 
ham^  V.  Hill,  119  Ala.  353.  The  Acts  of  1886-87  and  1888- 
9,  have  no  application. — 9  Cyc.  p.  552.  The  purchaser 
and  his  grantee  are  entitled  to  enforce  the  contract  as 
innocent  parties  and  purchasers. — Whetstojie  t\  Bank^ 
9  Ala.  884;  Brooklyn  Life  Insurance  Co.  v,  Bledsoe,  52 
Ala.  532;  Hill  x\  Freeman,  73  Ala.  200;  Thornhill  i\ 
O'Rear,  108  Ala.  299;  Dienfenhach  v.  Vaughn,  116  Ala. 
160;  Electric  Light  Co.  v.  Rust,  117  Ala.  680;  Long  v. 
O.  P.  Ry.  Co.,  91  Ala.  519. 

DENSON,  J. — The  purpose  of  the  bill  in  this  case  is 
to  have  a  dower  interest  carved  out  of  the  real  estate 
described  and  set  apart  to  the  widow,  the  complainant 
in  the  bill.  The  bill  averts;  that  the  husband  was  seized 
in  fee  of  the  land  described  during  the  coverture,  and 
that  the  complainant  has  never,  by  convej^ance  or  other- 
wise, aliened  or  relinquished  her  right  to  dower  in  the 
same.  The  bill  was  demurred  to,  and  motion  made  to 
dismiss  the  same  for  Avant  of  equity.  Both  the  demur- 
rer and  the  motion  were  overruled,  and  from  this  decree 
the  present  appeal  is  prosecuted. 

The  averments  of  the  bill  undoubtedly  give  it  equity. 
The  demurrer  proceeds  upon  the  theory  that  the  bill 
shows  that  the  lot  out  of  which  it  u  sought  to  crave  the 
dower  interest,  and  which  was  sold  and  conveyed  to  the 
husband  of  the  complainant  during  his  life,  was  a  lot  in 
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a  survey  which  had  been  surveyed  and  platted  or  mapped 
by  the  owner,  but  not  in  accordance  with  the  provisions 
of  the  act  of  February  28,  1887  (Acts  1886-87,  p.  93), 
and  that,  in  violation  of  said  act,  which  by  section  7 
(page  95)  imposed  a  penalty  on  the  owner  of  the  land 
for  such  violation,  the  contract  of  sale  was  void,  and 
consequently  passed  no  title  from  the  vendor  to  the 
vendee.  The  act  in  question  did  not  declare  the  contract 
made  in  violation  of  its  provisions  void,  but  made  it  a 
misdemeanor  for  the  owner  of  lands  to  survey  and  plat 
and  sell  in  violation  of  the  terms  of  the  said  act.  It  was 
never  intended  that  it  should  operate  as  a  snare  for  the 
innocent  puicliaser.  The  prohibition  and  the  penalty 
are  expressly  directed  against  the  owner  of  the  land ' 
who  violates  tlie  statute.  On  well-settled  principles, 
when  the  statute  makes  the  doing  of  an  act  a  misdemean- 
or, the  contract  arising  out  of  the  act  is  not  enforceable; 
"yet  it  is  subject  to  this  qualification :  that,  although  the 
legislature  may  forbid  the  doing  of  a  particular  act,  a 
party  not  a  privy  to  it,  or  involved  in  the  guilt  of  the 
transaction,  may  recover  of  the  guilty  actor,  unless  the 
act  itself  is  void." — Brooklyn  Life  Ins,  Co.  t\  Bledsoe, 
52  Ala.  538;  Whctstoue  v.  Bt\  Batik  of  Montgomery,  9 
Ala.  875. 

In  the  case  cited  by  counsel  for  appellants,  the  attempt 
was  by  the  guilty  actor  to  enforce  a  contract  made  in  vio- 
lation of  the  statute.  So  far  as  the  record  show^s,  Cowin, 
the  husband  of  the  complainant,  was  an  innocent  pur- 
chaser and  vendee,  and  in  no  sense  "involved  in  the  guilt 
of  the  transaction.''  And  the  same  may  be  said  as  to  his 
immediate  vendor,  Houston.  We  feel  no  hesitaccy  in 
declaring  that  by  the  conveyance  to  Hcmston,  and  from 
Houston  to  Cowan,  the  legal  title  to  the  land  in  question 
passed  to  the  latter.  The  deed  is  not  void  for  uncertain- 
ty in  description.  It  clearly  falls  within  that  class  cov- 
ered by  the  doctrine  of  "Id  certum  est  qucxl  certum  reddi 
potest." 

We  find  no  error  in  the  record,  and  the  decree  will  be 
affirmed. 

Affirmed. 

Haralson,  Dowdell,  and  Simpson,  JJ.,  concur. 
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Wlnkleman  v.  White,  et  al. 

Bill  for  Review. 

(Decided  July  6th,  1906.  42  So.  Rep.  411.) 

• 

1.  Equity;  Bill  of  Review;  Preiumptiont;  Record. — ^The  fact  that  the 

record  "was  ailoit  as  to  the  filing  of  the  bond  as  reciaired  by 
Section  759,  Code  1896,  before  the  sale,  the  defendant  having 
been  brongfat  in  by  pvblication  only,  and  the  sale  having  tak- 
en place  within  twelve  months  after  the  decree,  Is  no  ground 
for  reviewing  the  decree  of  foreclosure;  the  presumption  be- 
^  Ing  that  the  bond  was  given. 

2.  Mortgages;  Action  for  Foreclosure;  Reference:   Voiice  to   De- 

fendant.— It  is  nnnecesBary  to  give  notice  of  a  reference  to  be 
held  in  a  suit  for  the  foreclosure  of  a  mortgage -to  a  defendant 
who  is  in  default. 

3.  Equity;  Bill  of  Review;  Scope  of  Review;  Notice  of  Reference. — 

The  failure  to  give  a  defendant  notice  of  a  reference  in  a 
foreclosure  suit  is  a  mere  irregularity,  which  cannot  be  taken 
advantage  of  by  bill  for  review. 

4.  Same;  Form  of  Decree. — ^The  fact  that  the  foreclosure  decree 

omitted  the  direction  that  a  copy  of  the  same  be  sent  to  a  de- 
fendant is  not  ground  for  reviewing  the  decree,  on  a  bill  for 
review. 

5.  Same;  Repugnancy  of  Bill. — It  is  not  a  good  objection,  on  a  bill 

for  review,  that  a  bill  for  foreclosure  of  a  mortgage  or  to 
enforce  k  vendor's  lien  was. filed  in  a  double  aspect  and  that 
the  relief  in  each  would  not  be  identical. 

6.  Same;  Pleading;  Repugnancy. — ^A  bill  is  not  repugnant  that  seeks 

to  foreclose  a  mortgage,  or  in  the  alternative,  to  enforce  a 
vendor's  lien. 

7.  Sonne;  Bill  of  Review;  Pleading;  Presumption. — A  bill  of  review 

brought  more  than  twelve  months  after  the  decree  does  not 
show  error  in  rendering  the  decree  of  foreclosure,  sought  to 
be  reviewed,  because  the  bill  in  the  foreclosure  suit  did  not 
contain  averment  as  to  the  residence  of  a  husrband  who  fail- 
ed to  Join  in  his  wife's  mortgage;  there  being  no  presumption 
that  the  husband  was  a  resident  of  this  State,  and  that  the 
mortgage  was  invalid  under  Section  ^48,  CJode  1896,  espe- 
cially in  view  of  the  fact  that  the  decree  becomes  absolute 
as  to  a  defendant  properly  brought  in  after  the  lapse  of 
twelve  months,  under  Section  753,  Code  1896. 
81 
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8.  Same;  Allowance  of  Attorney's  Fee. — This  court  being  unable  to 
know  the  evidence  on  which  the  register  based  his  report,  or 
to  review  it  if  known,  cannot  say,  on  a  bill  for  review,  that 
there  was  error  apparent  in  the  allowance  of  a  five  hundred 
dollar  attorney's  fee  for  foreclosure  of  mortgage.  A  wrong 
conclusion  drawn  by  the  court  from  the  evidence  will  not  re- 
verse the  decree,  on  bill  for  review. 
•  9.  Same;  Signature  to  the  Bill. — The  fact  that  the  foot-note  to  the 
bill  for  foreclosure  was  not  signed  by  counsel,  being,  as  it 
was,  an  amendable  defect,  and  a  defect  waived  unless  taken 
advantage  cf  by  demurrer,  and  it  not  appearing  that  demur- 
rer was  filed  thereto,  is  not  ground  to  review  the  decree  of 
foreclosure,  on  bill  for  review. 

10.  Mortgages;  Actions  for  Foreclosure;  Necessity  for  Cross  Bill. — 
In  a  foreclosure  suit,  filed  by  the  holder  cf  two  of  several  notes ^ 
secured  by  a  mortgage,  affirmative  relief  may  be  granted  to 
the  holders  of  all  the  other  notes,  and  the  priority  of  liens 
declared,  without  a  cross  bill  filed  by  the  holders  of  the  other 
note. 

Appeal  from  Birmingham  City  Court. 

Heard  before  ITon.  W.  W.  Wilkbrson. 

This  was  a  bill  filed  bj^  Maggie  C.  Winkleman  against 
Frank  S.  White  and  others  for  review  of  a  decree,  the 
facts  of  which  sufficiently  appear  in  the  opinion  of  the 
court. 

James  E.  Webb,  and  Leadbeatter  &  Johnson,  for  ap- 
pellant.— The  court  erred  in  sustaining  the  demurrers  on 
the  following  grounds :  1st.  The  decree  sought  to  be  re- 
viewed was  rendered  upon  a  bill  alleging  inconsistent  re- 
pugnant claims  for  relief  and  no  decree  pro  confesso  nor 
final  decree  could  be  rendered. — City  of  Eufatila  v.  Mc- 
Nab,  67  Ala.  o88;  Heinz  r.  ^yhite,  105  Ala.  670;  Moog  v. 
Talcot,  72  Ala.  210;  Mic^ii  i\  Ashnrst,  55  Ala.  606; 
Watts  t\  Eufaula  Xational  Bank,  76  Ala,  474. 

The  court  erred  in  the  original  decree  here  sought  to 
be  reviewed  in  granting  the  foreclosure  of  the  mortgage 
executefl  by  Mrs.  Winkleman.  Iler  husband  did  not  join 
with  her  as  required  bv  Sec.  2348,  code  1896, — Davidson 
i;.  Cocfc,  112  Ala.  510;'. /oft w.swt  t\  Goff,  116  Ala.  648. 
Nor  could  lelief  be  granted  for  a  vendor's  lien  on  account 
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of  the  independent  security  taken  on  the  notes. — Kyle 
i\  Bellinger,  79  Ala.  516;  Kamage  v.  Toulcs  85  Ahi.  588; 
Dmi^gan  i\  Hfintz,  70  Ala.  437;  Woodall  v.  KcUy,  85  Ala. 
368; /Ltnwry  r.  Ens^minger,  94  Ala.  536;  Hammett  v. 
Strickland,  99  Ala.  616.  The  provision  in  the  mortgage 
provided  for  attorney's  fees  only  in  case  of  foreclos- 
ure under  power  and  the  court  improperly  allowed  at- 
torney's fees  for  the  foreclosure  in  chancery. — Bynum  v. 
CallM  Ala.  200;  Lehman  r.  Comer,  89  Ala.  579;  McCall 
r.  MoHgage  Co.,  99  Ala.  427;  Pollard  v.  Mortgage  Co,, 
120.  Ala.  1.  Aside  from  the  mortgage,  and  in  the  absence 
of  the  vendor's  lien,  the  original  complainant  is  not  en- 
titled to  attorney's  fee  for  collecting  the  note.  The  notc^ 
of  themselves  could  not  have  been  collected  in  chancery, 
hence,  the  court  erred  in  affirming  the  register's  report 
allowing  J500.00  as  attorney's  fees  in  the  dec:iee  sought 
to  be  reveiwed. — Tedder  v.  Steele,  70  Ala.  347;  Kyle  v, 
Bellinger,  supra:  ThomplnuH  i\  Drennen,  95  Ala.  463. 
The  court  erred  in  its  original  decree  in  confirming  the 
sale  of  appellant's  lands  made  by  the  register  without  re- 
quiring bond  under  Sec.  759  of  the  coile.  Such  sale  is 
voidable  and  may  be  reviewed  when  made  in  defiance  of 
the  statute.— ASVr///  r.  Smith,  85  Ala.  2h\  Anhford  r.  Pat- 
ton,  70  Ala.  179;  Dougal  v,  Dougherty,  39  Ala.  409. 

Geo.  a.  EviNS  and  H.  (\  Selheimer,  for  appellee. — In 
order  to  sustain  a  bill  for  review  the  error  must  affirma- 
tively appear  on  the  record. — Tankersly  v.  Pettis,  61  Ala. 
3o6;McDougal  v,  Ihmqhertu,  39  Ala.  409;  XobZc  r.  Hal- 
lonquiM,  53  Ala.  233;  P.  c6  V.  Bwnk  v,  Dundas,  10  Ala. 
661 ;  McCall  r.  MeCurdy,  69  Ala.  71 ;  Jordan  r.  Hardie, 
31  So.  Rep.  505. 

The  evidence  is  not  part  of  the  record  which  may  lye  re- 
ferred to  to  show  error  apparent. — Jordan  r.  Hardy,  31 
So.  Rep.  506;  McDongal  r.  Dougherty,  39  Ala.  409.  Ev- 
ery presumption  must  be  indulged  in  favor  of  the  cor- 
rectness of  the  former  judgment  which  is  not  repelled  af- 
firmatively by  the  record. — George  v,  George,  67  Ala. 
196;  GoUihy  r.  Goldhy,  lb.  564;  Jordan  r.  Hardy,  supra^ 
Not  only  must  the  re<*ord  show  error  but  it  must  show 
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that  such  error  was  injurious  to  the  party  complainant. 
— Authorities  next  above;  McCall  v.  McCiirdy,  69  Ala. 
65 ;  All  good  v.  Bank,  29  So.  Rep.  855.  A  mortgage  given 
by  a  married  woman  for  the  purchase  money  of  the  land 
mortgaged,  though  it  be  invalid  for  some  reason  is  in 
equity  a  valid  security  for  the  purchase  money. — Lam- 
mons  V,  Allen,  88  Ala.  413.  Prior  to  the  act  amending 
Sec.  2348,  code  1896,  a  married  woman  could  make  a 
valid  mortgage  of  her  land. — Hamil  r.  4.  ^  F,  Co.,  127 
Ala.  90.  Where  husband  and  wife  are  bo^th  non  residents 
the  husband  need  not  join  in  the  alienation. — High  v. 
Whitfield,  30  So.  Rep.  450.  Coverture  is  no  defense  to  a 
mortgage  given  to  secure  purchase  money,  and  it  is  im- 
material whether  the  decree  foreclosed  the  mortgage  or 
enforced  the  vendor's  lien. — Joseph  v.  Decatur  Land  Co., 
102  Ala.  346 ;  Wadsv^oHh  t\  Hodge,  88  Ala.  503 ;  Strong 
r\  Waddell  56  Ala.  472.  On  a  bill  for  review  it  will  be 
presumed  that  the  bond  was  jriven  to  authorize  a  sale 
against  the  non-resident. — Seeleye  v,  SImith,  supra. 

The  failure  to  execute  the  bond  nrovided  for  in  Sec. 
759  of  the  code  is  not  jrround  for  bill  of  review.— Sfeeh/c 
t7.  Smith,  85  Ala.  32;  Holly  r.  Hass,  63  Ala.  387;  Sm'fre 
V.  Elyton  Co.,  73  Ala.  85.  The  sale  in  this  case  might 
have  been  derreed  on  the  praver  of  the  defendantst,  who 
made  their  answers  cross-bills,  even  if  the  orisrinal  bill 
had  beeh  dismissed.— .4  fir/,^  r.  Banl\  92  Ala.  386.  The 
oriofinal  bill  and  crovss-bill  constitute  one  suit. — Ayers  r. 
Chicago,  101  F.  S.  187;  Ex  varte  R.  R.  Co.,  95  U.  S.  225: 
Ayers  v.  Cancer,  17  How\  5^1 . 

WTiere  several  notes  are  secured  by  the  same  mortgage, 
and  assia:ned  at  different  times,  the  assignee  of  the  note 
first  assisrnd  is  entitled  to  be  paid  first. — Knight  v.  Hay, 
71  Ala.  383;  Ala.  Gold  Tns,  Co.  r.  Hall,  58  Ala.  1;  Par^ 
sons  V.  ^farti'n.  86  Ala.  352. 

TYSON,  J. — This  is  a  case  of  a  bill  of  review  filed  by 
appellant  in  the  city  court  of  Birmingham  to  which  a  de- 
murrer was  sustained,  and  the  appeal  is  to  reverse  the 
decree  dismissing  the  bill. 

The  bill  in  the  original  suit  was  filed  by  F.  S.  White, 
in  a  double  aspect,  to  foreclose  a  mortgage  and  enforce 
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a  vendor's  lien,  against  the  appellant  and  others.  It  was 
alleged  that  White  held  a  mortgage  on  the  land  in  ques- 
tion, made  by  one  Fitts  for  about  the  sum  of  $2,500 ;  that 
Fitts  sold  the  land  to  appellant  for  a  consideration  of 
$40,000  which  was  paid,  except  as  to  ?15,000,  and  that  to 
secure  this  six  promissory  notes  were  executed  by  appel- 
lant, maturing  at  different  times,  and  that  two  of  these 
notes,  the  last  due,  but  the  first  assigned,  were  transfer- 
red to  White  by  Fitts ;  and  that  in  consideration  of  this 
he  (White)  marked  ^^Satisfled"  the  original  mortgage 
which  Fitts  had  given  him.  The  said  six  notes  were  se- 
cured by  a  mortgage  made  by  the  appellant,  who  is  and 
was  a  married  woman ;  but  her  husband,  though  signing 
the  mortgage,  did  not  otherwise  join  in  the  convey- 
ance, his  name  not  being  mentioned  in  the  body  of  the 
instrument.  The  notes  and  mortgage  were  executed  on 
September  8,  1891.  The  bill  was  filed  to  foreclose  the. 
mortgage  to  satisfy  the  two  notes  transferred  to  White, 
and,  that  failing,  to  enforce  the  vendor's  lien  originally 
held  by  Fitts  for  the  payment  of  the  notes  as  represent- 
ing that  much  of  the  purchase  money  to  be  paid  for  the 
land.  The  notes  were  signed  by  the^  appellant  and  her 
husband,  and  were  duly  assigned  by  Fitts,  the  payee.  The 
notes  contained  a  waiver  of  exemption  and  a  stipulation 
to  "pay  all  costs  for  collecting  the  above  (debt),  includ- 
ing reasonable  attorney's  fees,  on  failure  to  pay  at  ma- 
turity," and  the  mortgage  provided  that  if  default  was 
made  in  paying  the  notes  in  whole  or  in  part,  the  mort- 
gagee, or  her  agents  or  assigns,  after  giving  prescribed 
notice,  were  authorized  to  sell  the  property  at  auction  for 
cash  at  the  courthouse  door,  "and  the  proceeds  to  be  de- 
voted to  the  payment,  first,  the  expense  of  advertising 
and  selling  and  the  payment  of  a  leasonable  attorney's 
fee  for  foreclosing  this  mortgage,"  etc.  The  appellant 
and  her  husband,  and  the  holders  of  the  other  notes  and 
the  assignor  of  the  notes  and  her  husband,  all  of  whom 
Were  nonresidents,  were  made  parties  defendant.  The 
bill  prayed  for  publication  as  to  the  defendants;  that 
complainant's  debt  be  a*scertained ;  also  the  amount  due 
the  residents  on  the    purchase-money    notes  held     by 
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them,  "and  that  reference  be  had  to  ascertain  the  amount 
due  complainant  as  solicitor's  fees;  that  a  vendor's  lien 
be  declared  and  established  in  favor  of  the  holders  of  the 
above-described  purchase-money  notes  for  the  amount 
due  each  of  them,  respectively,  in  said  land";  that  the 
priorities  of  the  holders  of  notes  be  determined ;  that  the 
makers  be  required  to  pay,  and  in  default  that  the  land 
be  sold  and  the  mortgage  foreclosed;  that  complainant 
be  declared  to  have  a  first  lien,  and  that  the  holders  of 
notes  be  allowed  to  purchase  and  satisfy  their  bid  by  the 
amount  of  the  proceeds  of  sale  to  which  they  would  be 
entitled  on  a  sale  for  cash;  and  for  general  relief.  The 
footnote  of  the  bill  was  not  signed  by  counsel. 

A  decree  pro  confesso  was  rendered  against  appellant 
and  three  other  defendants,  including  her  husband,  on 
publication.  The  other  three  defendants,  who  were  hold- 
ers of  notes  secured  by  the  mortgage  sought  to  be  fore- 
closed, answered,  and  sought  to  make  their  answers  cross- 
bills; but  they  made  no  parties,  and  no  proceedings 
whatever  were  taken  thereon  in  the  cause,  except  that  as 
to  complainant  White  and  some  others,  including  appel- 
lant, papers  purporting  to  be  appearances  to  the  cross- 
bill were  filed.  The  cause  was  submitted  for  final  decree 
on  the  pleadings  and  evidence  and  decree  pro  confesso  on 
the  original  bill  against  appellant  and  her  husband  and 
two  other  defendants  on  publication,  and  a  decree  was 
rendered  holding  that  complainant  was  entitled  to  relief, 
and  referring  it  to  the  register  to  report:  (1)  The 
amount  of  the  complainant's  debt,  represented  by  two 
notes  held  by  him,  not  to  include  solicitor's  fees.  (2) 
What  would  be  a  reasonable  attorney's  fee  for  collecting 
the  notes  sued  on  by  foreclosing  the  mortgage.  (3)  The 
amounts  due  the  other  holders  of  notes.  (4 )  What  would 
be  a  reasonable  attorney's  fee  for  collecting  the  notes 
held  by  them  on  foreclosure  of  said  mortgage.  The  reg- 
ister made  a  report  in  pursuance  of  the  order,  reporting 
$4,687.40  of  debt  due  complainant  White  and  f500  as  an 
attorney's  fee;  f 2,895.37  of  debt  due  Webber,  one  of  the 
defendants;  .f 9,482  of  debt  due  Robinson,  as  executor, 
another  defendant;  and  $4,585.57  as  due  Cook,  another 
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defendant.  This  report  wa«?  made  on  December  10, 1898, 
was  confirmed,  and  afterwards,  on  April  18, 1899,  a  final 
decree  rendered,  by  which  the  complainant  was  given  a 
priority  of  payment,  and  it  was  decreed  that  complain- 
ant was  entitled  to  have  the  mortgage  foreclosed  and  the 
j)roperty  sold  for  the  payment  of  all  the  notes  secured  by 
the  mortgage :  and  thereupon  the  court  found  the  com- 
plainant's debt,  including  the  attorney's  fee  of  ?500,  to 
be  f  5,187.40,  with  interest  thereon  from  the  date  of  the 
report  (December  10,  1898),  and  also  found  due  to  de- 
fendant  Webber  f;2,895.37,  with  interest  from  date  of  re- 
port, making  $2,927.25,  and  the  defendant  Cook  .f 4,588.- 
57,  with  interest,  making  $4,627.84,  and  to  defendant 
Robinstn  ?9,482.66,  which,  with  interest,  made  $9,585.82. 
as  of  The  date  of  the  decree,  and  thereupon  fuither  de- 
creed that  snid  several  sums,  with  costs  of  suit,  should 
be  paid  in  30  days,  and  that  on  default  the  property 
should  be  sold  by  the  register.  The  register  on  June  13, 
1899,  reported  a  sale  of  the  land  to  complainant  White 
for  $5,530.75  a«  having  been  made  on  June  12th,  the  day 
preceding.  C)n  June  17th,  five  days  thereafter,  the  sale 
was  confirmed.  The  appellant  did  not  appear  in  any  of 
the  proccMMlini^s  on  the  original  bill. 

The  difference  between  a  bill  of  review  and  an  appeal 
or  writ  of  error  is  stated  clearly  in  the  case  of  McCall  /;. 
MoCurdy,  69  Ala.  65.  In  the  case  of  appeal  or  error  "the 
whole  record  is  drawn  under  consideration  of  the  court, 
and  advantage  may  be  taken  of  all  errors  or  irregulari- 
ties which  may  have  intervened  in  the  course  of  the  pro- 
ceedings, if  they  have  not  been  waived,"  including  all 
such  as  might  l>e  urged  on  review.  *The  error  of  the  de- 
cree in  any  respect,  whether  it  be  of  law  or  fact,  is  open  to 
inquiry  and  correction."  And,  if  error  is  shown,  there  is 
presumption  of  injury,  and  to  avoid  a  reversal  it  must 
clearlv  appear  from  the  record  that  there  is  no  injurv; — 
Deeryv.  Vra^i,  5  Wall.  (U.  S.)  ^807,  18  L.  Ed.  653; 
Smith  V.  Shoemaker,  17  Wall.  639,  21  L.  Ed.  717.  But  in 
bill  of  review^  no  mere  irregularity,  or  impropriety,  or 
wrong  conclusion  from  the  evidence,  is  available  to  re- 
verse.    "There  must  be  error  in  substance,  of  prejudice 
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to  the  party  complaining,  apparent  on  the  face  of  the 
pleadings,  proceedings,  or  decree."  "Compating  the  de- 
cree with  the  pleadings  and  other  proceedings,  it  must 
be  apparent  that  the  court  has  reached  and  declared  an 
erroneous  conclusion  of  law  as  to  the  right  of  the  parties. 
Whatever  of  other  errors  than  this  which  have  intw- 
vened,  errors  in  the  regularity  of  the  proceedings,  erron- 
eous deductions  from  the  evidence,  must  be  corrected  by 
writ  of  error  or  by  appeal.  It  is  not  the  office  of  a  bill 
of  review  to  enquire  into  and  correct." — MoCall  v.  Mc- 
CurdcDy,  supra. 

It  is  first  insisted  in  this  ease  that,  the  complainant  be- 
ing brought  in  by  publication  only,  no  sale  should  have 
taken  place  under  12  months  without  bond  being  given  as 
required  by  section  759  of  the  code  of  1896.  The  giving  of 
a  bond  as  a  preliminaiy  to  the  execution  of  the  decree  is 
a  matter  which  occurs  after  the  rendition  of  the  decree, 
and  the  absence  of  any  record  notice  of  such  bond  would 
not  be  ground  for  reversal  on  bill  of  review.  The  pre- 
sumption  would  be  that  a  bond  was  given;  and,  if  not 
given,  the  remedy  would  be  such  as  is  indicated  in 
Seelye  v.  Smith,  85  Ala,  32,  4  South.  664 ;  Hatfre  v.  Ely- 
ton  Land  Co.,  73  Ala.  85,  and  Holloy  v.  Bictsa^  Adm%  ^ 
Ala.  387. 

It  is  also  urged  that  no  notice  was  given  to  complain- 
ant of  the  refer«ice.  But,  being  in  default,  no  notice 
was  necessary,  if  none  was  given. — Rule  92  of  Chancery 
Practice.  And,  besides,  such  matter  would  be  a  mere  ir- 
regularity, which  could  not  be  reached  on  bill  of  review. 
Nor  would  the  omission  in  the  decree  of  a  direction  for  a 
copy  to  be  sent  the  appellant  be  ground  of  reversal  on 
review,  since  it  would  not  on  appeal. — Holly  v.  Bass^ 
Adwr,  63  Ala.  387. 

The  objection  that  the  bill  was  filed  in  two  aspects^ 
and  that  the  relief  in  each  would  not  be  identical,  is  one 
going  to  the  form  of  the  bill,  and  would  not  be  good  on 
bill  of  review,  when  the  question  is  as  to  error  and  injury 
in  the  relief  granted.  But  we  do  not  understand  the  law 
to  l>e  that  in  alternative  aspects  the  relief  must  be  the 
same  in  either,  though  there  are  some  expressions  to  that 
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effect  in  some  of  the  cases. — Mieou  v.  Ashnrst,  55  Ala. 
607.  The  true  rule  is  that  relief  of  the  same  general  char- 
acter must  be  allowable  in  each  aspect.  Here  the  relief  is 
of  the  same  character  in  each  aspect,  viz.,  to  charge  the 
same  debt  on  the  same  land  against  the  same  parties,  but 
by  alternative  rights — by  the  mortgage,  if  valid;  by  a 
vendor's  lien,  if  invalid.  There  is  no  repugnancy  in  such 
a  bill. — Jo»eph  v.  Decatur  Land  Imp.  &  F.  Co.,  102  Ala. 
346,  14  South.  739;  Romunoff  Mining  Co.  r.  Cameron^ 
137  Ala.  214,  33  South.  864;  Dickeraon  v.  Winslow,  97 
Ala.  451, 11  South.  918;  Tipton  v.  Wortham,  93  Ala.  321, 
9  South.  596 ;  Globe  Iron  Roofing  Co.  v.  ThMcher,  87  Ala. 
458,  6  South.  366.  If  the  bill  was  repugnant  or  multifa- 
rious, it  would  have  been  open  to  demurrer  therfor,  but 
not  to  impeachment  on  bill  of  review.  Such  objections 
go  to  the  form  and  regularity  of  the  proceeding,  and  do 
not  necessarily  affect  the  decree  on  the  merits,— AfeOaJ/ 
v.  McCurdy,  svpra. 

It  is  insisted  that  the  foreclosure  of  the  mortgage  and 
the  alloM^ance  of  an  attorney's  fee  of  $500  is  error  appa- 
rent, because  the  husband  did  not  join  in  the  body  of 
mortgage  of  the  wife  as  a  party,  though  signing  and 
acknowledging  it  and  signing  the  notes;  that  the  bill 
in  the  former  suit  did  not  make  any  averment  as  to  the 
residence  of  the  husband  at  the  time  of  the  execution  of 
the  mortgage ;  and  that  it  must  be  presumed  that  he  was 
a  resident  oif  Alabama,  and,  therefore,  that  the  mortgage 
was  invalid  under  section  2348  of  the  code  of  1886,  which 
was  then  in  force.  This  objection  is  founded  upon  the 
idea  that  this  court,  in  reviewing  a  fotmer  cause  for  er- 
ror apparent,  must  presume  as  to  the  residence  of  the 
parties,  a  fact,  in  order  to  establish  error;  that  is,  pre- 
sume that  the  complainant's  husband  was  at  the  date  of 
the  making  of  the  mortgage  a  resident  of  the  state.  The 
residence  of  a  party  is  a  question  of  fact  as  to  which  the 
law  indulges  no  presumption,  except  as  a  logical  conclu- 
sion from  other  facts  proved  or  admitted.  It  is  not  to  bo 
inferred  as  a  fact  in  this  case  that  the  complainant's 
husband  resided  in  Alabama,  rather  than  elsewhere.  If 
the  point  had  been  made  as  to  the  sufficiency  of  the  mort- 
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gage  on  the  original  trial,  it  might  be  that  a  demurrer 
would  have  been  sustained  for  not  alleging  the  nonresi- 
dence  of  the  husband,  or  some  other  fact  which  would  dis- 
pense with  his  joining  in  the  instrument.  If  such  objec- 
tion had  heim  made,  of  course,  an  amendment  could  have 
cured  it.  If  now  allowed,  it  would  result  in  the  reversal 
of  a  decree  on  review^  for  a  mere  defect  of  form.  If  the 
law  indulged  in  any  presumption  as  to  the  domicile  of 
the  husband,  it  would  rather  be  that  he  was  a  nonresi- 
dent than  resident,  since  the  mortgage  is  executed  and 
acknowledged  in  another  state,  and  the  huslmnd  was  a 
nonresident  pending  the  proceedings  to  foreclose. — 1 
Wigmore  on  Evidence,  §§  190, 382.  Beyond  this,  it  seems 
that  the  party,  impeaching  a  former  decree  for  error  ap- 
parent, must  not  only  show  error,  but  that  it  was  inju- 
rious. No  matter  what  error  there  may  be  in  a  proceed- 
ing at  law,  a  chancery  court  will  never  grant  relief  with- 
out a  clear  showing  against  the  justice  of  the  judgment. 
— French  v.  Garner^  7  Port.  549.  The  Siime  rule  holds 
in  bills  of  review.  The  complainant  must  not  only  show 
error,  but  that  it  is  injurious.  "There  must  be  error  of 
substance,  error  in  the  conclusions  of  the  court  on  matter 
of  law  affecting  the  rights  of  the  parties,  and  it  must  be 
apparent  that  injury  has  resulted  from  the  error." — 
McCall  V.  McCunhj,  69  Ala.  65;  Hmg  v,  Roman,  8  Glark 
&  F.  320;  Tommey  r.  White.  1  H.  L.  Gas.  164;  Whiting 
V.  U,  a.  Bank.  13  Pet.  (U.  S.)  6,  10  L.  Ed.  33;  P.  <€  M. 
Bank  r.  Dundas,  10  Ala.  661. 

In  this  case  there  is  no  averment  that  in  fact  the  hus- 
band of  complainant  was  a  resident  of  the  state.  Nor  is 
it  apparent  on  the  record  of  the  former  suit  that  the 
mortgage  was  not  strictly  legal  and  binding  without  tlie 
husband  joining  therein,  as  then  required  in  case  of  res- 
idents of  the  state.  As  the  question  of  residence  of  the 
husband  was  not  raised  in  the  original  suit,  or  the  decree 
attacked  within  12  months,  as  was  allowable  in  case  of 
decrees  without  personal  service,  it  must  be  assumed  that 
all  mere  irregularities  of  procedure  and  all  amendable 
errors  aie  cured,  and  on  a  question  of  error  on  review  it 
would  be  improper  to  indulge  in  a  presumption  of  resi- 
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dence  in  one  state  rather  than  another  to  reverse  the  de- 
cree. The  contrary  presumption  would  be  indulged  to 
sustain  it.  The  law  makes  a  decree  absolute  as  to  a  de- 
fendant properly  brought  in  after  the  lapse  of  12  months, 
or  after  6  months  if  served  with  a  copy  of  the  decree. — 
Code  1896,  §  753.  The  lapse  of  this  period,  without  ob- 
jection duly  made,  relieves  the  case  of  all  errors,  except 
plain  errors  of  law  apparent  on  the  record.  The  resi- 
dence of  the  husband  in  this  case,  at  the  date  of  the  exe- 
cution of  the  mortgage  is  not  apparent,  and  therefore 
it  cannot  be  concluded  that  the  mortgage  was  not  prop- 
erly executed  and  binding. 

And  though  the  attorney's  fee  allowed  in  the  case 
might  not  properly  be  based  on  the  terms  of  the  mortgage 
itself,  since  it  may  be  said  it  allowed  such  fee  only  for 
exercising  the  power  of  sale  en  pais,  the  notes  contained 
a  provision  for  the  payment  of  all  costs  of  collection, 
"including  a  reasonable  attorney's  fees,  on  failure  to  pay 
at  maturity,"  and  the  direction  to  the  register  was  to  re- 
port "what  would  he  a  reasonable  attorney's  fee  for  col- 
lecting said  notes  (those  held  by  the  complainant)  by 
foreclosing  the  mortgage  securing  said  notes,"  and  the 
report  conformed  to  this  direction.  We  are  unable,  in 
a  case  of  this  kind,  to  know  the  evidence  on  which  the 
register  founded  his  report,  or  to  review  it,  if  known.  A 
mere  wrong  conclusion  drawn  by  the  court  from  the  evi- 
dence cannot  be  reversed  on  a  bill  of  review.  We  are 
therefore  unable  to  say  that  there  was  error  apparent  in 
the  allowance  of  the  attorney's  fee  of  |500. 

The  point  taken  in  argument  that  the  footnote  to  the 
original  bill  was  not  signed  by  counsel  is  entirely  one  re- 
lating to  form,  easily  amended,  and  exposing  the  bill  at 
most  to  a  demurrer.  And,  there  l)eing  no  such  objection, 
the  error  is  considered  as  waived  even  on  appeal. — Ala- 
bama Warehouse  Co.  i\  Jones,  62  Ala.  550.  And  on  bill 
of  review  such  objections  are  never  available,  nor  is  this 
error  assigned  in  the  bill  of  review. — McCall  v.  McCiirdy^ 
supra;  Story's  Eq.  Plead.  §  411;  2  Dan.  Ch.  Prac.  1576. 

It  is  finally  urged  that  it  was^error  apparent  and  of 
substance  in  decreeing  affirmative  relief  to  defendants  to 
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the  bill  without  a  cross-bill.  It  is  generally  said  that  a 
defendant  is  entitled  to  no  affirmative  relief  without  a 
cross-bill.— fiede/I  v.  N.  E.  M.  L.  Co.,  91  Ala.  325;  Cul- 
lum  V.  Ewin,  4  Ala.  452.  In  Oillam  Sons  &  Co.  v.  N.  0. 
&  a.  R.  Co.,  72  Ala.  566,  a  bill  was  filed  by  a  judgment 
creditor,  with  a  return  of  "No  property  found"  on  exe- 
cution against  an  insolvent  corporation,  amongst  other 
things,  to  set  aside  a  mortgage  and  to  have  the  mortgage 
bonds  declared  inferior  liens  to  the  judgment.  Two 
cross-bills  were  filed,  bringing  the  whole  matter  of  litiga- 
tion before  the  court,  and  under  the  first  of  which  all  the 
bondholders  could  obtain  relief.  The  court  dismissed 
the  second  cross-bill,  the  one  filed  by  appellants,  on  the 
ground  that  one  cross-bill  was  sufficient  to  bring  before 
the  court  the  whole  matter  of  the  rights  of  the  parties. 
And  the  court  said :  "A  cross-bill  is  not  entertained 
when  in  the  original  suit  the  party  filing  it  can  obtain 
the  full  relief  to  which  he  is  entitled."  In  that  case  the 
original  bill  Avas  a  judgment  creditor,  attacking  all  the 
bonds,  and  therefore  a  cross-bill  was  necessary  for  the 
bondholders  to  obtain  relief  beyond  defeating  the  plain- 
tiff.—2  Dan.  Ch.  Pr.  1550;  WatU  v.  Eufaula  N.  Bank, 
76  Ala.  474.  But  the  court  in  the  Case  of  Oilman,  suprOy 
entertained  only  one  cross-bill  by  one  of  the  bondholders, 
and  decreed  between  the  defendants  to  the  cross-bill.  On 
appeal,  the  court  held  that  Oilman  Sons  &  Co.,  defendant 
to  the  cross-  bill,  were  entitled  to  priority  of  payment. 
This  case  settles  that,  if  the  original  bill  had  been  filed 
by  a  holder  of  the  secured  bonds,  full  relief  could  have 
been  given  to  all  the  holders  of  such  bonds  against  the 
plaintiff  and  against  each  other;  that  is,  that  the 
amounts  due  to  each  and  their  priorities  could  be  deter- 
mined, and  the  property  sold  to  pay  the  same,  since  the 
court  dismissed  the  appellant's  cross-bill  as  unnecessary 
after  one  cross-bill  has  been  filed.  The  cross-bill  in 
that  case  was  not  necessary  as  a  defense  to  the. original 
bill,  because  the  complainant  could  be  fully  met  by  the 
answer,  and  the  cross-bill  was  sustained  and  decreed  on 
as  in  the  nature  of  an  cjriginal  bill  after  the  original  bill 
itself  had  been  dismissed.    In  this  case  the  original  bill 
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stands  entirely  as  the  cross-bill  of  the  Morton  Bliss  Com- 
pany, in  the  case  in  72  Ala.,  supra,  stood,  as  a  bill  by 
one  bondholder  to  foreclose  the  lien  jyid  adjust  the  rights 
of  the  several  bondholders.  And  as  one  criws-bill  may 
suffice  to  bring  the  whole  matter  of  such  cross-bill  before 
the  court,  and  enable  the  court  to  decree  in  favor  of  each 
defendant  to  such  cross-bill,  so  an  original  bill,  bringing 
the  identical  matter  before  the  court,  as  in  the  case  of 
one  holder  of  bonds  or  notes  secured  by  a  mortgage,  will 
enable  the  court  to  decree  between  defendants. — 2 
Dan.  Chan,  Pr.  1370,  and  note  6;  Id.  1550;  16  Cyc.  326- 
328.  The  principle  seems  to  be  this :  When  the  original 
bill  or  a  cross-bill  brings  the  whole  subject  before  the 
court,  any  further  bill  will  be  dismissed  as  unnecessary. 
But,  nevertheless,  should  any  special  case  arise  requir- 
ing a  further  bill,  the  court  will  direct  one  to  be  filed. 
The  necessity  of  such  rule  is  obvious.  There  might  be 
1,000  notes  held  by  different  persons  and  entitled  to  pri- 
ority in  the  inverse  order  of  assignment ;  and,  if  the  lien 
could  not  be  enforced  by  one  bill  or  cross-bill,  as  the  case 
may  be,  there  would  have  to  be  1,000  cross-bills,  each  with 
999  defendants,  which  sufficiently  pliows  that  there  is  no 
such  rule  as  that  there  may  not  be  decrees  between  de- 
fendants on  an  original  bill.  The  rule  as  expressed  by 
Lord  Eldon  is  that  "where  a  case  is  made  out  between 
defendants,  by  evidence  arising  from  pleadings  and 
proofs  between  plaintiffs  and  defendants,  a  court  of  equi- 
ty is  entitled  to  make  a  decree  between  the  defendants, 
and  is  bound  to  do  so."— 2  Ban.  Ch.  Pr.  1370,  note  6.— 
Lord  Redesdale  says  the  same  in  Cliamley  v.  Lord  Dim- 
s<my,  2  Sch.  &  Lef.  718. — Yandeveer  t\  Holcoinh,  17  N. 
J.  Eq.  87;  EUiot  i\  Poll,  1  Paige  (N.  Y.)  263;  f^hannon 
V.  MarseliSy  1  N.  J.  Eq.  424. 

The  complainant  was  the  holder  of  two  of  a  number  of 
notes  secured  by  the  same  mortgage,  and  it  was  necessary 
ifi  order  to  give  him  complete  relief,  to  determine  the 
entire  debt,  and  the  order  of  priority.  This  relief  could 
be  given  as  to  all  the  parties  on  the  bill  and  answers; 
for  the  original  bill  brought  the  entire  subject  under  con- 
trol of  the  court.     The  other  holders  of  notes  appeared 
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and  insisted  on  the  adjustment  of  their  debts  and  prior- 
ities, and  they  took  no  appeal  and  are  not  now  complain- 
ing. As  between  e^eh  of  these  holders  of  notes  and  the 
complainant  in  the  original  suit,  the  question  of  the 
amount  and  priority  of  the  debts  against  the  property 
was  directly  involved,  and  the  mortgagor  was  liable  for 
the  aggregate.  In  such  case,  says  Lord  Redesdale,  "the 
court  is  bound  to  decree  between  the  defendants,  and,  re- 
fusing to  do  so,  it  would  be  a  good  cause  of  appeal  by 
either  defendant." — Chambley  t\  Lord  Dunsaney,  supra. 
The  original  bill  brought  under  the  control  of  the  court 
the  entire  subject-matter  of  the  ascertainment  of  all  the 
claims  against  the  mortgagetl  property  and  of  a  sale  for 
their  payment.  There  was  thus  no  need  for  any  cross- 
bill.— Rule  108  of  Chancery  Practice;  Gllman  fioas  d 
Co.  V,  N.  0.  &  ASf.  R,  Co,,  supra;  ^oles  t\  HJwppm^^  99  111. 
616. 

We  are  constrained  to  hold  that  it  is  not  shown  that 
there  is  any  substantial  error  apparent  in  the  proceed- 
ings of  the  former  suit  injurious  to  the  appellant. 

The  decree  of  the  lower  court  is  affirmed. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


Prickett  v.  Prickett. 

Bill  to  Enforce  Resulting  Trust  and  for  Alimony. 
(Decided  June  30th,  1906.    42  So.  Rep.  408.) 

Equity:  Pleading;  Bill:  Multifariousness. — A  bill  is  multifarious 
and  subject  to  dem/urrer,  as  such,  that  seeks  to  enforce  a  re- 
sulting trust  in  land,  and,  on  independent  av€rment,  to  have 
alimony  decreed. 

Same;  Venue:  Mode  of  Objection;  Demurrer. — ^Where  the  bill  af- 
firmatively shows  that  the  respondent  is  su€d  out  of  the  county 
of  bis  residence,  the  objection  may  be  raised  by  demurrer. 

Same;  Dismissal  of  Bill;  Residence  of  Parties;  Am^endment. — 
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Wh€re  the  bill  was  originally  to  have  a  resulting  trust  declared 
in  land,  and  to  have  alimony  decreed,  and  it  was  filed  in  the 
county  where  the  land  was  situated,  and  it  was  afterwards 
amended  by  eliminating  the  averment  seeking  to  «'- force  the 
resulting  trust,  it  was  properly  dismissed  because  not  filed  in 
the  county  where  respondent  resided. 

Appeal  from  Clay  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

This  is  a  bill  to  declare  a  resulting  trust  in  land  and 
for  alimony  pending  an  application  for  divorce.  The 
facts  are  stated  in  the  opinion  of  the  court. 

L.  A.  Sanderson,  for  appellant. — The  bill  is  not  multi- 
farious.— Wilkcrson  t\  Bradlcj/y  54  Ala.  677;  Andrews 
r.  Janes,  68  Ala.  117;  ^tone  t\  Knickerhocker,  52  Ala. 
589.  The  object  of  the  bill  is  single.— ffawrfZe  v.  Byrd, 
73  Ala.  282;  Bolman  v.  Lehman,  74  Ala.  507;  Carpenter 
and  icife  v.  Hall,  18  Ala.  439.  The  court  had  jurisdic- 
tion to  grant  the  relief  prayed. — Driver  v.  Fortune,  5 
Port.  9;  Sh^lhi/s  Case,  84  Ala.  327;  Mnnford  v.  Pierce^ 
70  Ala.  452. 

Kxox,  Dixon  &  Burr,  for  appellee. — The  bill  is  mul- 
tifarious and  the  demurrers  are  properly  sustained. — 
16  Cyc.  241;  Heinz  v.  White,  105  Ala.  673.  The  court 
had  no  jurisdiction  of  the  defendant  so  as  to  render  a 
personal  decree  for  alimony  against  him. — Campbell  t\ 
Crairford,  63  Ala.  392 ;  Murray  r.  Murray,  84  Ala.  365. 

DOWDELL,  J. — ^The  bill  in  this  case,  as  originally 
filed,  sought  to  enforce  a  resulting  trust  in  land,  and  at 
the  same  time  on  independent  averments  sought  to  have 
alimony  decreed  to  complainant  out  of  the  estate  of  the 
respondent,  the  husband  of  complainant.  These  were 
distinct  and  separate  subjects,  and  in  no  way  connected, 
the  one  with  the  other.  The  relief  prayed  for  is  likewise 
separate  and  distinct.  The  bill,  therefore,  was  demurra- 
ble for  multifariousness. — 16  Cvc.  p.  241 ;  Hein::  v. 
White,  105  Ala.  670,  673,  17  South.  185. 

The  bill  was  demurred  to  as  multifarious,  and  this  de- 
murrer was  confessed.  The  bill  was  then  amended,  but 
the  amendment  in  no  wise  relieved  the  bill  of  this  objec- 
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tionable  feature,  since  both  subjects  were  retained,  and 
the  prayer  of  the  bill  was  unchanged.  A  demurrer  to 
the  bill  as  amended  was  then  interposed,  and  sustained 
on  the  ground  of  multifariousness.  The  bill  was  then 
again  amended  to  conform  to  the  ruling  on  demurrer. 
The  bill,  as  last  amended,  became  one  simply  and  alone 
by  the  wife  for  support  and  maintenance  from  the  hus- 
band. The  bill  was  brought  in  the  chancery  court  of 
Clay  county,  and  it  affirmatively  appeared  in  the  bill  that 
the  respondent  was  a  resident  of  Talladega  county.  Ob- 
jection to  the  bill  on  this  ground  was  raised  by  motion 
to  dismiss,  by  demurrer,  and  by  plea.  The  chancellor 
dismissed  the  bill,  and  this  appeal  is  prosecuted  from  the 
decree  dismissing  the  bill. 

Where  it  affirmatively  appears  on  the  face  of  the  bill 
that  the  respondent  is  sued  out  of  the  county  of  his  resi- 
dence, a  demurrer  is  sufficient  to  raise  the  objection. — 
Campbell  t\  Crawfoi'd,  63  Ala.  392.  As  long  as  real  es- 
tate remained  as  one  of  the  subject-matters  of  the  bill, 
the  bill  having  been  filed  in  the  county  where  the  land 
was  situated,  no  objection  could  be  taken  to  the  bill  on 
the  ground  that  it  was  not  filed  in  the  county  of  the  res- 
pondent's residence.  Under  the  statute,  when  real  es- 
tate is  the  subject-matter  of  the  suit,  "whether  it  be  the 
exclusive  subject-matter  of  the  suit  or  not,"  the  bill  may 
he  filed  in  the  district  where  the  same,  or  a  material  por- 
tion thereof,  is  situate. — §76,  code  1896.  The  defendant 
therefore,  could  not  raise  the  question  of  jurisdiction  un- 
til after  the  bill  had  been  amended  eliminating  the  real 
estate  as  a  subject-matter  of  the  suit.  The  chancellor 
properly  dismissed  the  bill,  and  the  decree  will  be  af- 
firmed. 

Affirmed. 

Weakley^  C.  J.,  and  Habalson  and  Denson,  JJ.^  con- 
cur. 
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Rike,  et  al.  v.  Ryan,  et  al. 

Bill  by  Creditors  to  Set  Aside  and  Declare  Fraudulent 
Certain  Sales  and  a  Mortgaffe, 

(Decided  June  30,  1906.    41  So.  Rep.  959.) 

1.  Fraudulent  Conveyances:  Actual  Fraud;  Burden  of  Proof. — In 

order  to  set  aside  a  mortgage,  made  before  complainants' 
debts  were  created,  for  fraud,  the  burden  is  on  complainants 
to  show  actual  fraudulent  intent  participated  in  by  both  mort- 
gagor and  mortgagee. 

2.  Chattel  Mortgages;  Retention  of  Possession. — The  fact  that  the 

mortgagor  retains  possessicn  of  the  mortgaged  chattels,  or 
that  the  mortgage  contains  a  provision  authorizing  tthe  sam€, 
is  not  such  a  reservation  of  a  benefit  as  will  invalidate  the 
conveyence  as  to  existing  or  subsequent  creditors  of  the  mort- 
gagor. 

3.  Same;  Failure  to  Record. — The  failure  to  record  a  chattel  mort- 

gage, unless  purposely  Withheld  for  concealment  or  to  give 
the  mortgagor  false  ct-edit,  can  have  no  other  effect  than  to 
postpone  its  lien  to  after  required  liens. 

4.  Fraudulent  Conveyances;  Preferences. — If  the  debt  be  bona  fide, 

the  payment  absolute,  and  the  property  conveyed  does  not  ma- 
terially exceed  in  value  the  amount  of  the  debt,  a  debtor  may 
prefer  his  creditors. 

5.  Same;  Evidetice. — A   mortgage  given   in   good  faith   to   secure 

money  loaned  from  tlmie  to  time,  and  at  a  time  when  the 
mortgagee  had  no  reason  to  believe  that  the  mortgagor  was  em- 
barrassed, and  while  the  mortgagor's  credit  was  still  good,  is 
not  fraudulent. 

6.  Same;  Exempt  Property. — A  conveyance  of  personal  property  of 

less  value  than  the  statutory  exemption  by  a  debtor,  is  not 
subject  to  attack   by  creditors. 

Appeal  from  Morgan  ('hancory  Court. 

Heard  before  Hox.  W.  T.  Simpson. 

This  was  a  bill  filed  by  numerous  creditors  seekinj]?  to 
have  set  aside  and  annulled  as  a  fraud  on  creditors  cer- 
tain mortgages  and  sak^  made  by  Eike  to  the  other  par- 
ties named  as    respondents,  and     for  receiver    to  take 
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charge  of  the  property.  Tlie  accounts  alleged  to  be  due 
were  variously  made  between  the  dates  of  Oct.  6,  1901, 
and  March  24,  1902.  The  bill  alleges  the  execution  by 
Rike  to  Gunn  of  a  mortgage  dated  May  19, 1902,  for  |790 
on  certain  property  described  therein,  and  also  alleges 
that  the  indebtedness  was  fictitious,  and  that  it  was  with- 
out consideration,  and  w^as  executed  to  hinder,  delay, 
and  defraud  creditors.  That  on  February  28,  1902,  the 
said  Rike,  being  heavily  embarrassed,  sold  and  conveyed 
to  one  John  Patgens  a  half  interest  in  Rike's  saloon  bus- 
iness, stock,  trade,  and  fixtures ;  that  this  sale  was  whol- 
ly without  consideration,  and  that  Falk  claims  the  mort- 
gage on  an  undivided  half  interest  in  a  steamboat ;  that 
the  date  and  amount  of  said  mortgage  complainants  are 
unable  to  give.  It  further  alleges  that  Falk  has  taken 
no  control  or  management  of  said  steamer.  The  other 
facts  sufficiently  appear  in  the  opinion. 

Wert  &  Wert,  C.  C.  Harris  and  John  (\  Eyster,  for 
appellant. — The  consideration  being  shown  the  burden 
of  proof  of  fraud  lies  on  the  creditor. — Hodges  i\  Cole- 
man, 76  Ala.  103.  To  render  a  sale  of  property  fraudu- 
lent it  must  he  shown  that  the  debtor  had  a  fraudulent 
intent  and  that  in  such  intent  the  purchaser  partici- 
pated.— ^healy  v.  Edwards,  75  Ala.  411.  If  an  insolvent 
debtor  gets  a  reasonable  value  for  the  property  he  may 
sell  the  same  in  the  payment  of  an  antecedent  debt  to  the 
exclusion  of  his  other  creditors. — Lcr//  r.  ^y^U\ams,  79 
Ala.  171 ;  Beddow  v.  Shepperd,  118  Ala.  474;  Morris  v. 
Campbell  lb.  333;  Bates  v,  Vandiver,  102  Ala.  249.  If 
a  mortgage  is  given  and  taken  in  good  faith  to  secure  a 
bona  fide  debt  the  fact  that  it  may  hinder  or  delay  cred- 
itors does  not  render  it  void. — 99  Ala.  119;  113  Ala.  652. 
The  conveyance  of  exempt  property  is  not  fraudulent 
and  void  as  to  creditors. — 107  Ala.  170;  Pollock  v.  Mc- 
A^d7/,100Ala.  203. 

A.  J.  Harris  and  E.  W.  Godby,  for  appellee. — No  brief 
came  to  the  reporter. 

SIMPSOX,  J.— This  was  a  bill  filed  by  the  appellees, 
who  are  creditors  of  the  appellant  Rike,  to  set  aside  and 
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declare  fraudulent  certain  sales  and  mortgages  of  per- 
sonal property  mVide  by  said  Rike  at  diflferent  times  to 
the  other  appellants  severally. 

Each  transaction  then  necessarily  stands  on  its  own 
basis,  and  must  stand  or  fall  alone.  It  will  be  noticed 
that  the  mortgage  made  to  F'alk  was  made  before  any  of 
ihe  debts  were  created,  so  that,  in  order  to  set  aside  that 
mortgage  as  fraudulent,  the  burden  rests  upon  the  com- 
plainant to  show  an  actual  fraudulent  intent  participat- 
ed in  by  both  mortgagor  and  mortgagee. — 3  MaylEleld's 
Dig.  p.  875,  No.  3H ;  5  Mayfield's  Dig.  p.  476,  No.  13.  The 
cases  of  McDcnnott  r.  Ehorn,  90  Ala.  258,  7  South.  751, 
and  Christian  d  Craft  (hocenj  Co,  v.  M'whael  d  Lyons y 
121  Ala.  84,  25  South.  571,  77  Am.  St.  Rep.  30,  rest  upon 
the  familiar  principle  that  a  mortgage  of  goods  which 
are  to  be  retained  and  used  up  by  the  mortgagor,  such  as 
a  stock  of  goods,  or  lumber  which  he  is  constantly  selling, 
is  fraudulent  per  se.  On  the  other  hand,  the  very  essence 
of  a  mortgage  of  ordinary  property,  is  that  the  property 
remains  in  the  posstssion  of  the  mortgagor  until  the 
mortgage  is  foreclosed  by  the  mortgagee.  In  the  case  of 
Hoiv^U  v.  Carden,  99  Ala.  Ill,  10  South.  645,  the  court 
says:  "The  mere  retention  of  possession  by  the  mortga- 
gor, or  a  provision  in  the  mortgage  to  that  effect,  is  not 
such  a  reset  vation  of  a  benefit  to  him  as  invalidates  the 
instrument  against  his  existing  or  subsequent  creditors." 
— Vpso-n  r.  Raifm'd,  29  Ala.  188.  And  while  in  that  case 
the  mortgage  was  recorded,  in  another  case  this  court 
has  held  that  unh^ss  the  mortgage  is  purposely  withheld 
for  the  purpose  of  concealment,  and  to  give  the  mort- 
gagor a  false  cr<»dit,  the  only  effect  of  it  would  be  to  post- 
pone it  to  after  acquired  liens. — Lehman  Durr  Co.  v. 
Van  Winkle  d  Co,,  92  Ala.  443,  450,  8  South.  870.  There 
is  no  proof  in  the  record  to  show  any  such  fraud  as  the 
law  requires  to  set  aside  this  mortgage. 

"To  authorize  a  conveyance  or  sale  made  by  a  debtor 
to  be  pronounced  fraudulent,  two  things  must  concur. 
The  transaction  must  be  shown  to  be  infected  with  a 
fraudulent  intent  on  the  part  of  the  grantor,  and  this 
must  be  participated  in  by  the  grantee." — Shealy  d  Finn 
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V,  Edumrds,  75  Ala.  411,  416;  Hoxoell  v.  Garden,  supra; 
3  Mayfleld's  Dig.  pp.  876-7,  No.  42.  A*  debtor  may  pre- 
fer his  creditors  if  the  debt  be  bona  fide,  the  payment  ab- 
solute, and  the  property  not  materially  in  excess  of  the 
debt.--3  Mayfield's  Dig.  p.  874,  No.  34."^  "The  rule  is  that 
when  the  payment  of  a  valuable  consideration  is  shown, 
the  burden  is  cast  upon  the  complaining  creditor  to 
prove  the  existence  of  a  fraudulent  intent,  and  that  such 
intent  was  known  to  the  giantee  of  the  convevance  as- 
sailed."—A  We?i  V,  Riddle,  141  Ala.  621,  626,  37  South. 
680;  Morrmb  v.  Campbell,  118  Ala.  330,  340,  24  South. 
852. 

Referring  to  the  mortgage  of  Hike  to  Gunn  (May  19, 
1902)  the  testimony  of  Gunn  shows  that  he  had  loaned 
various  sums  to  the  defendant  Rike,  from  time  to  time; 
that  Rike  was  running  a  saloon,  also  operating  a  steam^ 
boat  and  barges ;  that  the  debt  was  finally  secured  by  the 
mortgage  in  good  faith ;  that  he  did  not  know  and  had 
no  reason  to  believe  that  Rike  w^as  embarrassed,  and 
there  is  no  proof  to  contradict  this,  or  even  to  show 
that  Rike  was  embarrassed  at  that  time.  On  the  contra- 
ry, his  credit  seems  to  have  been  good  at  that  time,  as 
the  complainants  were  selling  him  goods  on  credit  about 
that  time.  Under  the  authorities  above  cited  the  court 
erred  in  declaring  this  mortgage  fraudulent. 

With  regard  to  the  saloon  fixtures,  the  ti^stimony  of 
Palk  is  clear  that  he  bought  them  and  placed  them  in 
the  store  which  he  rented  to  Rike;  that  Rike  agreed  to 
pay  him  ?5  per  month  as  rent  for  the  fixtures  and  did 
pay  said  rent,  and  that  he  told  him  that  whenever  he 
wished  to  buy  them  he  could  do  so  for  f 225.  The  re- 
ceipts are  produced  and  identified  corroborating  his 
statement^  and  it  is  further  shown  that  when  Rike  sold 
out  his  business  the  fixtures  remained,  and  his  successor 
paid  the  same  rent.  The  discrepancies  in  Rike's  testi- 
mony are  not  sufficient  to  overturn  Falk's  testimony.  Rike 
testified  that  he  was  first  in  partnership  with  Patjens, 
then  sold  him  the  "white  side"  of  the  saloon,  and  these 
fixtures  went  to  him.  Patjens  corroborates  Rike  about 
purchasing  the  "white  side"  of  the  saloon  with  the  fix- 


Digitized  by 


Google 


147]  OF  ALABAMA.  501 

[Hulsey  y.  Walker  Oounty.] 

tures,  and  he  was  to  pay  Falk  the  $225  and  have  the  fix- 
tures. . 

In  addition  to  all  this,  we  think  the  evidence  shows 
that  the  fixtures  belonged  to  Falk,  and  all  the  other  prop, 
erty  did  not  am(innt  to  the  $1,000,  which  Rike  had  a  right 
to  claim  and  did  claim  under  the  exemption  laws. 

The  decree  of  the  court  is  reversed,  and  a  decree  will 
be  here  rendered  dismissing  the  bill. 

Weakley,  C.  J.,  and  Tyson  and  Simpson,  J  J.,  con- 
cur. 

Hulsey  v.  Walker  County 

Bill  for  an  Acrminting  a/nd  Injunction. 
(Decided  Feb.  17,  1906.    40  So.  Rep.  311.) 

1.  Accounting;  Equity;  Jurisdiction. — Ekiulty  has  no  jurisdiction  to 

entertained  a  bill  for  an  accounting  upon  an  allegation  tbat'  it 
is  difficult  to  ascertain  the  amounts  due  without  an  account- 
ing, it  not  being  alleged  that  the  accounts  are  mutual  and  com- 
plicated. 

2.  Discovery;  Equity;  Jurisdiction. — Equity  has  no  jurisdiction  to 

entertain  a  bill  for  discovery,  unless  it  Is  alleged  that  the  one 
seeking  discovery  cannot  prove  tne  facts  without. the  answer 
of  the  defendant. 

Appeal  from  Walker  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bbnners. 

This  was  a  bill  filed  in  the  chancery  court  of  Walker 
oounty  by  Walker  county  in  its  corporate  capacity  and 
through  its  proper  oflficers  against  John  B.  Hulsey,  and 
prays  that  a  receiver  Ik*  appointed  to  take  charge  of  and 
superintend  the  county's  poorhouse;  that  said  John  B. 
Hulsey  be  enj<;ined  fiom  further  exercising  acts  of  su- 
perintendence or  control  over  said  poorhouse  or  its  prop- 
erty or  inmates;  that  an  account  be  stated  between  com- 
plainant and  Huls(\v,  and  said  Ilulsey  be  required  to  pay 
for  timber  cut  and  used  by  Hulsey  Ix^longing  to  com- 
plainant, and  for  the  goods  and  merchandise  bought  by 
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Hulsey  and  used  for  his  own  benefit,  which  was  charged 
to  and  paid  by  complainant.  The  case  made  by  the  alle- 
gations of  the  bill  is  that  the  county  commissioners  pur- 
chased for  the  county  a  certain  tract  of  land,  put  im- 
provements on  it,  cleared  and  fenced  it,  and  established 
it  as  a  county  poor  farm,  and  placed  such  indigent  per- 
sons there  as  had  a  right  to  be  there,  elected  Hulsey  su- 
perintendent, and  placed  him  in  charge  of  the  poor  farm; 
that  Hulsey  in  dereliction  of  his  duty  cut  timeber  from 
said  lands  and  sold  it  for  his  own  benefit,  bought  goods 
for  himself  and  family,  and  had  them  charged  to  Walker 
county ;  and  that  the  same  had  been  paid  out  of  the  treas- 
ury of  the  county.  The  bill  also  alleges  flagrant  disre- 
gard of  duty  by  Hulsey  as  such  superintendent.  It  is 
further  alleged  that  at  a  regular  term  of  the  commission- 
ers' court  Hulsey  was  removed  as  superintendent,  and 
one  Snoddy,  a  fit  and  suitable  person  for  such  place,  was 
elected  superintendent  to  fill  Hulsey's  place;  that  prop- 
er notice  in  wilting  and  verbally  was  given  said  Hulsey 
olf  his  removal,  and  demand  made  on  him  for  an  account- 
ing for  the  timber  cut  and  goods  purchased  for  his  own 
use,  and  a  refusal  on  his  part  either  to  make  an  account- 
ing or  to  surrender  possession  of  the  property  and  other 
things  belonging  to  plaintiff.  The  bill  also  alleges  the 
Insolvency  of  Hulsey  and  his  inability  to  respond  in  dam- 
ages at  law.  There  was  motion  by  respondent  to  dismiss 
the  bill  for  want  of  e<iuity  and  to  dissolve  injunction.  A 
number  of  demurrers  were  filed  to  the  bill  which  are  not 
necessary  to  set  out.  The  court  overruled  the  motion  to 
dismiss  and  the  demurrers,  and  from  this  action  an  ap- 
peal is  taken. 

Ray,  Leith  &  Sheperd,  and  Jno.  Coleman,  for  appel- 
lant.— The  term  waste  is  not  predicated  of  the  destruc- 
tion of  personal  property  but  of  real  estate  and  the  test 
is,  is  it  a  la^^ting  damage  to  the  freehold  or  inheritance. 
Waste  cannot  be  charged  in  general  terms,  but  some 
fact  must  be  stated  showing  what  constitutes  it. — Htmry 
v,  Watson,  90  Ala.  336;  Clark  r.  Zeigler,  79  Ala.  351; 
Sims  v.  drier,  83  Ala.  2G5.  The  allegations  of  the  bill 
are  not  sufficient  to  give  the  court  jurisdiction  either  for 
an  accounting  or  for  discoverv. — 93  Ala.  544;  102  Ala. 
192;  54  Ala.  475;  115  Ala.  543*^;  34  Ala.  643. 
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Lacy  &  Lacy  and  W.  C.  Davis^  for  appellee.— The  suit 
is  properly  brought  in  the  name  of  Walker  county. — 119 
Ala.  36.  It  is  not  necessary  to  allege  authority  to  bring 
the  suit.— 91  Ala.  240;  5  Ency.  P.  &  P.  300-301.  The 
averments  of  the  bill  suflBciently  show  material  compli- 
cations of  the  accounts  between  the  appellant  and  appel- 
lee.—138  Ala.  644;  96  Ala.  299.  The  motion  striking 
parts  of  the  answer  cannot  be  reviewed  on  this  appeal. — 
Sec.  427,  Code  1896;  135  Ala.  497. 

ANDERSON,  J. — Mr.  Pomeroy,  in  his  excellent  work 
on  Equity  Jurisprudence  (3d  Ed.)  vol.  4,  §  1421,  .*iays: 
*'The  instances  in  which  the  legal  remedies  are  held  to 
be  inadequate,  and  therefore  a  suit  in  equity  for  an  ac- 
counting proper,  are  where  there  are  mutual  accounts 
between  the  plaintiff  and  the  defendant  (that  is,  where 
each  of  the  two  parties  has  received  and  paid  an  account 
of  the  other) ;  where  the  accounts  are  all  on  one  side, 
but  there  are  circumstances  of  great  complication  or  dif- 
ficulties in  the  way  of  adequate  relief  at  law ;  where  a  fi- 
duciary relation  exists  betww^n  the  parties  and  the  duty 
rests  upon  the  defendant  to  render  an  aocimnt."  These 
principles  are  in  complete  harmony  with  the  previous 
decisions  of  this  court. — Pollak  v.  VlafUn,  138  Ala.  644, 
35  South.  645;  Beggs  r.  Edison,  96  Ala.  298,  11  South. 
381,  38  Am.  St.  Rep.  94;  Aven/  v.  Ware,  58  Ala.  475; 
Knotts  V,  Tarver,  8  Ala.  743;  fitate  v.  Bradshaufs  Adm^r. 
60  Ala.  239. 

The  bill  in  the  case  at  bar  does  not  show  mutual  ac- 
counts, as  it  consists  of  certain  claims  against  the  defend- 
ant, and  admits  an  offset,  or  credit,  of  ^64. — Crothrrs  v, 
Lee,  29  Ala.  337 ;  21  Am.  &  Eng.  P^ncy.  of  Law,  p.  244. 
Nor  is  the  account  so  complicated  that  the  respondent's 
liability  cannot  be  expediently  ascertained  in  a  court  of 
ISLW.— Tecum srh  To.  r.  Camp]  93  Ala.  572,  9  South.  343. 

As  to  the  existence  or  result  of  a  fiduciary  relationship 
between  the  parties,  the  respondent  does  not  belong  to 
that  class  of  trustees,  such  as  administrators,  guardians, 
etc.,  over  whom  equity  entertains  a  general  jurisdiction, 
and  it  is  unnecessary  for  us  to  decide  whether  or  not  his 
position  was  such  as  to  preclude  him  from  the  general 
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requirements  for  an  accounting,  since,  if  he  did  occupj^ 
such  a  position,  the  complainant  would  have  no  right  to 
an  equitable  accounting,  in  the  absence  of  mutuality  and 
complications,  when  the  matters  for  which  an  accounting 
is  sought  are  peculiarly  within  the  knowledge  of  the  re- 
spondent. And  the  bill  does  not  seek  a  discovery,  or  aver 
that  the  facts  cannot  be  proved  without  the  answer  of  the 
respondent.  It  avers  that  it  is  difficult  to  ascertain  the 
amounts  due  without  an  accounting;  but  that  is  not  suf- 
ficient. "The  jurisdicti(5n  of  the  chancery  court  cannot 
be  maintained  upon  the  ground  of  discovery  alone,  un- 
less it  is  averred  in  the  bill  that  complainant  is  unable 
to  prove  the  facts  without  the  answer  of  the  defendant." 
— Crothers'  Case,  sup^-a;  Perrine  v.  Carlisle,  19  Ala.  690. 

The  bill  as  amended  was  without  equity,  and  the  chan- 
cellor erred  in  not  sustaining  the  motion  to  dismiss,  and 
the  decree  is  reversed,  and  one  is  here  rendered  dismis- 
sing the  bill. 

Reversed  and  rendered. 

Haralson^  Dowdell^  and  Simpson,  JJ.,  concur. 


Bresler  v.  Bloom. 

Bill  to  Remove   Administration   into   Chancery   Court. 
(Decided  June  20th,  1906.  41  So.  Rep.  1010.) 

a.  Equity:  Jurisdiction;  Admini8tratU>n  of  Eatate;  Trana- 
fer  in  Equity. — Without  assigning  any  special  reason  for  trans- 
ferring an  estate  to  the  chancery  court,  any  person  entitled 
to  share  In  the  distribution  of  an  estate  Is  entitled  to  have  the 
administration  removed  from  the  probate  to  the  chancery 
court. 

2.  Same;  Rights  of  Remaindermen. — The  fact  that  the  remainder 
man  alleged  In  his  bill,  for  a  removal  of  the  estate  from  the 
probate  to  the  chancery  court,  that  the  defendant,  as  admin- 
istrator, had  Invested  a  part  of  the  property  bequeathed  by 
the  will  in  other  property,  and  had  taken  the  title  thereto 
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in  his  oinnQ  name  absolutely  in  disregard  of  his  revislonary 
rights,  will  not  deny  him  the  relief  sought,  because  the  will 
deTised  and  bequeathed  the  property  to  the  administrator  de- 
fendant for  his  life. 
3.  Same;  Pleading;  Demurrer  to  BUI, — If  the  complainant  was  en- 
titled to  any  relief  under  the  bill,  a  demurrer  addressed  to  the 
bill  as  a  whole  was  properly  overruled. 

Appeal  from  Lauderdale  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

This  was  a  bill  filed  by  appellee  seeking  to  remove  the 
administration  of  the  estate  of  Kate  Bresler  from  the 
probate  to  the  chancery  court.  Complainant  alleges 
that  she  is  a  daughter  of  Kate  Bresler,  formerly  Kate 
Jacobs ;  that  her  mother  is  dead,  leaving  certain  real  es- 
tate and  personal  property  to  appellant  during  his  life- 
time with  the  reversion  to  complainant  at  appellant's 
death,  that  after  the  marriage  of  complainant's  mother 
to  appellant  she  intrusted  a  large  amount  of  funds  to 
the  care  and  custody  of  appellant  in  the  manner  and 
for  the  purposes  stated  in  the  written  instrument  made 
in  the  handwriting  of  complainant's  mother,  and  at- 
tached as  Exhibit  A  to  the  bill  of  complaint.  A  copy  of 
the  will  is  also  attached.  The  bill  also  alleges  that  com- 
plainant's mother  left  a  will,  by  the  terms  of  which  ap- 
pellant was  appointed  guardian  of  complainant  and  ex- 
ecutor of  the  will  without  bond,  and  that  the  will  had 
been  probated  and  letters  testamentary  had  been  issued 
to  appellant.  That  appellant  had  not  filed  an  inventory  of 
the  goods,  chattels,  money,  books,  papers,  and  evidences 
of  debt  belonging  to  the  estate  of  complainant's  mother, 
and  that  appellant  has  made  no  settlement  with  com- 
plainant, and  has  filed  no  accounts  and  vouchers  for  a 
settlement  of  his  trust.  It  is  also  alleged  that  the  de- 
fendant has  invested  a  part  of  the  funds,  about  $3,090, 
intrusted  to  him  by  complainant's  mother  in  a  part  of 
lot  125  in  the  city  of  Florence,  Ala.,  and  has  wrongfully 
taken  the  conveyance  to  said  property  in  his  own  name, 
and  that  defendant  has  invested  another  part  of  the 
funds  in  lot  69  in  tlie  city  of  Florence,  and  has  wrong- 
fully taken  the  title  to  said  lot  in  his  own  name.  The 
prayer  was  for  a  removal  of  the  administration  into  the 
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chancery  court,  an  order  requiring  appellant  to  file  an 
inventory  of  all  the  property  left  by  complainant's 
mother;  the  statement  of  an  account  showing  the  money 
belonging  to  the  state  and  intrusted  to  appellant,  and 
by  him  invested  in  property  in  his  own  name,  and  an  or- 
der decreeing  that  complainant  has  a  resulting  trust  in 
the  lots  above  mentioned,  and  to  declare  a  lien  thereon 
for  the  purpose  of  securing  her  reversionary  interest  in 
the  funds  so  invested,  and  for  other  further  and  general 
relief.  Attached  to  the  bill  are  interrogatories  to  be  an- 
swered by  defendant.  Exhibit  A  to  the  bill  is  in  the  fol- 
lowing language:  "Being  of  sound  mind,  I  here  state 
what  I  have  trusted  to  my  husband,  and  it  belongs  to 
my  child  Frankie  Jacobs  (now  Bloom).  I  first  gave  him 
$100,  next  $1,000,  next  $1,250  for  house  occupied  by  Mrs. 
Hooks,  then  gave  him  $600  I  got  from  Cohen,  and  $1,000 
from  Mrs.  McFarland,  $400  from  Patterson  at  Pineap- 
ple, $400  from  Elred,  and  $170  from  Joe  Herz,  the  $208 
for  two  years'  interest  from  bonds  of  United  States 
and  Mr.  Cohen  owes  me  $756  on  house.  This  is  all  my 
daughter's  money  earned  by  her  own  father  and  myself 
and  if  anything  should  happen  to  me,  I  wish  scnne  one 
would  be  kind  enough  to  attend  to  this,  and  see  my  dar- 
ling girl  gets  her  property,  besides  he  has  had  all  the  in- 
terest." A  copy  of  the  will  was  also  attached,  leaving 
to  respondent  for  the  term  of  his  natural  life  all  real  es- 
tate and  personal  property  ex<*(*pt  some  personal  prop- 
erty left  to  complainant,  all  of  said  real  and  personal 
property  to  revert  to  complainant  at  the  death  of  re- 
spondent. Demurrers  were  interposed  to  the  bill:  (1) 
Complainant  has  plain  and  ade(|uate  remedy  at  law. 
(2)  The  bill  shows  that  Kate  Bresler  gave  all  her  person- 
al property  and  real  estate,  including  the  personal  prop- 
erty claimed  to  have  been  delivered  to  defendant  in  trust 
to  defendant  for  the  term  of  his  life.  (3)  The  will  shows 
on  its  face  that  the  money  claimed  to  have  been  trusted 
to  defendant  for  the  use  and  benefit  of  complainant  to 
have  been  given  and  beque^athed  to  defendant  for  and  dur 
ing  the  term  of  his  life.  (4)  The  bill  does  not  show  that 
defendant  had  any  notice  or  knowledge  of  the  letter 
made  Exhibit  A  to  the  bill.     (5)  The  bill  shows  on  its 
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face  that  the  moneys  sought  to  be  recovered,  or  for  which 
a  resulting  trust  is  claimed,  were  given  and  be<iueathed 
to  defendant  for  and  during  his  natural  life.  The  court 
overruled  these  demurrers,  and  from  this  decree  this  ap- 
peal is  prosecuted. 

Emmett  O'Neal,  for  appellant. — The  court  provides 
the  only  way  a  will  can  be  revoked. — Sec.  4261,  Code 
1896.  The  averments  of  the  bill  are  always  taken  most 
strongly  against  the  pleader. — Letria  v.  Mohr,  97  Ala. 
266;  16  Ala.  423;  30  Ala.  352. 

J.  T.  AsHCUAPT  and  W.  H.  Mitchell,  for  appellee. — 
The  first  grounds  of  demurrer  were  properly  overruled. 
— Ligon  v.  Ligrm,  105  Ala.  460;  Ha-rJand  i\  Pearson,  93 
Ala.  273;  Carey  v,  iiimmons,  87  Ala.  524.  The  second 
third  and  sixth  grounds  of  demurrer  were  properlv  over- 
ruled!—6  Ala.  463;  18  Ala.  771;  17  Ala.  270;  16  Cyc. 
641.  The  fourth  and  fifth  grounds  were  properly  over- 
ruled. 

DENSON,  J. — ^Any  person  entitled  to  share  in  the  dis- 
tribution of  an  estate  has  the  right  to  have  the  estate 
administered  in  a  court  of  equity  without  assigning  any 
special  equity  for  transferring  the  estate  to  such  court. 
—Bromherg  i\  Bates,  98  Ala.  621, 13  South.  557 ;  Id.,  112 
Ala.  363,  20  South.  786;  TAgryfi  v.  [Agon,  105  Ala.  464, 
17  South.  89;  Baker  v,  Mitchell,  109  Ala.  490,  20  South. 
40;  Greenhood  v.  Greenlwod,  (Ala.)  39  South.  299.  It 
seems  that  the  statement  of  this  proposition  should  be  a 
sufficient  answer  to  the  first  ground  of  the  demurrer  to 
the  bill.  The  fact  that  the  will  devises  and  bequeath>s 
the  property  to  the  defendant  during  his  life  presents  no 
obstacle  to  the  assumption  by  a  court  of  equity  of  the  ad- 
ministration of  the  estate;  especially  is  this  so,  wlien 
the  bill  is  filed  by  the  remainderman,  and  it  is  averred 
in  the  bill  that  the  defendant  has  invested  a  part  of  the 
property  bequeathed  by  the  will  in  other  property,  and 
has  taken  the  title  in  his  own  name  absolutely,  and  in 
disregard  of  complainant\s  reversionary  rights,  thus 
making  it  easy  and  possible  for  defendant  to  dispose  of 
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the  property  to  innocent  third  parties,  and  finally  de- 
prive the  complainant  of  her  rights  under  the  will. — 
Bethea  v.  Bethea,  116  Ala.  265,  22  South.  561. 

The  fifth  ground  of  demurrer  is  a  misconception  of  the 
purpose  of  the  bill.  But  we  would  not  be  understood 
as  holding  that  the  complainant  is  entitled  to  relief  that 
would  deprive  the  defendant  of  the  use  of  property  de- 
vised or  bequeathed  him  during  his  life.  The  averments 
of  the  bill  nor  the  demurrers  call  for  a  construction  of 
•the  exhibit  to  the  bill  marked  "A."  Nor  is  it  necessary 
to  determine  the  effect  of  the  will  with  respect  to  Exhib- 
it A.  It  may  be  said  of  all  the  grounds  of  the  demurrer 
that  they  axe  addressed  to  the  bill  as  a  whole,  and  if  the 
complainant  is  entitled  to  any  relief  at  all,  the  demurrer 
is  properly  overruled. — Oeorge  v.  Railroad  Co.,  101  Ala. 
607,  14  South.  752.  That  the  complainant  is  entitled  to 
have  the  administration  of  the  estate  removed  to  the 
chancery  court  seems  to  be  clear. 

The  decree  overruling  the  demurrer  must  be  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and    Haralson  and    Dowdell,  JJ., 
concur. 


Kelly  &  Middleton  v,  Horsely. 

Petition  to  Decline  to  Give  Effect  to  Discharge  of  Attor- 
neys, omd  for  Mandamus. 

(Decided  June  14,  1906.    41  So.  Rep.  902.) 

1.  Appeal;   Attorneys;   Dismissal;  Fees. — ^The   petitioners   seek  .to 

prevent  their  discharge  as  attorneys  unless  compensation  for 
services  rendered  is  paid  or  secured,  and  ask  a  reference  tp 
ascertain  what  such  services  are  reasonably  worth.  Held, 
That  an  appeal  will  not  lie  from  an  order  dismissing  the  pe- 
tition. 

2.  Attorney  and  Client;  Discharge;  Fees. — Subject  to  the  attorney's 

lien  upon  the  fund  brought  into  court  through  his  efforts,  or 
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upon  a  money  Juds^ment,  obtained  by  his  serylces,  a  client 
may  'dispense  with  the  services  of  an  attorney. 

3.  Same;  Property  to  which  Lien  Attaches. — ^The  lien  of  an  at- 

torney for  services  rendered  does  not  attach  to  lands  or  other 
things,  but  only  to  money  judgments. 

4.  Appeal;  Discharge  of  Attorney;   Discretion, — It   is  within  the 

discretion  of  the  trial  court  to  give  effect  or  not  to  the  dis- 
charge of  an  attorney,  in  a  cause  pending  before  It,  and  Its 
action  Will  not  be  reviewed  on  appeal,  unless  it  clearly  ap- 
pears that  such  discretion  was  abused. 

5.  Mandamus;  Scope  of  Remedy;  Adequate  Remedy  at  Law. — Man-< 

damns  will  not  He  to  enforce  a  legal  right,  unless  the  right  Is 
clear  and  there  is  no  other  adequate  remedy. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bbnners. 

This  is  a  petition  on  behalf  of  Kelly  &  Middleton,  the 
purposes  of  which  are  sufficiently  set  out  in  the  opinion 
of  the  court.  Fom  a  decree  dismissing  the  petition  this 
appeal  was  prosecuted.  Motion  was  also  made  for  a  rule 
nisi  to  the  Chancellor  to  show  cause  whether  he  sh<mld 
be  restrained  from  discharging  attorneys,  etc.,  the  sub- 
stance of  which  appears  in  the  opinion. 

Kelly  &  Middleton,  for  appellant,  and  movant. — The 
client  has  the  unqualified  right  to  change  his  attorney 
at  will,  whether  from  motives  of  caprice  or  otherwise, 
subject  to  the  exception  that  leave  of  the  court  which  is 
essential  to  give  effect  to  the  discharge  will  not  be  gi^ant- 
ed  until  the  discharged  attorney  shall  have  been 
paid  his  compensation  for  services  already  rendered  or 
the  same  secured  to  him. — 4  A.  &  E.  Ency.  of  Law,  p. 
409  and  cases  cited ;  5  Century  Dig.  p.  113. 

Peyton  H.  MoobB;,  for  appellee.  No  brief  came  to  the 
Reporter. 

TYSON,  J. — This  is  a  petition  addressed  to  the  chan- 
cellor asking  a  reference  to  ascertain  the  compensation 
reasonably  earned  by  petitioners,  as  attorneys,  for  ser- 
vices rendered  respondent  in  a  chancery  suit,  and  for  a 
decretal  order  declining  to  give  effect  to  petitioners'  disr 
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charge  until  their  compensation  for  services  has  been 
paid  or  secured,  or  until  further  orders  from  the  court. 
The  case  made  by  the  allegation  of  the  petition  is  that 
petitioners  were  employed  by  respondent  to  represent 
him  in  a  suit  pending  in  the  chancery  court  of  Jefferson 
county  wherein  one  Cole  was  complainant  and  this  ap- 
pellee respondent;  that  pending  said  employment  they 
rendered  valuable  services  to  respondent  in  advance  and 
the  preparation  of  his  defense ;  that  petitioners  have  been 
notified  that  their  services  were  no  longer  required  by 
respondent  in  conducting  his  defense;  and  that  petition- 
ers have  not  been  paid  anything  for  services  rendered, 
nor  have  they  been  tendered  any  payment  or  securities 
for  the  same.  On  motion  of  respondent  the  petition  was 
dismissed  for  want  of  equity. 

The  cause  is  submitted  upon  the  record  and  upon  a 
motion  for  a  rule  nisi  to  the  chancellor  for  a  mandamus, 
or  other  remedial  writ,  commanding  him  to  show  cause 
why  he  should  not  be  required  to  decline  to  give  effect 
to  the  discharge  of  the  petitioners  as  solicitors  for  re- 
spondent until  respondent  shall  have  first  either  paid  or 
secured  the  said  petitioners  a  reasonable  compensation 
for  services  they  have  already  rendered  him.  As  an  ap- 
peal will  not  lie  from  the  order  dismissing  the  petition, 
the  record  is  considered  for  the  sole  purpose  of  ascer- 
taining whether  the  rule  should  issue  as  prayed.  It 
must  be  olwerved,  from  reading  the  petition  and  motion 
that  the  (jueslion  of  substitution  without  compensation 
is  not  presented  for  decision.  The  gravamen  of  the 
charge  is  the  discharge  of  the  attorneys  without  payment 
for  services  rendered,  or  the  tender  of  payment  or  se- 
curity, and  a  request  to  require  payment  as  a  condition 
precedent  to  a  discharge.  It  is  not  alleged  that  the  court 
has  refused  to  recognize  the  attorneys  as  appearing  of 
record  for  th(*  defense,  or  that  other  attorneys  have  been 
substituted,  or  are  about  to  be  substituted,  by  order  or 
with  the  consent  of  the  court.  Hence  it  follows  that  the 
only  question  presented  is  the  right  of  the  court,  in  a 
proceeding  of  this  character,  to  reciuire  of  defendant  the 
payment  to  his  attorneys  of  fees  for  services  rendered, 
or  to  properly  secure  the  payment  of  such  fees. 
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The  weight  of  authority  seems  to  hold  to  the  proposi- 
tion that  a  client  may  dispense  with  the  services  of  an  at- 
torney at  will,  and  upon  whatever  whim,  and  that  a  mo- 
tion for  substitution  will  be  granted  as  a  matter  of 
course,  subject  to  the  attorney's  lien  upon  a  fund  brought 
into  court  through  his  efforts,  or  on  a  judgment  obtained 
by  his  services. — ^3  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  409, 
and  note;  5  Century  Dig.  p.  113.  Our  court  has  never 
extended  the  lien  beyond  a  moneyed  judgment,  but  has 
often  held  that  no  lien  attaches  to  lands  or  other  things, 
other  than  moneyed  judgments. — Hif/lei/  v.  White,  102 
Ala.  604,  15  South.  141;  Hiuson  r.  Oamhle,  65  Ala.  605. 
At  most,  the  right  to  control  the  discharge  of  an  attor- 
ney is  within  the  sound  discretion  of  tlie  court  having 
jurisdiction  of  the  cause,  and  will  not  l)e  reviewed,  un- 
less it  clearly  appears  that  there  has  been  an  abuse  of 
the  discretion. 

Pretermitting  this  inquiry,  however,  it  does  not  appear 
that  movants  have  not  an  adequate  remedy  at  law.  If 
they  have  rendered  service  under  contract,  they  may  re- 
cover under  it  in  a  court  of  law;  and  if  not,  and  the  re- 
spondent has  received  the  benefit  of  such  service  and  ac- 
cepted it,  thev  must  recover  on  a  quantum  meruit.  It 
is  only  in  cases  where  there  exists  a  clear  legal  right, 
and  there  is  no  other  adec^uate  remedy,  that  mandamus 
will  issue.  If  the  right  is  doubtful,  mandamus  is  not 
proper.  It  follows  from  what  has  been  said  that  the 
chancellor  properly  dismissed  the  petition.  It  is  also 
clear  that  the  rule  should  not  issue. 

The  appeal  on  petition  is  dismissed,  and  the  rule  nisi 
denied. 

Weakley,  C.  J.,  and  Simpson  and  Anderson.  JJ., 
concur. 
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Zuber  v.  Roberts. 

Bill  to  Settle  Partnership. 

(Decided  Feb.  17,  1906.    40  So.  Rep.  319.) 

Partnership;  Contract;  Sharing  Profits, — ^Where  one  rented  a  quar- 
ry, furnished  all  the  capital  to  run  the  business,  and  assigned 
no  part  of  his  lease  to  another,  who  agnreed  to  manage  the 
quarry  and  commissary  and  give  the  business  his  time  and 
attention,  and  to  receive  half  of  the  net  proceeds  of  the  profits 
of  the  quarry  and  commissary  and  one  half  the  rental  of  the 
houses,  instead  of  a  stipulated  salary,  constituted  an  agree- 
ment for  services  to  be  paid  for  from  profits,  and  was  not  a 
oontract  of  partnership. 

Appeal  from  Calhoun  Chancery  Court. 

Heard  before  Hon.  W.  W.  Whiteside. 

This  is  a  bill  filed  by  Zul>er  for  the  dissolution  of  a 
partnership  allejjed  to  exist  between  complainant  and 
Roberts  and  for  an  accounting.  The  facts  sufficiently  ap- 
pear in  the  opinion  of  the  court. 

Burnett,  Hood  &  Murphy,  for  appellant. — ^Whether 
there  existed  a  partnership  is  a  (|uestion  of  intention  of 
the  parties  to  l)e  gathered  from  the  contract  itself  and 
the  acts  of  the  parties  in  candying  out  the  agreement  as 
their  construction  of  its  terms  and  what  they  understood 
it  to  mean.— A.  &  E.  Ency.  of  Law  (1  Ed.)  905.  A  bus- 
iness which  is  really  a  partnership  miijht  be  conducted 
in  tlie  name  of  one  partner  and  yet  the  silent  partner 
be  held  as  a  partner. — Bav'k  i\  Hennessjj,  48  N.  Y.  545. 
What  is  necessary  to  constitute  a  partnership  inter  sese 
is  ably  discussed  in  the  following  cases: — Leggest  v. 
Hyde,  17  Am.  St.  Rep.  244;  and  numerous  cases  cited; 
McClay  v.  Free  wait,  48  Mo.  234;  Can  filer  v.  Wft/irfow, 
62  Ala'.  358;  ^for>re  t\  f^wifh.  19  Ala.  774.  The  following 
cases  are  identical  or  similar  in  all  essential  features  to 
the  case  at  biir. — Autrcy  r.  Freeze,  59  Ala.  587;  Lee  v. 
Ryan,  104  Ala.  125 ;  Dabb  r.  Halsey,  16  John.  34 ;  McCra- 
ry  V,  Slaughter,  58  Ala.  230. 
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Knox,  Acker  &  Blagkmon,  for  appellee. — The  old 
rule  that  any  sharinor  of  profits  constitutes  a  partnership 
has  long  since  been  abandoned  in  Alabama. — Pulliam  v. 
Hchimpf,  100  Ala.  364.  Under  the  facts  in  this  case 
the  c6ntract  did  not  make  the  parties  partners  inter 
sese. — Faile  i\  McCree,  36  Ala.  61 ;  Robinson  v.  Bullock, 
58  Ala.  618;  May  rant  i\  Marsten,  67  Ala.  453;  Humes  v. 
O'Brien,  74  Ala!  U;Nclms  v.  McGratv,  93  Ala.  245.  The 
court's  attention  is  called  to  the  following  cases  as 
sustaining  the  ruling  of  the  Chancellor  on  the  facts  in 
this  case. — Tayloe  i\  Bush,  75  Ala.  432;  Houze  v.  Patter- 
son, 53  Ala,  205;  Autret/  v.  Freeze,  59  Ala.  587;  Staf- 
ford i\  Sibley,  106  Ala.  192. 

DOWDELL,  J.— The  bill  in  this  case  is  filed  for  the 
purpose  of  a  settlement  of  an  alleged  partnership  be- 
tween the  complainant  and  respondent.  The  respondent, 
by  his  answer,  denies  the  allegations  of  the  bill  as  to 
the  existence  of  any  partnership  between  the  parties. 
There  was  no  contract  in  writing,  and  there  was  no  ex- 
press agreement  between  the  parties  for  the  creation  of  a 
partnership;  and  the  dletermlination  of  this  question 
must  be  had  from  the  terms  of  the  agreement  entered  into 
between  the  parties,  the  character  and  conduct  of  the 
business,  and  the  intention  of  the  parties,  to  be  gathered 
from  the  circumstatnces  attending  the  entire  transac- 
tion. 

The  evidence  discloses  that  in  1900  Paul  Roberts  ob- 
tained a  lease  for  the  Alabama  Consolidated  Coal  Si 
Iron  Company  on  a  limestone  quarry  and  entered  into  a 
contract  to  furnish  said  company  with  200  tons  of  lime- 
stone a  day  for  a  term  of  three  years.  At  this  time  the 
appellee  was  superintendent  of  the  Alabama  Consolidat- 
ed Coal  &  Iron  Company's  furnace  at  Ironaton,  Ala., 
and  the  appellant  was  an  employe  of  said  company  under 
the  appellee  as  superintendent.  An  agreement  was  sub- 
sequently entered  into  between  the  parties,  whereby  the 
appellee  was  to  furnish  the  capital  for  the  equipment 
of  the  quarry  and  for  stocking  a  commissary,  etc.,  and 
the  appellant  was  to  manage  the  quarry  and  commissary 
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and  for  his  services  was  to  receive  oiie-lialf  of  the  profits 
derived  from  the  qnarryiug  of  f^tone  and  one-half  of  the 
profits  from  the  commissary,  and,  as  the  appeUant  states 
in  his  testimony,  one-half  of  the  rents  coUectinl  on  houses 
on  the  quarry  premises.  Operations  were  conducted 
under  this  arrangement  for  about  two  years,  when  the 
appellee  made  a  contract  with  the  Alal>ama  (\)nsolidated 
Coal  &  Iron  Company  whereby  he  surrendered  his  lease 
and  canceled  the  contract  for  the  supply  of  limestone 
duriufi^  the  unexpired  time.  He  was  paid  a  sum  of  money 
by  the  Alabama  Ccmsolidated  (^oal  &  Iron  Company  for 
the  surrender  of  his  lease  and  cancellati(m  of  the  con- 
tract, and  the  appellant  thereupon  filed  his  bill  for  a  set- 
tlement of  the  alle^(^  partnership,  claiminc;  that  he  was 
entitled  to  participate  equally  with  appellee  in  the  sum 
received  by  appellee  for  the  cancellation  of  the  contract 
and  the  surrender  of  the  lease,  all  of  which  the  appellee 
denies,  and  appellee  claims  that  the  business  was  his 
alone,  and  that  a  divisi^m  of  the  profits  was  only  an 
adopted  method  of  fixing  the  compensation  of  appellant 
for  his  services  as  manager  of  the  business. 

The  evidence  shows  that  the  businc^ss  was  (conducted 
in  the  name  of  Paul  Roberts,  or  in  the  name  <^f  the  ''(Con- 
solidated Quarry,''  which  latter  name  was  used  by  ap- 
pellee for  the  convenience  of  the  Alalmma  CimsolidatcHl 
Coal  &  Iron  (^ompany  in  the  keeping  of  their  acccmnts, 
and  not  as  a  partnership  name.  The  appellant  claims 
and  testifies  that  the  name  "Rol>erts  &  Zuber''  was  used 
in  conducting  the  quarry  business,  and  the  evidence 
shows  that  the  appellant  had  some  bills  of  lading  for 
lime  rock  made  out  in  the  name  of  Roberts  &  Zuber. 
The  appellee,  on  the  ohier  hand,  testifi(Ml  that  he  did  not 
authorize  or  consent  to  the  use  of  such  name,  and,  upon 
l>eing  informed  that  such  name  was  being  used,  he  noti- 
fied the  agent  of  the  railroad  company  and  the  clerk  in 
the  commissai'v,  who  made  out  the  bills  of  lading,  that 
the  bills  should  not  l>e  so  made.  The  evidence  further 
shows  that  the  goods  for  tjie  commissary  were  purchased 
in  the  name  of  Paul  Robi^rts,  and,  an  shown  by  sundry 
exhibits  attached  to  the  deposition  of  Paul  Roberts,  the 
complainant,  Zuber,  would  order  goods  for  the  cojnmis- 
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sary,  signing  the  name  Tanl  Roberts  per  R.  B.  Zuber," 
on  the  paper  of  the  "Consolidated  Company,"  which 
had  the  names  "Paul  Roberts,  Proprietor,"  and  "R.  B. 
Zuber,  Mgr.,"  printed  thereon.  The  account  for  lime 
rock  shipped  to  the  Alabama  Consolidated  Coal  &  Iron 
Companj^  was  kept  in  the  name  of  Paul  Roberts,  and  all 
settlements  were  made  with  Paul  Roberts  by  checks 
drawn  to  his  account.  The  capital  for  conducting  the 
business  was  all  furnished  by  the  appellee.  The  lease 
on  the  quarry  and  the  contract  for  the  furnishing  of 
stone,  which  made  the  business  possible,  were  the  prop- 
erty of  the  appellee,  and  were  never  by  him  transferrfxi 
or  assigned  in  any  way  to  the  appellant,  in  whole  or  in 
part.  On  the  other  hand,  the  app<*llant  contributed  to 
the  arrangement  only  his  services  as  manager,  and  for 
such  services  received,  instead  of  a  stipulated  salary,  one- 
half  of  the  net  profits.  The  appellant  himself  testifies 
that  the  agreement  was  that  the  appellee  should  put  up 
the  money  in  lieu  of  appellant's  services,  and  certain 
profits  were  to  be  divided  In^tween  them. 

While  the  evidence  shows  a  community  of  interest  in 
the  profits,  it  does  not  satisfactorily  show  that  under  the 
arrangement  and  conduct  of  the  business  there  was  to  l)e 
any  community  in  the  lasses.  The  appellant  contends 
tliHt  the  fact,  which  is  undisputed,  that  he  bore  his  part 
of  the  loss  in  the  payment  of  damages  for  an  injury  suf- 
fered by  one  of  the  employes  working  in  the  (quarry  mines 
^oes  to  prove  that  he  was  not  only  to  share  in  profits, 
but  in  the  losses  of  the  business  as  well,  and  therefore 
he  was  a  partner.  As  to  this  matter,  the  evidence  shows 
that  at  the  time  the  appellant  objected  to  paying  any  part 
of  said  loss,  and  the  evidence  further  explains  why  he 
consenttHl  to  pay  one-half,  and  this  was  not  upon  the 
ground  of  any  partnership  liability.  The  facts  in  the 
present  case  are  very  much  like  those  in  the  case  of  Twy- 
1o€  r.  Bu^^h,  75  Ala.  432,  where  there  was  a  contract  for 
the  conduct  of  a  farm ;  the  agreement  providing  that  one 
party  should  furnish  the  farm  and  certain  stock,  tools, 
etc.,  the  other  to  conduct  it,  keep  an  account  of  all  ex- 
penses, and  to  nmke  equal  division  of  the  not  proceeds. 
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It  was  said  in  that  case:  "In  determining  whether  a 
partnership  was  created,  the  intention  of  the  parties  is 
the  single  question  for  consideration.  There  is  a  well- 
recognized  distinction  between  cases  where  third  per- 
sons have  dealt  with  parties,  associated  in  business  as 
partners,  and  controversies  between  the  parties  them- 
selves, or  controversies  in  which  the  rights  of  such  per- 
sons are  not  involved.  Ip  the  one  class  of  cases,  a  part- 
nership may  arise  by  mere  operation  of  law%  without  an 
inquiry  into  or  in  direct  opposition  to  the  expressed  in- 
tention of  the  parties.  In  the  other  class  of  cases,  the 
question  is  as  to  the  intention  of  the  parties.  »  »  » 
The  test  of  a  partnership  generally  is  whether  there  is  a 
con>munity  of  interests,  a  participation  in  losses  and 
profits. — Hoicze  v,  Pattei^son,  53  Ala.  205,  25  Am.  Rep. 
607;  Autrey  v.  Frieze,  59  Ala.  587.  The  rule  is  not  with- 
out its  exceptions;  and  when  a  party  is  without  inter- 
est in  the  capital  or  business  and  is  to  be  compensated 
for  his  services  from  the  profits,  or  rewarded  by  the  prof- 
its or  what  is  to  depend  upon  the  result  of  an  adventure 
or  enterprise,  the  rule  is  without  application.  This 
contract  is  within  the  exception.  The  participation  of 
Thomas  in  the  profits  was  simply  intended  as  comp<?n- 
sation  to  him  for  his  skill  and  services  as  the  manager 
of  the  stock  and  plantation  and  in  the  cultivatipn  and 
gathering  of  the  crops."  Again  it  is  said  in  titafford  v. 
Sibley,  106  Ala.  192,  17  South.  324 :  "An  agreement  by 
which  one  is  to  share  in  the  profits  alone  does  not  create 
a  partnership.  The  agreement  should  bind  the  parties 
to  share  the  burden  of  losses.  One  who  is  to  receive  for 
his  share  a  percentage  of  net  profits,  and  if  there  are  no 
profits  is  to  be  paid  nothing,  in  one  sense  is  aflfected  by 
losses ;  but  if  by  the  agreement  he  is  to  contribute  noth- 
ing to  make  good  the  losses,  if  he  is  under  no  legal  lia- 
bility therefor,  he  does  not  bear  the  burden  of  loss  in  its 
legal  signification  as  an  element  of  partnership." 

Applying  this  law  to  the  facts  in  this  case,  as  we  gath- 
er them  from  the  evidence,  we  are  of  the  opinion  that  no 
partnership  existed  between  the  parties.  To  our  minds, 
the  weight  of  the  evidence  shows  that  it  was  never  the 
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intention  of  the  parties  to  create  a  partnership,  and  that 
the  agreement  to  divide  the  profits  was  only  a  mode, 
adopted  by  the  parties,  in  fixing  the  appellant's  compen- 
sation for  the  services  which  he  w^as  to  render.  It  fol- 
lows, therefore,  that  the  decree  appealed  from  must  be 
affirmed. 
Affirmed. 

Tyson,  Anderson,  and  Denson,  JJ.,  concur. 


Hutchinson  v.  Palmer,  et  al. 

Bill  to  Enjoin  the  Collection  of  a  Judgment, 
(Decided  Feb.  1,  1906.    40  So.  Rep.  339.) 

1.  Appeal;  Transcript;   Contents. — Rules  of  Practice   of   Supreme 

Court  No.  29  and  30  reiiuire  that  answers  to  original  bill, 
before  amendment  and  which  was  embodied  in  the  same  pa- 
per with  the  demurrer,  and  the  answer  to  the  amended  bill 
and  exhibited  thereto,  to  be  copied  in  the  record,  unless  the 
parties,  or  their  attorneys,  agree  to  their  omission;  and  a 
motion  to  expunge  them  both  from  the  record,  In  the  ab- 
sence of  such  agreement,  will  be  overruled. 

2.  Judgment;  Confessioti  of. — ^When  one  signs  a  note  in  which  Is 

embodied  a  power  of  attorney  authorizing  a  confession  of 
judgment  on  failure  to  pay  note  at  maturity,  this  Is  a  waiver 
of  notice,  and  a  Judgment  rendered  in  accordance  with  the 
authority  thus  given  is  as  valid  and  binding  as  If  rendered 
on  regular  service  of  process. 

3.  Insurance;  Variance  in  Policy;  Premiums. — It  is  no  defense  to  a 

note  given  for  premium  on  an  insurance  risk  that  the  form 
of  the  policy  issued  was  different  from  that  contracted  for,  it 
appearing  that  the  policy  was  retained  and  no  effort  made 
within  a  reasonable  time  to  ascertain  that  it  was  different 
and  to  return  it  for  cancellation. 

Appeal  from  Jefferson  Chancery  Court. 

Heard  before  Hon.  A.  H.  Bbnners. 

This  is  a  bill  filed  by  W.  H.  Hutchinson  against  Pal- 
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mer  and  Edwards,  sheriff  of  Talladepi.  county  to  de- 
clare void  and  to  vacate,  annul  and  enjoin  a  judgment 
rendered  at  law  against  him  in  favor  of  said  Palmer  by 
the  city  court  of  Birmingham.  Demurrers  were  sus- 
tained to  the  hill  as  amended  and  the  bill  was  dismissed 
for  want  of  e<iui ty.  On  appeal  the  appellant  moved  to 
strike  and  expunge  from  the  transcript  of  the  record  cer- 
tain pleas  and  other  things  not  necessary  to  set  out.  The 
facts  are  sufficiently  stated  in  the  opinion  of  (he  court. 

Webb  &  Amasox.  for  appellant. — The  court  erred  in 
sustaining  demurrers  to  the  bill  as  last  amended  and  in 
sustaining  the  motion  to  dismiss  for  want  of  eijuitv. — 89 
Ala.  214;  50  Ala.  69;  16  A.  &  E.  Eucy.  of  Law,  p. '357-8. 
Delay  in  filing  the  bill  to  enjoin  an  action  at  law,  wiien 
a  court  of  law  cannot  possibly  deal  with  the  subject-mat- 
ter, will  not  deprive  the  party  of  his  right  to  file  an  in- 
junction.—27  Ala.  104 ;  121  Pa.  State  Kep.  260.  A  mis- 
representation was  made  to  complainant  on  which  he  re 
lied  in  the  making  and  execution  of  the  insurance  policy 
and  is  such  a  fraud  as  confers  upcm  him  the  right  to  avoid 
the  contract.— 99  Ala.  558;  6  Port.  344;  30  L.  R.  A.  33; 
58  Am.  St.  Rep.  249.  The  provisions  in  the  notes  for  a 
confession  of  judgment  without  notice  or  service  upon 
appellant  was  void  in  that  they  were  repugnant  to  the 
common  law  and  opposed  to  public  policy. — O'Hara  v. 
Lanier,  1  B.  Mow.  (Ky. )  ICO;  Rankin  r.  Lawrenre,  4 
Rich.  L.  (S.  (^ar.)  267-  35  Am.  Rep.  524;  35  Am.  Dec. 
419;  on  Vitii  V,  McAhoy.  74  Pa.  St.  Rep.  249.  The  judg- 
ment was  wliolly  void  because  rendered  in  a  county  in 
which  defendant  had  no  place  of  residence  and  without 
service  of  notice  upcm  him. — )$  4205,  code  1896;  OU  Cifij 
V.  McAhoijy  Hupra. 

Ward  &  Ward  and  Ward  &  Houghton,  for  appellee. 
—A  man  may  waive  any  right  given  him  by  law  pertain- 
ing to  civil  suits  and  rights. — 29  A.  &  E.  Ency.  of  Law, 
.  p.  1107;  Lcc  V.  Tillofson,  35  Am.  Dec.  624  and  note.  War- 
rant of  attorney  to  ccmfess  judgnuent  is  a  waiver  of  notice 
of  suit. — Tcalc  r.  Yo^st,  13  L.  R.  A.  796.    And  such  war- 
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rant  may  be  given  to  any  attorney  generally. — ^13  L.  R.  A. 
796;  33  lb.  83;  44  lb.  840;  Oidrf^ms  v.  Cren.^haw  Conntj/, 
74  Ala.  471;  Vliet  r.  Camp,  13  Wis.  221;  tiioeeney  -v. 
Kitchen,  80  Pa.  St.  Rep.  160;  If  the  judgment  is  void 
as  alleged  the  court  can  set  it  aside  and  the  parties  ac- 
quire nothing  by  it.  A  resort  to  chancery  is  therefore  un- 
necessary.— Bhtnd  r.  B<Hcie,5S  Ala.  152;  60  Am.  St.  Rep; 
642;  15  Ency,  P.  &  P.  332.  The  judgment  could  be  va- 
cated on  appeal,  if  void. — Wi)Miimore  v,  Matthews,  45 
Ala.  449^  Shepherd  i\  Poioell,  50  Ala.  377;  Sh^lton  v. 
GUI:  11  Ohio  417;  Cranville  i\  Bamu,  91  Am.  Dec.  451. 
The  judgment  confessed  will  not  be  enjoined  if  no  fraud 
is  practiced  in  obtaining  it. — Moore  v,  Barclay ;  2S  Aln. 
739;  29  Ala.  471;  35  Ala.  539.  If  the  fraud' had  been 
practiced,  complaimint  could  have  compelled  the  surren- 
der and  cancellation  of  the  notes  and  this  he  ought  to 
have  done.-^Bihh  r.  Hitch<'ocl\  49  Ala.  478;  James  t*. 
Hoicelly  40  Am.  St.  Rep.  494.  All  that  was  said  pending 
the  negotiation  was  merged  into  the  written  completed 
contract. — Banks  v.  Moure,  139  Ala.  624;  Mobile  L.  Ins. 
Co.  V,  Pruitt,  74  Ala.  497.  There  was  no  offer  to  do  equi- 
ty by  returning  the  policy  when  the  alleged  fraud  was 
discovered. — Yount/  ?*.  Shepherd,  44  Ala.  S\5;  Hatcher 
r.  Branch,  37  So.  Rep.  690.  By  keeping  the  policy  and 
delaying  its  return  he  ratified  the  contract  he  received 
and  his  bill  is  not  amendable. — High  on  Injunctions,  §§ 
188-205-279 ;  106  Ala.  352 ;  54  Am.  St.  Rep.  59. 

SIMPSON,  J.— This  was  a  bill  In  the  chancery  court 
by  appellant  against  the  appellees,  seeking  to  enjoin  the 
collection  of  ceitain  judgments  in  the  city  ccmrt  of  Bir- 
mingham against  a]>pellanr;  said  judgments  ha^ing  been 
rendered  on  notes  of  appellant,  in  which  Avere  emlK)die<l 
powers  of  attorney  authorizing  the  confessicm  of  judg- 
ment on  the  same  if  not  paid  at  maturity.  The  bill  al- 
leges that  said  notes  were  given  for  a  certain  insurance 
policy  then  applied  for,  which  policy,  when  delivered, 
was  of  a  different  character  from  the  one  which  Ire  had 
been  led  to  expect  by  the  repiesentation  of  said  defend- 
ant, J.  T.  Palmer,  who  was  acting  as  agent  of  the  State 
Mutual  Life  &  Annuity  Association  of  Rome,  Ga.    Sev- 
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eral  amendments  were  filed  to  the  bill,  and  the  chancery 
court  finally  sustained  a  demurrer  to  the  bill  as  amended, 
and  also  a  motion  to  dismiss  the  bill  for  want  of  equity. 
Said  life  insurance  association  is  not  made  a  partv  to  the 
bill. 

The  appellant  moves  this  court  to  strike  and  expunge 
from  the  record  the  answer  of  the  defendant  to  the  orig- 
inal bill,  before  amendmnet,  and  which  was  embodied  in 
the  same  paper  with  the  demurrer ;  also  the  answer  to  the 
amended  bill,  with  the  exhibits  thereto.  The  transcript, 
which  is  required  to  be  sent  to  the  appellate  court  on  ap- 
peal, consists  of  the  entire  record  of  the  proceedings  up 
to  the  time  of  appeal.— 2  Ency.  PL  &  Pr.  pp.  259,  260. 
Our  rules  of  practice  provide  that  certain  things  shall 
not  be  copied  into  the  record,  but  as  to  other  parts  of  the 
proceedings,  including  those  here  sought  to  be  expunged, 
our  rules  permit  their  omission  only  on  agreement  be- 
tween the  parties,  or  their  attorneys. — Rules  of  Practice 
29,  30,  Supreme  Court;  Code  1896,  pp.  1191,  1192.  The 
motion  is  overruled. 

Admitting  the  principle  invoked  by  the  appellant  on 
the  subject  of  the  right  of  a  defendant  to  have  notice  of 
proceedings  against  him  before  a  valid  judgment  can  be 
rendered  against  him,  yet  this  is  a  right  which  can  be 
waived  by  him,  and  if  he  executes  a  note,  in  which  he 
embodies  a  power  of  attorney  authorizing  an  appearance 
and  confession  of  judgment  on  failure  to  pay  the  note  at 
maturity,  this  is  a  waiver  of  ilotice,  and  a  judgment  ren- 
dered, in  accordance  with  the  authority  therein  given  is 
as  valid  and  binding  as  if  rendered  on  r^ular  service  of 
process.— 30  Am.  &  Eng.  Encv.  Law  (2d  Ed.)  110,  111; 
Teel  i\  Yost,  (N.  Y.)  28  N.  E.  353,  13  L.  R.A.  796;  11 
Ency.  PI.  &  Pr.  985,  987,  989 ;  First  Nat.  Bank  of  Athens 
V.  Garland,  (Mich.)  67  N.  W.  559,  33  L.  R.  A.  83,  63  Am. 
St.  Rep.  597;  Van  Norman  r.  Gordon,  (Mass.)  53  N.  E. 
267,  44  L.  R.  A.  840,  70  Am.  St.  Rep.  304 ;  Caller  v.  Den- 
son.  Minor,  19;;  Hodges  d  Puckett  r.  Ashnrst,  2  Ala. 
301. 

It  is  claimed,  however,  in  the  bill  of  complainant,  that 
the  policy  which  was  delivered  did  not  contain  any  stip- 
ulations for  certain  concessions  which  he  was  to  have. 
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In  the  first  place,  it  is  observed  that  the  only  allegation 
in  regard  to  the  kind  of  policy  which  complainant  was 
to  receive  is  that  the  "policy  for  and  in  consideration  of 
which  only  said  promissory  notes  were  executed  and  de- 
livered was,- '  etc.  The  bill  does  not  allege  by  whom  or 
how  the  representations  were  made  that  he  was  to  re- 
ceive such  a  policy,  but  it  does  state  that  he  made  a  writ- 
ten application  for  said  policy  to  said  insurance  associa- 
tion ^^pon  the  terms  and  conditions  that  are  averred  and 
set  out  in  paragraph  3  of  the  bill  of  complaint,"  in  which 
it  was  stated :  "I  have  read  a  sample  blank  form  of  the 
policy  applied  for,  to  be  issued  on  the  above-named  plan, 
and  I  hereby  accept  the  conditions  of  the  same.  »  »  *  I 
agree  that  no  statement,  promises,  or  information  made 
or  given  by  the  person  soliciting  this  application  shall 
be  binding  on  the  association,  unless  such  statements, 
promises,  or  information  be  reduced  to  writing  and  pre- 
sented to  the  officers  of  the  association  at  the  home  of- 
fice in  this  application.  The  application  and  the  policy 
hereby  applied  for  taken  together  shall  constitute  the  en- 
tire contract  between  the  parties  hereto."  It  is  evident 
that  complainant  had  the  original  written  application, 
or  a  copy  of  if,  from  the  extensive  quotation  whicli  he 
makes  from  it,  yet  he  does  not  set  it  out,  or  make  it  an 
exhibit  to  his  bill,  but,  on  the  contrary,  moves  to  expunge 
that  part  of  the  record  which  contains  it. 

The  complainant  still  has  in  his  possession  the  policy 
issued  to  him,  has  never  ottered  to  deliver  it  up,  does  not 
make  the  life  assurance  association  (to  which  he  made 
the  application  and  which  issued  the  policy  in  question) 
a  party  to  this  bill,  nor  doe^  he  ask  for  a  rescission  of  the 
contract  or  cancellation  of  the  policy.  The  application 
was  made  January  30,  1903,  and  the  policy  presumably 
delivered  soon  after,  and  complainant  alleges  that  it  was 
two  months  thereafter  when  he  discoveinl  that  it  was 
not  the  kind  of  policy  he  had  contracted  for,  and  that  he 
did  not  return  it,  but  merely  kept  it  in  his  possession 
without  receiving  and  accepting  it  as  the  policy  he  had 
applied  for,  and,  even  in  September,  1903,  when  the  at- 
tornej^s  demanded  payment  of  his  said  note^  he  merely 
informed  them  of  his  dissatisfaction  with  the  policy  and 
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refused  to  pay  the  notes,  and  has  since  had  no  further 
correspondence  with  them  or  any  one  else  in  regard  to 
the  matter.  Without  dwelling  upon  other  matters  which 
are  patent  uiM)n  the  statement  of  the  facts,  even  if  the 
complainant  had  a  cause  of  action  otherwise,  he  could 
not  hold  the  policy  and  refuse  to  pay  the  notes  which 
were  given  for  the  premiums.  If  the  policy  received  was 
different  from  that  which  he  had  contracted  for,  it  was 
his  duty  to  ascertain  that  fact  within  a  reasonable  time 
and  leturn  it  for  cancellation. — 16  Am.  &  Eng.  Bncy. 
Law,  953;  Bostinck  v.  Mutual  Life  Ins.  Co.,  116  Wis. 
392,  89  N.  W.  538,  92  N.  W.  246,  67  L.  R.  A.  705;  Allen 
V.  Smith,  (Ala.)  39  South.  615. 
The  decree  of  the  court  is  affirmed. 

Tyson,  Dowdkll,  and  Anderson^  JJ.,  concur. 


Patterson,  et  al.  v.  Carter,  et  al. 

Bill  to  Annul  Judgment  at  Lau^  and  Revoke  Letters  of 
Administration. 

(Decided  April  28,  1906.  41  So.  Rep.  133.) 

1.  Judgment:  Equitable  Relief;  Partieft  Entitled. — Equity  will   re- 

lieve the  heLrfl  of  a  Judgment  against  the  administrator,  where 
such  Judgment  was  obtained  through  collusion  with  the  ad- 
ministrator, or  on  account  of  a  failure  on  his  part  to  use 
due  diligence  to  defend  the  action,  unless  the  judgment  was 
for  a  valid  and  subsisting  claim. 

2.  Ej'ecutors  and  AdminiMratorn;  Claims  againat  Estate. — The  pre- 

sumption is  that  one  rendering  service  to  decwlent,  who  stood 
in  loco  parentis  to  her,  does  so  without  the  expectation  of  re- 
ceiving payment  therefor,  but  the  presumption  may  be  over- 
come by  evidence  showing  a  contrary  intent  between  the  par- 
ties. 

3.  Witnesses;  Competenc^f ;  Transaction  irith  Dccedent.-^ln  an  ac- 

tion against  an  administrator  seeking  to  recrover  against  such 
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for  alleged  services  rendered  decedent  In  life,  plnintiff  was  in- 
competent under  %  1794,  Code  18fK5,  to  give  testimony  couceni- 
ing  transactions  with  or  services  rendered  to  decedent. 
4.  Executors  and  AdminiMratorH ;  Claims  against  Estate;  Evidence; 
Sufficiency. — In  an  action  for  services  rendered  dece<ieut  by 
a  member  of  her  family,  the  fact  that  decedent  said  that  she 
wished  plaintiff  to  have  u*ertain  [iroperty  after  decedent's 
death,  did  not  tend  to  show  liability  for  such  services. 

Appeal  from  Marshall  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

This  was  a  bill  filed  by  the  heirs  and  grandchildren  of 
one  Sarah  Patterson  seekinjr  to  set  aside  a  judgment  by 
default  rendered  at  the  suit  of  Sealley  Patterson  against 
W.  H.  Charter  as  administrator  of  said  Sarah  Patterson. 
The  bill  alleges  collusion  between  the  plaintiff  in  the 
suit  and  the  administrator  or  a  failure  on  the  part  of  the 
administrator  to  exercise  diligence  in  defending  the  suit. 
It  sets  up  that  there  was  no  necessity  for  an  administra- 
tion and  no  demands  against  the  estate  except  the  simi- 
lated  demand  of  Sealey  I*artejson  and  denies  that  the  es- 
tate owes  Sealley  Patterson  anything.  The  bill  seeks 
also  a  revocation  of  the  grant  of  letters  of  administra- 
tion.   The  other  facts  sufficiently  appear  in  the  opinion. 

John  A.  Lusk,  for  appellant. — If  respondent  was  en- 
titled to  any  wages  at  all  they  were  due  at  the  end  of  the 
week  or  the  month  and  the  statute  of  limitations  began 
to  run  at  the  end  of  that  time. — Hood  v.  League,  102 
Ala.  228;  Hraii.^s  r,  Metmlf,  64  Ala.  299.  Long  before 
the  suit  was  brought  the  claim  was  barred  by  the  stat- 
ute of  limitations  and  if  tlie  administrator  ccmld  waive 
it  as  to  the  pt^rsonal  assets  he  (»ould  not  as  to  thc^  real  es- 
tate.—7V(i////r  r.  Vwhett,  57  Ala.  543.  The  fact  that  th(> 
administrator  did  not  plead  the  statute  of  limitations 
does  not  prevent  the  heirs  at  law  from  asserting  it  when 
proceedings  are  instituted  for  an  order  to  sell. — t^rott 
V.  Ware,  64  Ala.  174;  Tem/ue  r.  Corbett,  sitpra.  Chan- 
cery will  not  subje(*t  real  estate  until  the  personal  prop- 
erty is  exhausted. — Hank  r.  t^pearn,  103  Ala.  445.  Let- 
ters of  administration  im])rovidently  grante<l  may  be  re- 
voked either  by  the  court  granting  or  by  the  chancery 
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court. — Oicens  r.  Child,  58  Ala.  113;  Roger  v.  Franklin^ 
79  Ala.  505;  Watnon  x\  Olorer,  77  Ala.  323.  The  probate 
court  has  no  jurisdiction  to  sell  lands  of  decedent  to  pay 
costs  of  administration. — Bolrn  r.  Hot'en,  39  So.  Rep. 
379.  If  deceasc^d  took  Seeley  Patterson  to  her  home  and 
raised  her  and  she  lived  theire  as  one  of  the  family  she 
was  not  entitled  to  any  compensation. — 21  A.  &  E.  Ency. 
of  Law,  1061. 

Street  &  Isbel,  for  appellee. — Counsel  discuss  as- 
signments of  error  but  cite  no  authority. 

ANDERSON,  J.— The  bill  avers  facts  from  which  it 
can  be  concluded,  and  which  averments  are  supported  by 
the  proof,  that  the  judgment  was  obtained  against  the 
administrator,  either  by  collusion  with  him,  or,  at  least, 
from  a  failure  on  hip  part  to  use  proper  diligence  to  de- 
fend the  suit ;  and,  such  being  the  case,  a  court  of  chan- 
cery will  relieve  the  heirs,  unless  it  was  for  a  valid  and 
sulisisting  claim.  The  evidence  shows  that  the  plaintiff 
to  the  judgment,  Celia  Patterson,  was  rearwl  by  the  in- 
testate and  continued  and  lived  with  her  until  her  death, 
and  practically  occupied  the  same  relationship  with  the 
de(*edent,  the  latter  years  of  her  life,  that  she  did  for  a 
number  of  years  pievious  to  her  death.  She  performed 
certain  services  in  and  about  the  place  and  for  the  de- 
ceased, and  in  return  received  a  maintenance  and  support 
at  what  was  to  all  intents  and  purposes  their  common 
home.  She  was  practically  a  part  of  the  family  of  Mrs. 
Patterson,  who  stood  in  the  relation  of  a  parent,  and  the 
presumption  is  that  no  payment  is  expected  for  services 
Tendered  or  support  furnished  by  the  one  to  the  other. 
"This  presumpti<m  is  not,  however,  conclusive,  and  may 
he  overcome  by  proof  either  of  an  express  agreement  to 
pay  or  of  such  facts  and  cir(*umstances  as  show  satisfac- 
torily that  l)oth  parties  at  the  time  expected  payment  to 
l>e  made.  Whenever,  therefore,  compensation  is  claimed 
in  any  case  by  either  parent  or  child  against  the  other 
for  services  rendered,  or  the  like,  the  cjuestion  whether 
the  claim  should  l)e  allowed  must  be  determined  from  the 
particular  circumstances  of  the  case.    There  can  be  no 
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fixed  rule  governing  all  cases  alike.  In  the  absence  of 
any  direct  proof  of  an  express  contract,  the  question 
which  must  be  determined  |s  whether  it  can  be  reasonably 
inferred  that  pecuniary  compensation  was  in  the  view 
of  the  parties  at  the  time  when  the  services  were  rendered 
or  the  support  was  furnished;  and  the  solution  of  this 
question  depends  upon  a  consideration  of  all  the  circum- 
stances of  the  case." — 21  Am.  &  Eng.  Ency.  l^aw,  1061. 
The  only  evidence  to  show  that  it  was  within  the  contem- 
plation of  the  parties  that  Celia  Patterson  was  to  receive 
compensation  for  her  services  was  her  own  testimony, 
which  was  clearly  prohibited  by  section  1794  of  the  code 
of  1896,  and  which  should  have  been  excluded.  With  this 
evidence  excluded  there  is  none  remaining  to  support 
her  claim.  TJiere  was  some  proof  as  to  what  Mis.  Pat- 
terson said  she  wished  Celia  to  have  after  her  death,  but 
which,  instead  of  evidencing  a  subsisting  liability,  tended 
to  indicate  that,  as  her  attentions  to  her  were  gratuitous, 
she  desired  to  make  some  provision  for  her  after  her 
death,  and  she  did  not  recognize  that  Celia  Patterson  had 
a  charge  against  her  estate  for  sex  vices.  Nor  does  it  ap- 
pear from  the  evidence  that  it  was  within  the. mind  or 
contemplation  of  the  parties  that  any  relationship  ex- 
isted the  last  few  years  different  from  those  under  which 
they  lived  so  many  years  previous. 

The  chancellor  erred  in  refusing  complainant  relief, 
and  the  decree  is  here  reversed,  and  one  here  entered  an- 
nulling and  vacating  the  judgment  and  revoking  the  let- 
ters of  administration. 

Reversed  and  rendered. 

Haralson,  Dowdell,  and  Denson,  JJ.,  concur. 
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Collier  t\  Parish. 

Bill  to  Annul  a  Decree  Ohfaincd  by  Fraud  and  Mu'irep- 

resentaHon, 

(Decided  May  19,  190«.    41  So.  Rep.  772.) 

1.  Judgment;  Equitable  Relief;  Meritorious  Defense. — In  order  to 

obtain  equitable  relief  against  a  decree  on  the  grounds  of 
fraud,  the  complainant  uui8t  show  that  he  had  a  meritorious 
defense  which  can  be  established  by  evidence  upon  another 
trial,  that  tlie  judgment  was  taken  by  fraud  of  respondent, 
and  that  complainant  was  not  negligent. 

2.  Same:  Evidence;  HufHeieney. — ^The  evidence  considered   in   this 

case  and  held  insufficient  to  show  fraud,  or  the  absence  of 
negligence  on  part   of  complainant. 

Appeal  from  Pike  (Miancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

Bill  by  W.  I.  Parish  against  A.  A.  Collier.  From  a  de- 
01  ee  in  favor  of  complainant,  defendant  appeals. 

This  was  a  bill  filed  bv  appellee  gainst  appellant,  sleek- 
ing to  annul  a  dtn^ree  theretofore  made  and  entered  bv  the 
chancellor  in  a  snit  by  A.  A.  (\)llier  against  the  appellant 
to  enforce  a  vendor's  lien,  alleging  a  fin-al  decree  on  bill 
and  decrei*  pro  confesso  against  this  complainant  for  the 
sum  of  f 454.31,  besides  the  cost,  and  a  decree  ordering 
the  land  to  be  ^o\{\  and  the  fact  that  said  land  was  ad- 
vertised to  be  sold,  alleging  im  agreement  between  com- 
plainant and  J.  B.  Collier,  to  whom  it  is  alleged  the  ven- 
dor's note  was  given,  by  which  a  satisfactory  adjustment 
of  the  payments  was  made  and  an  agrcn^ment  on  Collier's 
part  to  dismiss  the  bill  seeking  to  enforce  the  vendor's 
lien,  and  a  reliance  upon  the  promise  of  Collier  that  the 
case  would  be  dismissed,  and  his  further  representation 
that  it  had  been  dismissed,  alleging  also  a  siibmissfil  to 
arbitration  as  to  the  payments  complainant  had  made  on 
the  land,  the  proper  selectiim  of  said  arbitrators,  and 
their  return  finding  that  complainant  had  paid  Collier 
f27  more  than  wns  due  on  said  note,  and  also  alleging 
that  said  decree  was  obtained  by  fraud  and  misrepresent- 
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tion,  and  that  A.  A.  Collier  claimed  afterwards  to  be  the 
transferee  of  said  note.  The  chancellor  granted  relief 
prayed  for  in  the  bill,  and  from  this  decree  this  appeal 
is  prosecuted. 

BR.VNNEN  &  Gardner,  and  J.  M.  Chilton,  for  appel- 
lant.— The  court  erred  in  overruling  the  motion  to  dis- 
solve the  injunction  for  want  of  equity  in  the  bill  in  that 
the  bill  fails  to  show  that  complainant  had  a  meritorous 
defense  to  the  original  action  which  he  was  pi  evented 
from  making  by  fraud  unmixed  with  negligence  cm  his 
pairt.—Xationnl  Fert.  Co.  r.  Hen^on,  103  Ala.  532;  .4/- 
9ton  V.  MdjrireU,  112  Ala.  641;  Belcher  i\  li^cruffffH,  125 
Ala.  341 ;  .Yon/mw  r.  /?///•«/?.  67  Ala.  248;  Waidron  v. 
WaUlron,  76  Ala.  385.  The  court  erred  in  refusing  to 
dismi«s  the  bill  for  want  of  equity  as  al)ove  alleged. — 
Authorities  supra;  AV  parte  Wallace,  60  Ala.  267.  A 
bill  to  impeach  a  dwree  for  fraud  is  an  original  bill  in 
the  nature  of  a  bill  for  review. — fitalUcorth  v.  Blum,  50 
Ala.  46;  Gordon  v,  R(m,  63  Ala.  363;  Ex  parte  Kniith, 
34  Ala. ;  (Unrif  r.  Peebles,  83  Ala.  225.  It  follows  there- 
fore, that  the  chancellor  eiTed  in  granting  the  relief 
prayed  for  in  this  case.  The  proper  practice  is  to  place 
the  parties  in  statu  quo,  that  is  to  say  to  open  the  orig- 
inal suit  and  try  the  same  de  i\ovo,—:Al(/oo<l  r.  Bank 
of  P'xedmmd,  130  Ala.  237. 

Parrish  was  not  competent  to  testify  as  to  the  transac- 
tion with  decreased  partner  from  whom  the  owner  of  the 
purchase  money  notes  aciiuired  them. — §  1794,  code  1896 ; 
Loim  r.  Eanten,  50  Ala.  470;  ^ublett  v.  HmlgeH,  88  Ala. 
491.  The  theory  upon  which  the  bill  is  filed  is  unten- 
able. Sirs.  Collier  filed  a  bill  to  enforce  the  vendor's 
lien  and  the  bill  nowhere  avers  that  either  Mrs.  Collier 
or  her  solicitor  had  any  notice  or  information  whatever 
of  the  fraud  alleged  to  have  been  perpetrated  by  A.  A. 
Collier. — Jaekson  v.  Hmith,  75  Ala.  97;  Burns  r.  Vamp- 
hell  71  Ala,  271;  Ala,  Htate  Land  Co,  r.  Reed,  99  Ala. 
19;  Wheeler  v.  MeOuire,  86  Ala.  402;  HcaJes  r.  Monnt, 
93  Ala.  82. 

Foster^  Samford  &  Carroll,  for  appellee. — If  the  acts 
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of  the  supposed  agent  are  of  such  a  character  and  so  con- 
tinuous, as  to  furnish  a  reasonable  grotind  of  inference 
that  the  supposed  principal  knew  of  them,  and  would 
not  have  permitted  the  assumed  agent  thus  to  act,  in  the 
absence  of  authority,  the  acts  are  competent  evidence  of 
agency.— Ret/noldsr.  Collins,  78  Ala.  97;  39  Ala.  33;  38 
Ala.  208. 

The  principal  is  liable  for  the  fraudulent  acts 
of  the  agent  in  the  course  and  within  the  scope 
of  his  employment,  though  in  fact  the  princi- 
pal did  not  authorize  the  practice  of  such  fraud. 
— 1  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  1158. 
While  the  existence  of  a  fact  cannot  be  proved  by  reputa- 
tion, yet  when  the  fact  is  established,  notoriety  in  the 
neighborhood  may  be  proved  as  competent  evidence  to 
charge  one  resident  there  with  notice  of  it. — Woods  r. 
Montcvallo.  84  Ala.  564;  SchJaff  t\  L.  cf  N.  R. 
/?.,  100  Ala.  377;  Vlereland  r.  SiheH,  81  Ala, 
140;  Central  r.  HmitK  76  Ala.  578.  The  fraud  al- 
leged in  the  bill  is  held  to  be  sufficient. — 2  Freeman  on 
Judgments,  §  92.  Parish  can  testify  as  to  any  transac- 
tions with  G.  ('.Collier,  who  was  not  the  agent  of  A,  A. 
Collier,  but  of  J.  B.  Collier. — Xelson  t\  Howi^ion,  122 
Ala.  578.  G.  C.  Collier's  books  are  not  admissible:  1. 
Because  the  tiansacticm  was  with  J.  B.  Collier,  and  not 
G.  C.  Collier ;  (2)  because  it  is  not  shown  on  these  books 
Parish  was  charged  with  this  note;  (3)  because  some  of 
the  entries  introduced  as  evidence  are  not  the  original  en- 
tries of  the  items  represented. — 3  Mayfleld,  page  523, 
1716. 

SIMPSON,  J. — The  first  and  second  assignments  of 
error  relate  to  the  action  of  the  court  in  its  decree  of  Jan- 
uary 1,  1902,  overruling  the  motion  to  dissolve  the  in- 
junction and  to  dismiss  the  bill  for  the  want  of  equity. 
Those  were  motions  with  regard  to  the  original  bill, 
which  was  afterwards  amended  by  the  filing  of  the 
amended  bill  on  which  issue  wa»  taken  and  the  cause  sub- 
mitted. It  in  too  late  now  to  assign  such  action  of  the 
court  as  error.  Practically  the  same  questions  come  up 
in  disposing  of  other  assignments  of  error  going  to  the 
merits  of  the  case  and  the  action  of  the  court  in  render- 
ing the  decrees. 
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The  prayers  of  the  bill  are,  first,  for  a  temporary  in- 
junction, with  tlie  usual  prayer  that  it  be  made  perpet- 
ual ;  second,  that  the  decree  l>e  declared  null  and  void  on 
account  of  fraud,  that  orator  be  permitted  to  come  in  and 
defend  against  the  claim  of  said  respondent,  and  that  a 
reference  be  ordered  to  the  register  to  ascertain  the 
amount  of  the  unpaid  purchase  money  and  what  amount 
if  any  remains  due.  The  decree  is  that  complainant  is 
entitled  to  relief  and  to  have  the  temporary  injunction 
made  perpetual,  which  is  decreed,  and  it  is  further  de- 
creed that  Parish  is  not  indebted  to  A.  A.  Collier  in  any 
amount  for  the  purchase  of  the  land,  nor  upon  the  note 
or  notes  given  to  the  complainant  for  the  land,  nor  on 
the  notes  described  in  tJie  pleading.  Under  our  decis- 
sions,  the  dignity  of  a.  judgment  in  such  that,  in  order  to 
set  it  aside  even  on  the  ground  of  fraud,  the  complainant 
must  prove  that  he  had  a  meritorious  defense  which 
could  be  establislied  by  evidence  on  another  trial,  and 
that  the  judgment  was  taken  by  the  fraud  of  the  oppo- 
site party  unmixed  with  negligence  on  his  own  part. 
Thus,  although  the  judge  had  announced  that  no  civil 
cases  would  be  taken  up,  and  that  all  parties  interested 
could  go  home,  and  the  opposing  counsel  afterwards  ob- 
tained the  judgment  by  stating  to  the  court  that  it  had 
l)een  agreed  on,  this  court  held  that  the  par- 
ty was  not  entithnl  to  relief  because  he  failed  to  put  in 
a"^  plea.— A'af/o//cr/  Fcft.  Co,  v.  Hinson,  103  Ala.  532,  15 
South.  844.  And  in  a  case  where  the  party  trusted  to 
the  verbal  assurance  of  the  attorney  of  the  opposing 
party  that  no  judgment  would  be  taken,  in  jdace  of  in- 
sisting on  having  the  agreement  in  writing,  the  coui^ 
said :  *'The  circumstances  which  are  relied  on  to  excuse 
failure  to  defend  at  laAV  must  have  been  such  that  no  ex- 
ercise of  diligence  on  his  part  could  have  guarded 
against,"  etc. — Norman  r.  BuruH,  67  Ala.  248,  252.  See, 
also.  Ex  pattc  Wallace,  60  Ala.  267;  Collier  v\  Falk,  66 
Ala.  223. 

All  of  the  authorities  hold  that  the  proof  of  the  essn- 
tial  matters  shall  be  clear  and  (convincing.  The  complain' 
ant  in  this  case  rests  his  case  entirely  upon  the  verbal 
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assurance  which  he  claims  that  J.  B.  Collier  gave  him. 
Pretermitting  for  the  time  heing  the  (juestion  as  to  the 
legal  sufficiency  of  the  facts,  even  admitting  them  to  be 
just  as  testified  to  by  the  complainant  ,the  burden  cer- 
tainly rested  on  him  to  prove,  by  that  clear  and  conclu- 
sive testim(my  which  the  law  requires  in  such  cases,  first, 
that  J.  B.  ('oilier  was  the  agent  of  A.  A. 
Collier  in  the  management  of  his  case,  with  au- 
thority to  dismiss  it,  and,  second,  that  he  did  make 
the  statement  as  claimed  in  this  bill.  There  is  not  a  par- 
ticle of  proof  about  the  agency,  except  some  vague  state- 
ments about  looking  after  some  lands  for  his  wife  and 
having  looked  after  some  cases  in  the  justice  of  the  peace 
court,  none  of  which  tended  to  show  that  he  was  clothed 
with  the  authority  claimed  in  regard  to  this  particular 
case.  It  in  shown,  too,  by  the  testiuKmy  of  the  complain- 
ant himself,  that  he  knew  that  Mr.  Hubbard,  the  attor- 
ney, had  possession  of  the  notes  and  had  brought  the 
suit;  also  that,  when  he  went  to  Mr.  Hubbard  once  to 
get  the  notes  for  a  short  time,  Mr.  Hubbard  refusc^l  to 
let  him  have  them  unless  he  would  bring  a  written  or- 
der from  Mrs.  A.  A.  Collier.  He  also  states  that  J.  B. 
Collier  never  told  him  that  he  was  authorized  to  dismiss 
the  suit,  but  only  that  what  he  did  w(mld  W^  all  right. 
He  also  admits  that,  while  he  does  not  recollect  it,  Mr. 
Hubbard  may  have  told  him  (as  Mr.  Hubbard  swears  he 
did)  that  he  (Hubbard)  had  charge  of  the  matter,  and 
that  complainant  had  better  get  a  lawyer  and  put  in  his 
answer,  or  a  judgment  would  be  taken  against  him.  He 
also  admits  that  it  niay  be  true,  as  testified  to  by  Mr. 
Hublmrd,  that  J.  B.  Collier  told  him,  in  Hubbard's  pres- 
ence that  he  had  nothing  to  do  with  the  case,  and  that  it 
was  in  Hubbard's  hands.  Taking  his  own  testimony,  in 
connection  with  that  of  Mr.  Hubbard,  the  proof  utterly 
fails  <m  the  (|uestion  of  agency  and  as  to  what  was  really 
said.  The  complainant  relies  entirely  on  his  own  testi- 
mony which  is  contradicted  by  J.  B.  Collier.  The  com- 
plainant filed  no  answer,  did  not  even  inquire  of  the  reg- 
ister as  to  whether  the  suit  was  dismisse^l,  nor  of  the  at- 
torney who  had  possession  of  the  note  and  was  in  charge 
of  the  case.     We  hold  that  his  contention  ifs  not  sup- 
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ported  by  that  convincinjj;  evidence  which  the  law  de- 
mands^ and  he  has  not  acquitted  himself  of  all  fault  or 
negligence  as  the  law  reciuires  in  order  to  set  aside  the 
decree  of  the  court. 

These  rules  of  law  may  sometimes  work  hardship; 
but,  looking  to  the  general  good,  the  law  deems  the  in- 
tegrity of  the  judgments  of  our  courts  too  important  to 
allow  them  to  be  disturlnnl  by  a  less  measure  of  proof. 
The  decree  of  the  court  is  reversed,  and  a  decree  will  be 
here  entered  dismissing  the  bill. 

KeverscHl  and  rendered. 

Weakley,  (\  J.,  and  Habalsox,  and  Dowdell,  J  J., 
concur. 


Hugrhes  V.  Clifton,  et  ah 

Bill  to  Farrrlfm'  Mortf/af/r, 

( Decided  July  G,  11)0(».    41  So.  Ker».  BOH.") 

Tender:  Sufflrienci/  of;  Intrrcut;  Time  and  Computation. — The  mort- 
gagor weut  to  a  party  who  had  previously  been  mortgagee's 
agent  and  paid  a  certain  installment  of  interest;  afterwards, 
the  mortgagor  came  to  the  same  person  and  told  him  that  he 
desired  to  pay  the  mortgage  debt  and  interest,  but  was  in- 
formed that  the  mortgage  had  been  turned  over  to  mortga- 
gee's administrator.  The  mortgagor  and  the  former  agent  of 
the  mortgagee  agreed  that  the  money  should  be  paid  to  a 
third  ijerson  to  be  turned  over  to  the  administrator  on  the 
surrender  or  delivery  of  the  mortgage.  Held,  not  such  a  pay- 
ment or  tender  of  the  amount  due  as  to  discharge  the  debt  or 
stop  the  running  of  interest. 

Appeal  from  Madiscm  Chancery  ('ouii;. 

Heard  before  Hon.  W.  H.  Simpson. 

Bill  by  James  Hnghes  as  administrator  of  the  estate 
of  John  Hughes,  cleceasnl,  against  Wesley  Clinton,  and 
others.  From  a  judgment  for  defendants,  plaintiff  ap- 
peals. 
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This  was  a  bill  filed  by  the  appellant  as  the  administra- 
tor of  the  estate  of  John  Hughes,  deceasinl,  seeking  the 
foreclosure  of  a  mortgage  on  land  executed  by  Wesley 
(Minton  and  \^ife  to  said  Hughes.  The  defendants  in- 
terposed demurrers  and  pleas  to  bill,  but  the  demurrers 
were  overruled  and  the  pleas  held  insufficient.  All  the 
defendants  except  Wesley  (^linton  failed  to  answer  the 
bill  and  a  decree  pro  confesso  was  entered  against  them. 
Wesley  Clinton  filed  an  answer  setting  up  a  payment  of  a 
certain  installment  of  the  interest  to  one  A.  R.  CamplwU 
alleged  to  be  the  agent  of  the  mortgagee;  also  setting  up 
that  he  went  to  said  rampl)ell  and  infoimed  him  that  he 
desired  to  pay  the  mortgage  debt  together  with  the  inter- 
est due  on  the  mortgage  and  was  informed  by  (!*ampbell 
that  the  mortgage  was  in  the  possession  of  said  adminis- 
trator. It  was  agreed  between  respondent  and  Camp- 
Mi  that  the  amount  of  the  mortgage  debt  and  interest 
due  on  it  should  be  paid  to  one  McCorley  who  should  hold 
the  said  money  until  the  mortgage  was  obtained  from 
said  Hughes.  It  is  c(mtended  that  Cajnpl)ell  never  ol)- 
tained  the  mortgage.  The  chancellor  decrwHi  a  foreclos- 
ure of  the  mortgage  but  denied  to  complainant  interest 
on  the  same  after  the  payment  of  the  money  to  McCMrley, 
and  decreed  costs  against  complainant.  From  this  rul- 
ing this  appeal  is  prosecuted. 

Walker  &  Spragins,  for  appellant. — The  rule  has 
been  strictly  adhered  to  in  all  the  adjudg<^l  cases  that 
the  possession  of  the  securities  by  the  agent  is  the  indis- 
pensable evidence  of  his  authority  to  collect  the  princi- 
pal.— Ha<i/ne,9  v.  Pohlmattn,  25  N.  J.  Eq.  183;  ^mith  v. 
Kidd,  68  N.  Y.  130;  Jonc-s  on  Mortgages,  (4th  Ed.)  § 
964.  There  can  he  no  valid  tender  unless  it  is  made  to 
the  person  to  whom  the  money  is  due  or  to  his  duly  au- 
thorized agent.— 25  A.  &  E.  Ency.  of  Law,  918.  Com- 
plainant was  improperly  taxed  with  tlie  costs. — §  1325, 
code  189(i;Jiu.rhaiim  v^McCorJrij.  99  Ala.  537.  The  de- 
fendant lost  all  l)enefit  of  any  tender  at  any  time  by  fail- 
ing to  pav  the  monev  into  court. — McGuirr  r.  VanPvlt, 
55  Ala.  351 ;  Park  v.  Wilri^,  67  Ala.  210 ;  25  A.  &  E.  Ency. 
of  Law,  940.    As  against  the  foreclosure  of  the  mortgage 
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no  period  of  time  less  than  twenty  years  will  avail  as  a 
bar.— 0/i^^r  r.  Hoyer,  89  Ala.  282. 

Cooper  &  Foster^  for  appellee. — Under  the  facts  in 
this  ease  such  an  agency  was  shown  to  exist  as  bound  the 
principal  bv  the  payments  made  to  the  agent. — Tahler 
V.  Sheffield]  87  Ala.  305;  K.  C.  M.  &  R,  ft.  It.  (7o.  v.  Ivei/ 
Leaf  Coal  To.,  97  Ala.  705;  22  A.  &  E.  Ency.  of  Law,  518. 
Having  induced  appellee  to  deal  with  Campbell,  appel- 
lee is  protected  until  there  was  a  revocation  of  the  agency 
of  which  he  had  notice. — Wheeler  v,  McGuire,  86  Ala. 
398;  White  field  v.  Riddle,  78  Ala.  99;  Con.  F.  Ins.  Co. 
r.  Brooks.  131  Ala.  614.  A  state  of  facts  op  condition 
of  things  once  shown  to  exist  will  be  presumed  to  exist 
until  the  contrary  is  shown. — Land  Go,  v.  Kidd,  99  Ala. 
Hi]  McKenzie  r.  i^tephens,  19  Ala.  691;  Poe  v.  Dor- 
rough,  20  Ala.  288.  Complainant  had  no  right  to  receive 
payment  of  the  mortgage  debt,  and  a  payment  to  him,  or 
a  deposit  in  court  for  him  would  have  been  void. — Shxiri 
r.  Frothinghwn,  65  Ala.  598;  Hatchett  v.  Burneij,  lb.  39. 

ANDERSON,  J. — "As  a  general  rule,  a  mortgage  debt- 
or is  authorized  to  infer  that  an  attorney  or  agent,  who 
has  been  employed  to  make  a  loan  and  retains  posses- 
sion of  the  Ixmd  and  mortgage,  is  empowered  to  receive 
payment  of  both  the  interest  and  of  the  principal.  But 
this  inference  is  founded  on  his  custody  of  the  securities, 
and  it  ceases  when  these  are  withdrawn  by  the  creditor; 
and  it  is  incumbent  on  the  debtor,  who  relies  upcm  a 
payment  so  made  to  an  attorney  or  agent,  to  show  that 
the  securities  were  in  his  possession  when  he  made  the 
payment,  unless  the  action  of  the  creditor  be  such  as  to 
estop  him  from  denying  the  agency.  *  *  *  In  making  pay- 
ments to  an  agent,  the  mortgage  debtor  should  be  assured 
of  his  continued  authority  to  act  for  the  owner  of  the 
mortgage;  and  such  assurance  of  this  as  may  lyo  derived 
from  his  possession  of  the  mortgage  note  or  bond,  and 
indorsement  there^^n  of  the  payment,  would  be  omitt(Hl 
only  through  great  negligence.  Authority  of  an  asrent 
to  receive  interest  or  principal  on  a  mortgage  cannot  be 
inferred  from  the  fact  that  the  agent  collected  and  paid 
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over  to  the  mortgagee  interest  on  other  mortgages.  Even 
authority  to  collect  the  interest  upon  a  mortgage  does  not 
afford  ground  lor  inferring  authority  to  collect  the  prin- 
cipal, where  the  agent  is  not  intrusted  with  the  posses- 
sion of  the  securities.  The  rule  has  iK^en  strictly  ad- 
hered to  in  all  the  adjudicated  cases  that  the  possession 
of  the  securities  by  the  agent  is  the  indispensable  evi- 
dence of  his  authority  to  collect  the  principal." — Jones 
on  Mortgages,  vol.  2,  §  964.  In  the  case  of  Smith  v. 
KkhU  68  N.  Y.  130,  23  Am.  Rep.  157,  the  ccmrt  said :  "If 
monev  be  due  on  a  written  securitv,  it  is  the  dutv  of  the 
debtor,  if  he  pay  to  an  agent,  to  sec*  that  the  person  to 
whom  he  pays  it  is  in  possessi(m  of  the  security.  For 
though  the  money  maj^  have  l)een  advanced  through  the 
medium  of  the  agent,  yet,  if  the  securities  do  not  remain 
in  his  possession,  a  payment  to  him  will  not  discharge 
the  debtor."  In  the  case  of  Hmurn  r.  Pohbnann^  25  N. 
J.  Eq.  183,  the  court  in  discussing  the  question,  said : 
"But  the  inference  in  such  case  is  founded  on  the  custody 
of  the  s(x*urities,  and  it  ceases  whenever  they  are  with- 
drawn by  the  creditor;  and  it  is  incumbent  upon  the 
debtor  who  makes  the  payment  to  the  attorney  or  agent, 
relying  upon  such  inference,  to  show  that  the  securities 
were  in  his  possession  on  each  occasion  when  the  pay- 
ments were  made." 

The  payment  in  this  case  was  made  to  a  person  other 
than  the  alleged  agent  of  complainant,  but  conceding 
that  it  was  equivalent  to  making  it  to  (^ampbell,  who 
sanctioned  it,  the  undisputed  evidence  shows  that  Camp- 
bell did  not  have  the  securities,  and  so  informed  respond- 
ents' agent,  and  agreed  to  try  and  get  the  note  and  mort- 
gage, and  the  deposit  was  made  with  McCorley  to  be  paid 
over  to  complainant  or  his  agent  upim  a  surrender  or  de- 
livery of  the  securities.  This  was  in  no  sense  such  a  pay- 
ment or  tender,  as  would  operate  as  a  discharge  of  the 
debt  and  therebv  stop  the  interest.  The  case  of  Cheney 
r.  fAhhi/,  134  F.'s.  68,  I'O  Sup.  Ct.  498,  33  L.  Ed.  818,  re- 
lied upon  by  the  learned  chancellor,  has  no  application 
to  the  case  at  bar;  there  the  place  of  payment  w-as  desig- 
nated in  the  bonds  and  the  court  properly  held  "that  the 
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designation  of  the  place  of  payment  of  the  Iwnds  impart- 
ed a  stipulation  that  the  holder  should  have  them  at  the 
bank  when  due,  to  receive  payment  and  that  the  obligors 
would  produce  there  the  funds  to  pay  them."  Here  we 
have  no  designated  place  of  payment  either  in  the  note 
or  mortgage.  We  do  uot  wish  to  be  understood  as  hold- 
ing that  ther<»  is  not  an  exception  to  the  foregoing  rule, 
when  the  creditor  absents  or  ol>scures  himself,  so  that 
the  debtor  cannot,  by  ordinary  diligence,  locate  him,  but 
in  the  case  at  l)ar  there  is  no  legal  evidence  to  show  that 
the  respondent  was  suflScientiy  vigilant  to  bring  himself 
within  the  exception. 

The  chancellor  properly  rendered  the  decree  of  fore- 
closure, but  erred  in  disallowing  the  C(miplainant  inter- 
est and  in  taxing  him  with  the  costs;  and  the  decree  in 
this  rc^spect  will  be  reversed,  and  the  register  is  ordered 
to  include  the*  interest  and  costs  in  ascertaining  the 
amount  to  be  paid  by  the  respondents,  and  is  ordered  to 
sell  the  land  under  the  terms  of  the  decree*,  if  said  sum 
including  principal,  interest,  and  costs  is  not  paid  with- 
in 30  days  from  the  renditicm  of  the  decree  of  this  court. 

AflSrmed  in  part,  and  in  part  reversed  and  rendered. 

Weakley,  (\  J.,  and  Tyson  and  Simpson^  J  J.,  concur. 


Etheridge  Bros.  v.  Swann- 
Abrams  Hat  Co.,  et  ah 

Bill  for  Discovery. 

(De<ri(led'june  7,  100<J.     41  So.  Rep.  465.) 

Creditors  Suits;  Disroverj/  of  Assets;  Parties;  Xature  of  Claim. — 
The  fact  that  some  of  tlie  claims  of  some  of  the  cre<lltora 
were  In  the  shape  of  notes  with  waiver  of  exemptions  as  to 
personal  property  does  not  render  the  court  unable  to  grant 
relief  under  H  819,  820,  Code  18W5. 
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Appeal  from  Conecuh  Charic€*ry  (^ourt. 

Heard  before  Hon.  W.  L.  Parks. 

'  Action  by  the  Swann-Abrams  Hat  Company  and  oth- 
ers against  Etheridge  Bros,  and  others.  From  a  judg- 
ment for  plaintiffs,  defendants  appeal. 

Hamilton  &  (^rumpton,  for  appellant. — As  to  the  law 
governing  the  requirements  of  a  bill  of  discovery  atten- 
tion is  directed  to  the  following  ca^es :  PoUack  v,  Claf- 
flin  Co,,  138  Ala.  644;  J/,  d  F.  K.  R,  Co.  r.  McKetizic,  85 
Ala.  551 ;  tihackelford  r.  BanJchead,  72  Ala.  476. 

James  F.  Jones,  for  appellee. — The  first  ground  of  de- 
murrer is  general  and  properly  overruled. — §  700,  code 
1896;  Dickerson  i\  Winslou\  97  Ala.  491;  Pate  r.  Hen- 
son,  104  Ala.  599;  (Jean/e  r.  R.  R.  Co,,  101  Ala.  612.  The 
bill  contains  every  allegation  necessary  in  bills  of  this 
character. — Drennan  t\  Ala,  Nat,  Hank,  117  Ala,  310; 
Sorrell  t\  Vance,  102  Ala.  207;  Huyeetzer  v,  Buehananj 
94  Ala.  574 ;  M,  <&  F,  Ry,  Co,  r.  McKenzie,  85  Ala.  540. 
The  fact  that  no  interrogatories  were  incorporated  with 
the  bill  does  not  render  it  subject  to  demurrer. — McKis- 
sack  V.  Voorhees,  119  Ala.  101.  That  complainant  had 
an  adequate  remedy  at  law  must  be  taken  advantage  of 
by  plea  and  not  by  demxirreT.-^Dunn  v,  Timherlake,  104 
Ala.  266.  A  demurrer  good  in  part  only  should  be  over- 
ruled.— Ooodirin  r,  Whitehea<I,  95  Ala.  409. 

SIMPSON,  J.— The  bill  in  this  ca«e  was  filed  by  ap- 
pellees (complainants)  against  appellants,  alleging  that 
the  defendants  were  indebted  to  complainants  severally, 
in  various  amounts  by  accounts  and  notes,  some  of  the 
latter  containing  waiver  of  exemptions.  The  bill  alleges 
that  the  defendants  have  no  property  subject  to  legal 
process,  but  have  large  sums  of  money  and  other  proper- 
ty, unknown  to  complainants,  which  they  are  concealing, 
etc.,  and  prays  for  the  ascertainment  of  the  amount  due 
each  of  said  complainants,  and  that  judgment  or  decrees 
be  rendered  for  the  amounts  so  fcmnd  to  l)e  due,  and  that 
defendants  1h»  required,  under  oath,  to  disclose  all  prop- 
erty, real,  personal,  and  mix(Hl,  including  choses  in  ac- 
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tion,  owned  by  them,  etc.  The  appeal  is  from  the  decree 
overruling  demurrers  and  the  motion  to  dismiss  for  want 
of  equity. 

Section  819,  code  of  1896,  provides  that  a  judgment 
creditor,  "or  a  creditor  without  lien  or  judgment,"  may 
file  a  bill  for  the  discovery  of  assets.  Section  820  au- 
thorizes any  numl)er  of  creditors  to  join  as  complainants 
in  such  a  bill. — McKissaek  r.  VoorheeSy  Muller  &  Co.y 
119  Ala.  101,  24  South.  523.  The  bill  is  mainly  for  the 
discovery  of  assets,  and  the  fact  that  some  of  the  claims 
contain  waiver  of  exemptions  does  not  render  the  claims 
so  incongruous  as  to  render  it  beyond  the  power  of  a 
court  of  equity  to  grant  the  relief  prayed,  as  the  court 
can  so  mold  the  decree  as  to  meet  the  requirements  of  the 
law.  Similar  proceedings  under  these  statutes  have 
been  frequently  sustained  by  this  court. — 3/.  cfc  Fla,  Ry. 
V,  McKenzie,  85  Ala.  546,  5  South.  322;  Nireetzer,  1\  <t 
Co.  V.  Buchaimn,  94  Ala.  574,  10  South.  552;  Drennen 
V.Ala,  Nat.  Bank,  117  Ala.  320,  23  South.  71  :  HorMl  v. 
Vance,  102  Ala.  207,  14  South.  738;  Kittnn/  v.  Reeves, 
142  Ala.  604,  39  South.  29. 

The  decree  of  the  court  is  affirmed. 

Tyson,  Anderson,  and  Denson,  JJ.,  concur. 


Harris,  Pt  al.  v.  Stevenson, 

BUI  to  aSV^  Aside  Hale, 
(Decided  June  30,  1906.  41  So.  Rep.  1008.) 

1.  Judicial  Sales;  Vacation;  Collateral  Attack;  Diligence, — Unless 

the  party  seeking  relief  acquit  himself  of  want  of  diligence 
In  resisting  the  confirmation  of  the  sale,  where  property  had 
been  sold  under  a  chancery  decree,  and  the  same  has  been 
confirmed,  it  will  not  be  set  aside  in  a  collateral  i>roceeding. 

2.  Execution;   Sale;   Setting   Anide;   Inadequacy   of   Price. — ^A   bill 

seeking  to  set  aside  a  sale  of  land  under  execution  for  inade- 
quacy of  price,  which  shows  on  its  face  that,  though  the  sale 
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included  all  of  the  tract,  tlie  most  valuable  part  had  been  pre- 
viously sold  under  a  chancery  decree  and  the  sale  confirmed, 
and  the  bill  contained  nothing  to  negative  the  fact  that  the 
amount  paid  at  the  execution  sale  was  less  than  the  value  of 
the  lands  sold,  which  was  not  covered  by  the  chancery  sale, 
the  bill  was  demurrable. 
3.  Estoppel;  Judicial  Sale. — The  rule  that  the  levy  and  sale  of  prop- 
erty by  a  person  in  general  estops  him  from  denying  that  the 
other  party  has  a  leviable  interest  therein,  does  not  extend 
to  the  divestiture  of  rights  under  previous  sales  made  under 
a  different  process.  . 

Appeal  from  Morgan  Chancery  Court. 

Heard  l)efore  Hon.  W.  H.  Simpson. 

This  was  a  bill  filed  by  appellee  against  appellants 
seeking  to  have  set  aside  the  sale  of  certain  land  made 
by  the  register  in  chancery  on  the  22d  day  of  February, 
1897,  the  sale  of  a  part  thereof  on  May  28,  1903,  and  the 
sale  of  the  entire  tract  on  November  23,  1903,  unless  the 
defendant  Harris  will  creilit  his  said  judgment  or  defic- 
ien(»y  decree  with  the  just  and  fair  value  of  said  laud, 
and  unless  said  credit  is  made  that  the  court  will  order 
all  of  siiid  lands  to  be  againsold  free  from  any  incum- 
brance or  clouds  cast  on  the  same  by  any  of  the  sales 
heretofore  made  and  for  general  relief.  The  allegations 
of  the  bill  are  that  prior  to  February,  1897,  complainant, 
Stephenson,  was  seized  and  possessed  of  1  house  and  10 
acres  of  land  off  the  north  end  of  the  N.  E.  1-4  of  section 
36,  township  5,  range  5,  in  Morgan  county,  said  land  be- 
ing on  the  west  side  of  the  Decatur  and  Danville  road ; 
that  on  the  23d  day  of  February,  1897,  the  register  of 
the  chancery  court  of  Morgan  county,  pursuant  to  a  de- 
cree of  the  court  rendered  on  tlie  7th  day  of  September, 
189(>,  sold  1  house  and  10  acres  of  land  lying  two  miles 
southwest  of  Decatur,  Ala.,  and  l>eing  part  of  the  north- 
ern end  of  the  N.  E.  1-2  of  the  N.  W.  1-4  of  section  36, 
township  5,  range  5,  in  Morgan  county,  Ala.;  that  at 
said  sale  C.  C.  Harris  l>ecame  the  purchaser  of  the  land 
for  the  sum  of  |50 ;  that  tlie  siile  was  reporte<l  to  the 
court  and  by  it  confirmed;  that  under  said  sale  Harris 
went  into  possession  of  said  land  by  causing  the  tenant 
of  orator  to  attorn  to  said  Harris,  although  only  a  small 
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part — about  one-half  or  less — of  orator's  land  had  bc?en 
actually  sold  at  said  sale;  that  on  the  10th  day  of  April, 
1897,  Harris  filed  in  this  court  a  bill  Keekin<<  to  reform 
the  description  of  the  land  so  as  to  make  it  contain  the 
proper  description  of  the  land  intending  to  l>e  sold,  but 
that  on  the  2d  day  of  June  this  bill  was  dismissed  out 
of  the  court  by  Harris.  The  bill  alleges  that  the  sale  in- 
cluded that  part  of  the  land  containing  the  house  and 
improvement  which  was  worth  a  large  sum  of  money,  to- 
wit,  f 700  or  $800,  and  that  said  sale  was  for  a  grossly 
inadequate  price  owing  in  part  to  the  defective  descrip- 
tion, and  which  said  Stephenson  in  the  bill  above  refer- 
red to  says  that,  owing  to  the  awkwardly  expressed  de- 
scription, and  the  mistake  in  the  distance  from  the  town 
of  Decatur,  and  the  fact  that  complainant  Stephenson  re- 
pudiates said  sale  creates  a  cloud  ui)on  Stephenson's 
title  and  aflFects  the  market  value  of  the  land,  orator 
avers  that  such  description  did  effect  the  value  of  the 
land.  The  bill  further  alleges  that  on  the  23d  day  of 
March,  1903,  an  execution  was  sued  out  upon  a  personal 
decree  which  fcaid  Harris  had  obtained  in  said  chancery 
court  proceedings  after  said  credit  on  the  mortgage  in- 
debtedness of  the  $50  bid  by  Harris  at  the  register's  sale, 
and  under  the  said  execution  and  on  the  20th  day  of 
May,  1903,  the  sheriff  sold  the  S.  1-2  of  the  aforesaid  10 
acres  at  public  outcry  to  said  Harris  for  the  sum  of  $25 ; 
that  said  sum  of  $25  was  a  grossly  inade<piate  price  for 
the  land,  as  it  was  intended  to  include  all  of  orators's 
land  not  previously  purchased  at  the  aforesaid  register's 
sale,  and  that  the  two  prices  bid  and  paid  were  grossly 
inadequate  for  the  property  conveytnl,  the  said  sum  being 
less  than  the  amount  of  unpaid  costs  against  the  omtor 
in  the  chancery  court;  that  on  August  21,  1903,  another 
execution  was  issued  on  the  deficiency  decree  and  on 
September  28,  1903,  all  lands  belonging  to  orator  was 
sold  by  the  sheriff  of  Morgan  county  at  public  outcry  and 
bid  in  by  Harris  for  the  sum  of  $25,  and  upon  api)Iica- 
tion  of  the  complainant  this  sale  was  set  aside  and  held 
for  naught;  on  the  19th  day  of  October,  1903,  another  ex- 
ecution was  sued  out  on  the  deficiency  judgment  levied 
upon  the  following  described  land  (here  follows  a  de- 
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Roription  of  the  land)  and  sold  it  at  public  outcry  to  C. 
C.  Harris  for  the  sum  of  |250 ;  that  at  said  sale  Harris 
read  a  written  statement  claiming  all  those  parts  of  the 
land  previously  sold  under  the  purchases  made  by  him 
at  said  previous  sale,  although  the  sheriflf  announced  in 
calling  bystanders  together  that  he  was  selling  10  acres 
of  the  land  and  a  valuable  house,  the  said  Harris  claim- 
ing a  part  of  the  S.  1-2  under  the  deed  made  by  sheriff 
in  April,  1903,  and  claiming  all  that  part  sold  under 
the  register's  deed  heretofore,  referred  to..  The  other 
facts  sufficiently  appear  in  the  opinion. 

Callahan  &  Haebis,  for  appellant. — Where  there  is 
no  resistance  to  a  confirmation  of  a  sale,  whatever  in- 
jury may  result  from  the  sale  or  confirmation  is  attrib- 
utable to  want  of  diligence  from  which  courts  cannot 
relieve  parties. — Sayre  v,  Eh/toti  Land  Co.,  73  Ala.  96; 
Hammond  v.  Caillaud,  52  Am.  St.  Rep.  175;  Watsan  v. 
Tromhle.  29  Am.  St.  Rep.  495  and  note.  The  bill  made  is 
analogous  to  the  disaffirmance  of  a  sale  under  a  mort- 
gage and  our  courts  have  held  that  two  years  was  the 
limit  of  time  granted. — Ponder  i\  Cheaix's,  90  Ala.  120; 
K^zel  r.  WaUon,  83  Ala.  120;  Pate  i\  Henmtu  102  Ala, 
602.  The  criterion  is  laid  down  in  the  case  of  Vowan  v. 
Sapp,  81  Ala.  527,  by  which  laches  wall  be  determined. 
After  confirmation  a  judicial  sale  will  not  be  vacated  ex- 
cept upon  some  special  equitable  ground,  such  as  fraud, 
mistake,  etc. —  Va,  t\  iSc  M,  Inn.  Co.  i\  Cottrell^  17  Am. 
St.  Rep.  108;  Watson  v,  Tromhie,  supra.  Lands  sold  at 
the  execution  sale  of  May  28,  1903,  were  included  in  the 
sale  of  Nov.  23,  1903,  and  it  would  be  futile  to  order  a 
re-sale  of  the  lands  sold  May  28,  1903. — DeLoaeh  v.  Rob- 
bins,  14  So.  Rep.  777.  There  can  be  no  equity  in  a  bill 
which  invokes  the  power  of  the  court  to  do  a  vain  and 
useless  thing. —  Gardner  ??.  Knight,  124  Ala.  278.  Before 
Stevenson  can  l>e  heard  to  say  that  Harris  is  estoppe<l 
from  claiming  the  land  under  the  first  two  sales  on  ac- 
count of  the  sales  and  purchases  under  the  last  execu- 
tion, he  must  show  that  he  has  been  injured  by  the  last 
sale. — Leuyis  r.  Ford,  67  Ala.  142;  Adler  f.  Pinun,  80 
Ala.  251;  WilUamson  t\  Jones,  4  A.  &  E.  Dec.  in  Eq.  289 


Digitized  by 


Google 


147]  OP  ALABAMA.  541 

[Harris,  et  al.  v.  Stevenson.] 

and  authorities  there  collated.  Respondents  are  not  es- 
topped by  the  record. — Gj/nne  t\  Hamilton y  29  Ala.  236. 
They  are  not  estopped  by  deed. — Edmundson  v.  Mon- 
tague, 14  Ala.  377;  Cooper  v.  Watson,  73  Ala.  263.  They 
are  not  estopped  by  acts  in  pais. — War-e  r.  Cairles,  24 
Ala.  499;  Carter  v.  Darbey,  15  Ala.  698;  Miller  v.  Hamp- 
ton, 37  Ala.  347;  Catchtims  v.  Duncan.  96  U.  S.  666; 
Brandt  v.  Va,  C.  d  I,  Co.,  93  U.  S.  326. 

E.  W.  GoDBY^  for  appellee. — Harris  was  estopped  con- 
clusively by  the  last  levy,  sale  and  purchase.  The  (jues- 
tion  that,  at  the  date  of  the  last  levy  and  sale,  Stephen- 
son was  the  owner  cannot  be  disputed. — Thorn- 
ason  r.  Lewis,  15  So.  831;  103  Ala,  426;  Diall 
r.  Oambrilh  28  So.  1;  119  Ala.  330;  Fuller  t\ 
Ea^nes.  19  So.  366;  108 'Ala.  464;  Kloskij  v,  Love- 
m<in,  12  So.  720;  Forsdick  v.  Risk,  45  Am,  Dec.  564; 
Boyhton  r.  Rankin.  114  Ala.  4;  21  So.  996;  Morgan  v. 
Dommin,  58  Ala.  241;  Po?wH  v,  Williams,  14  Ala.  476; 
Bosuy*ll  r.  Carlile,  55  Ala.  554;  Lehman  Durr  d  Co,  v. 
VmiWinkle  d  Co,,  92  Ala.  447-8;  Harden  v.  Collins,  35 
So.  Rep.  357;  Dunlap  r.  Steele,  80  Ala.  428;  Henderson 
t\  Presticood.  22  So.  Rep.  15;  115  Ala.  464;  Steiner  v. 
Baker,  19  So.  980;  113  Ala.  374. 

Harris'  claim  at  the  last  sale  to  ownership  under  his 
previous  purchases  debarred  bidders  and  when  taken  in 
connection  with  the  gross  inadequacy  of  his  bid  ren- 
dered sale  invalid.— jtfi//  r.  F,  d  M.  Nat.  Bank,  97  U.  S. 
450;  Rag  v.  Womble,  56  Ala.  40.. 

ANDERSONj  J. — After  a  sale  of  property  under  a 
decree  of  the  chancery  court  and  a  confirmation  of  said 
sale,  the  sale  will  not  he  set  aside  upon  a  collateral  pro- 
ceeding unless  the  party  seeking  relief  against  said  sale 
acquits  himself  of  want  of  diligence  in  resisting  con- 
firmation. "^\^len  he  will  stand  acquitted  depends  up- 
on all  the  circumstances  of  the  particular  case.  While 
the  court  is  unwilling  that  its  decree  or  process  shall  be 
employed  to  work  illegality,  injustice,  or  oppression,  and 
willingly  intervenes  to  rectify  a  misuse  or  abuse  of  either 
by  restoring  parties  to  the  condition  in  which  they  were 
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l)efore  the  wrongs  oceurred,  it  is  only  the  diligent  they 
are  active  to  serve.'" — tiat/re  v,  Ely  ton  Land  Co.,  73  Ala. 
101;  Watson  r.  7Vomh1e',29  Am.  St.  Rep.  495,  and  note. 
The  bill  in  the  case  at  bar  does  not  aver  any  effort  on  the 
part  of  the  complainant  to  resist  the  confirmation  of  the 
sale  by  the  chancery  conrt  or  set  up  any  sufficient  ex- 
cuse^ for  the  failure  to  do  so,  and  the  demurrer  proceed- 
ing upon  this  theory  should  have  been  sustained. 

The  bill  seeks  to  set  aside  the  sale  made  under  execu- 
tion of  November  23,  1893,  l)ecause  the  price  was  inade- 
quate, but  shows  upon  its  face  that  the  amount  paid  at 
siiid  sale  was  not  inade(]uate.  It  is  true  that  the  sale 
includ(Hl  all  of  the  tract,  but  the  bill  shows  upon  its  face 
that  the  most  valuable  part  thereof  had  been  previously 
sold,  under  the  <*hancery  sale,  which  had  been  confirmed, 
and  there  is  nothing  in  the  bill  to  negative  the  fact  that 
the  amount  bid  at  the  execution  sale  was  less  than  the 
value  of  the  land  sold,  which  was  jiot  covered  by  the 
chancery  sale.  The  demurrer  in  this  respect  should  have 
been  sustained. 

It  is  needless  to  consider  the  validity  of  the  sale  made 
in  May,  1903,  as  it  would  lie  futile  to  order  a  resale  of 
the  lands  then  sold,  as  they  were  included  in  the  sale 
made  in  November,  which  said  last  sale  the  bill  does  not 
siitisfactorily  impeach.  "There  can  be  no  equity  in  a 
bill  which  seeks  to  do  a  vain  and  useless  thing.'' — Gard- 
nrr  r.  Knu^ht,  124,  Ala.  278,  27  South.  298. 

We  do  not  think  that  the  levy  and  sale  under  the  exe- 
cution sale  of  Noveml)er,  1893,  divested  the  appellant 
Harris  of  the  right  and  title  he  acquired  under  the  chan- 
cery sale,  upon  the  doctrine  of  estoppel.  As  a  rule  the 
levy  upon  and  sale  of  property  by  a  person  estops  him 
from  denying  that  the  other  has  a  leviable  interest  there- 
in. But  we  d(^  not  understand  this  doctrine  to  extend 
to  a  divestiture  of  rights  under  previous  sales,  made  un- 
der different  processes.  On  the  other  hand,  a  party 
could  never  iiKTease  or  improve  his  title  by  purchasing 
at  subse()uent  sales,  without  relinquishing  under  a  for- 
mer purchase,  if  such  a  contention  be  sound. 

According  to  api)ellee's  ccmtention  the  purchaser  at  a 
mortgage  foreclosure  sale  could  not  sell  the  equity  of 
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redemption  of  tlie  mortgagor,  or  purchase  the  same  un- 
der an  execution  sale,  without  annulling  his  title  under 
the  foreclosure  sale.  In  the  case  at  bar  all  the  land  had 
not  been  wold  under  the  first  sale,  and  the  said  Harris 
had  the  right  to  subject  the  other  land  to  the  satisfaction 
of  his  execution,  and  the  fact  that  it  was  levied  upon  and 
sold  in  its  entirety  in  no  way  estopped  him  from  claiming 
under  the  chancery  sale  so  much  of  the  land  as  was  there- 
by conveyed  to  him  under  said  chancery  sale. 

The  deciee  of  the  chancellor  is  reversed,  and  a  deiTce 
is  here  render(»d  sustaining  the  demurrer  to  the  bill. 

Reversed  and  rendered. 

Weakley,  (\  J.,  and  Tyson  and  Simpson,  J  J.,  concur 


Johnson  v.  Johnson. 

Bill  to  Quiet  Title, 

(Decided  June  7,  1906.    41  So.  Rep.  522.) 

Quieting  Title;  Statutory  Action;  Possession. — A  bill  to  quiet  title 
is  not  maintainable  when  the  evidence  discloBcs  possessory 
acts  on  the  land  by  defendant,  the  statute  requiring  peaceable 
possession  in  plaintiff  as  a  condition  precedent. 


Appeal  from  Clarke  Chancery  (^ourt. 

Hc^rd  before  Hon.  Thomas  H.  SMrrn. 

Action  by  Fannie  Johnson  aj2:ainst  IJdmond  Johnson. 
From  a  judj!:ment  for  plaintiff,  defendant  appeals. 

The  facts  sufficiently  appi^ar  in  the  opinion  of  the 
court. 

William  D.  Dunn,  for  appellant. — The  purpose  of  the 
act  is  to  aid  those  persons  whose  situation  is  such  that 
they  cannot  test  the  hostile  claim  by  direct  proceinlinj^s 
in  the  usual  way. — Adier  i\  Siilliran,  115  Ala.  582.     It 
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must  be  allej^ed  that  the  possession  is  peaceable  and  the 
proof  must  sliow  that  the  possession  is  such  as  contra- 
distinguished from  a  ixmtested,  disputed  or  scrambling 
possession. — Brand  i7.  U.  S.  Car.  Co.,  128  Ala  579;  Ijj/on 
V.  Arndt,  38  So.  Rep.  242;  Ladd  v.  Powell,  39  So.  Rep. 
46 ;  Randale  v.  Dauf/hdril^  39  So.  Rep.  162 ;  Fcyij  v.  Barr, 
39  So.  Rep.  578.  There  being  no  allegation  of  fraud  tes- 
timony of  fraud  was  inadmissible. 

John  S.  Graham,  for  appellee. — Peaceable  possession 
under  claim  of  ownership  is  sufficient  to  maintain  an 
action  to  determine  the  claim  under  the  statute. — Adler 
V.  tifilliran,  115  Ala.  582.  Edmund  Johnson  was  a  mere 
trespasser.  Attornment  to  one  claiming  adversely  to 
his  landlord  does  not  divest  the  latter  of  possession  or 
confer  posse>«sion  on  the  person  to  whom  he  wrongfully 
attorns. — Flemiuf/  r.  Mowr,  122  Ala.  399.  The  attorn- 
ment to  a  stranger  does  not  destroy  the  possession  of  the 
landlord. — Campbell  r.  Da  vis,  85  Ala,  56. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  the 
appellee  (as  complainant)  against  the  appellant  (de- 
fendant), alleijing  that  she  was  the  owner  and  in  peace- 
able possession  of  the  lands  in  controversy;  that  her  hus- 
band, now  deceaswl,  had  entered  the  land  from  the  Unit- 
ed States  Government;  that  it  was  all  the  land  owned  by 
him  at  his  death,  l)eing  160  acres,  but  there  is  no  alle- 
gation or  proof  as  to  its  value;  also  that  appellant,  who 
is  her  son,  claims  to  own  said  land,  that  no  suit  is  pend- 
ing "to  force  the  validity  of  his  claim,"  and  that  the  suit 
is  brought  "to  settle  the  title  to  the  land."  The  prayer 
is  that  "the  defendant  be  reciuired  to  set  forth  and  spec- 
ify his  claim,  title,  or  interest,  and  show  by  what  in- 
strument the  same  is  derived  or  created,"  anil  that  such 
title  or  interest  so  set  up  l)e  declared  to  be  invalid,  and 
that  complainant's  title  is  clear,  etc.  It  will  be  seen 
that  the  bill  is  a  proceeding  entirely  under  the  statute. 
Section  809  et  sei].,  Code  1896.  There  are  no  allegations 
calling  for  an  adjudication,  under  the  general  principles 
of  the  law,  either  for  quieting  title  or  for  removing  a 
cloud  upon  the  t4tle.     The  requirements  of  the  statute 
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are  clear  that,  in  order  to  maintain  a  suit  thereunder, 
the  complainant  must  be  in  the  "peaceable  possession" 
of  the  lands,  and  our  decisions,  following  the  language 
of  the  statute,  are  uniform  to  the  effect  that  said  pos- 
session must  be  peaceable,  "as  contradistinguished  from 
contested,  disputed,  or  scrambling  possession." — Jjijon 
V.  Arndty  142  Ala.  486,  38  South.  242 ;  Ladd  v.  Po^oell, 
144  Ala.  408,  39  South,  i^)  Handle  v.  Daughdrill  et  al., 
142  Ala.  490,  39  South.  162. 

The  evidence  in  this  case  shows  acts  of  possession  on 
the  part  of  the  defendant,  and  the  fact  that  he  has  been 
prosecuted  for  trespass  does  not  change  the  fact  that 
the  possession  is  claimed  by  the  respondent,  and  that 
the  possession  of  the  complainant  is  disputed  and  not 
peaceable.  We  do  not  decide  as  to  the  effect  of  these 
acts  of  possession  in  other  aspects,  nor  do  we  decide  that 
there  might  not  be  relief  under  appropriate  allegations 
for  removing  a  cloud  under  general  equitable  principles, 
irrespective  of  the  statute,  but  only  that  there  is  not 
shown  that  peaceable  possession  which  the  statute  re- 
quires in  proceedings  under  it.  It  may  also  be  remarked 
that  the  claim  of  title  on  the  part  of  the  complainant 
is  simply  as  widow  of  (^yrus  Johnson,  while  the  respond- 
ent is  his  son ;  and,  while  the  testimony  shows  that  the 
land  was  only  160  acres,  in  area,  it  does  not  show  what 
its  value  was.  If  it  was  worth  more  than  f 2,000,  the 
son  may  have  had  some  interest  in  it.  As  l>oth  parties 
claim  under  Cyrus  Johnson,  we  do  not  deem  it  necessary 
to  notice  that  the  patent  offered  in  evidence  was  to  Cyrus 
Jones.  We  take  it  for  granted  that  this  is  a  clerical 
error.  ,  'if 

The  decree  of  the  court  is  reversed  and  the  cause  re- 
manded. 

Weakley^  C.  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 


35 
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Central  Iron  &  Coal  Co.  v. 
Vandenheuk. 

Bill  for  Injunction. 

(Decided  April  28.  1906.    41  So.  Rep.  145.) 

Injunction;  Continuing  Trespass. — It  is  proper  to  grant  an  injnnction 
,  to  restrain  the  continuous  throwing  of  rocks  upon  complain- 
\  ant*s  resident  and  grounds  by  blasting,  though  the  blasting 
be  not  negligently  done,  and  though  no  personal  injury  has 
resulted,  the  trespass  being  a  continuing  one  for  which  the 
law  furnishes  no  adequate  remedy. 

Appeal  from  Tuscaloosa  Chancery  Court. 

Heard  before  Hon.  Alfred  H.  Benners. 

Bill  by  J.  W.  Vandenheuk  to  abate  a  continuing  nui- 
sance allied  to  grow  out  of  the  constant  throwing  of 
rocks  and  other  debris  upon  his  house  caused  by  blast- 
ing done  by  the  respondents,  the  Central  Iron  &  Coal 
Company.  The  facts  sufficiently  appear  in  the  opinion 
of  the  court.  From  a  judgment  granting  complainant 
relief  this  appeal  was  prosecuted. 

Henry  A.  Jones^  for  appellant. — For  such  injury  as 
the  throwing  of  stones  on  complainant's  land  and  h(mse 
causes  him,  he  has  a  plain  and  adequate  remedy  at  law. 
— Deegam  t\  Neinlle,  127  Ala.  471 ;  Kellwr  v.  BuUinaton, 
101  Ala.  271;  HAgh  t\  Whitfield,  130  Ala.  444;  Jerome 
V.  Ross,  11  Am.  Dec.  500 ;  1  High  on  Injunctions,  Sect. 
679;  Gauze  v,  Perkins,  3  Jones  Eq.  (N.  C),  179;  Den- 
ms  V,  M.  &  M.  Ry,  Co,,  137  Ala.  649  (657). 

The  alleged  act  is  not  a  continuing  trespass  in  the 
sense  in  which  that  term  is  used  in  reference  to  enjoin- 
ing trespass. — Deegan  i\  Neville,  supra;  Hatcher  r. 
Hampton,  7  Ga.  49;  Elsirorth  v.  Hails,  33  Ark.  633.  Nor 
has  the  bill  equity  upon  the  supposed  ground  of  prevent- 
ing a  multiplicity  of  suits. — Deegan  v.  Nemlle.  supra. 
The  bill  should  have  been  dismissed  because  of  a  vari- 
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ance  between  the  allegation  of  the  n^ligent  blasting  and 
the  proof  that  it  was  not  negligently  done. 

The  jurisdiction  of  the  chancery  court  here  invoked 
is  sparingly  exercised  and  only  in  a  strong  and  mis- 
chievious  case  of  pressing  necessity. — Rouse  &  Smith  v. 
Martin  &  Floiccrs,  75  Ala.  510;  State  v.  Mayor  &c,  of 
Mobile,  5  Porter  279;  1  High  on  Injunctions,  Sect.  739; 
2  Story's  Equity,  Sect.  925;  Ray  v.  Ltfnes,  10  Ala.  63; 
Keller  v.  Bidlifigton,  101  Ala.  271;  High  on  Injunctions, 
Sect.  699-701. 

Vaughn  &  Davidson  and  Smith  &  Smith,  for  appel- 
lee.— The  case  made  by  the  bill  and  proof  means  either 
an  injunction  restraining  the  continuing  nuisance  or 
the  abandonment  of  the  home  of  complainant. — PeopWs 
Gas  Co.  v.  Tymr,  16  L.  R.  A.  443;  17  Am.  Rep.  258; 
Hayes  v.  Cohoes  Co,,  2  ]!!f,  Y.  159;  Sullivan  v,  Dunham, 
47  L.  R.  A.  715.  When  a  bill  truly  sets  forth  sufficient 
facts  to  entitle  complainant  to  relief  the  pleader  may  or 
may  not  avei*  additional  cumulative  facts  which  only 
intensify  without  varying  the  principle  of  relief. — Noble 
t\  Moses  Bros,,  81  Ala.  548;  47  Ala,  104;  35  Ala.  131; 
26  So.  Rep.  222.  The  danger  is  such  as  cannot  be  com- 
pensated.— Parker  i\  McKenna^  10  L.  R.  A.  120;  Mobile 
Land  Co.  i\  Ga>s,  39  So.  Rep.  232.  The  averment  that 
the  trespass  was  negligently  done,  being,  as  to  the  negli- 
gence averred,  superflous,  does  not  require  proof. — La- 
nier  v.  Hill,  25  Ala.  554. 

ANDERSON,  J. — It  is  an  elementary  principle  in  re- 
ference to  private  rights  that  every  individual  is  enti- 
tled to  the  undisturbed  possession  and  enjoyment  of 
his  own  property.  The  mode  of  enjoyment  is  necessa- 
rily limited  by  the  rights  of  others;  otherwise,  it  might 
be  made  destructive  to  their  rights  altc^ether.  In  the 
case  of  Hay  v.  Cohoes,  2  N.  Y.  159,  51  Am.  Dec.  279, 
where  the  declaiation  charged  that  by  the  defendant 
and  its  agents  and  servants,  while  constructing  a  canal 
on  their  own  premises,  whieh  they  had  the  right  and  au- 
thority to  do,  large  quantities  of  gravel,  slate,  and  stone 
were  thrown    upon  plaintiff's    lands,    the  court    said: 
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"The  use  of  land  by  the  proprietor  is  not,  therefore,  an 
absolute  right,  biit  qualified  and  limited  by  the  higher 
Tights  of  others  to  the  lawful  possession  of  their  prop- 
erty. To  this  possession  the  law  prohibits  all  direct  in- 
jury, without  regard  to  its  extent  or  the  motive  of  the 
aggressor:  A  man  may  prosecute  such  business  as  he 
chooses  lipon  his  premises,  but  he  cannot  erect  a  nui- 
sance to  the  annoyance  of  the  adjoining  proprietor,  even 
for  the  purpose  of  a  lawful  business." — Alfred's  Case, 
9  Coke,  58.  "He  may  excavate  a  canal,  but  he  cannot 
cast  the  dirt  and  stone  upon  the  lands  of  his  neighbor, 
either  by  human  agency  or  the  force  of  gunpowder.  If 
he  cannot  construct  the  work  without  the  adoption  of 
such  means,  he  must  abandon  that  mode  of  using  his 
property,  or  be  held  responsible  for  all  damages  arising 
therefrom.  Ho  will  not  be  permitted  tp  nrrnmpliph  a  If^ 
jra]  nhjpct  in  an  unlawful  rnnnn^ r^'  And  it  would  seem 
that  one  who  makes  a  blast  on  his  own  land,  and  thereby 
causes  rock  to  fall  upon  the  lands  of  another,  or  upon 
one  on  the  highway,  is  liable  as  a  trespasser  for  injuries 
inflicted,  although  the  blast  is  ftred  for  a  lawful  purpose 
and  without  negligence  or  want  of  skill. — Hnllivan, 
Adm'r.  v,  Dunham,  161  N.  Y.  290,  55  N.  E.  923,  47  L. 
R.  A.  715,  76  Am.  St.  Rep.  274;  Peo^ple's  Gas  Co,  v,  Ty- 
nef  (Ind.  Sup.)  31  N.  E.  59,  16  L.  R.  A.  443,  31  Am.  St. 
Rep.  433. 

It  is  true  that  the  bill  avers  that  the  rocks  were 
thrown  on  complainant's  premises  because  of  the  negli- 
gent manner  of  blasting,  and  the  undisputed  evidence 
of  respondents  is  that  there  was  no  negligent  blasting; 
iyet  the  bill  avers  that  the  rocks  were  constantly  thrown 
;on  complainant's  premises,  and  this  fact  was  proven  by 
his  witnes^'es,  and  was  contradicted  only  by  circumstan- 
ces and  inferencf^s.  The  complainant,  consequently, 
made  out  a  case  for  equitable  relief,  although  he  fails 
to  prove  that  the  blasting  was  negligently  done,  w^hich 
was  merely  cumulative,  iand  the  nonexistence  of  w^hich 
could  not  defeat  the  bill. — Noble's  Adm'r.  v.  Moses,  81 
Ala.  530,  1  South.  217,  60  Am.  Rep.  175.  While  a  com- 
plaining party  cannot  use  a  court  of  equity  for  the  pur- 
pose of  avoiding  an  action  at  law,  which  would  afford 
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redress,  and  whicb  would  doubtless  give  sufficient  relief 
in  a  case  of  trespass  to  realty,  and  which  mvolved  no 
consideration  for  equitable  interference,  yet,  if  the 
wrong  is  of  such  a  character  that  it  makes  out  a  case  for 
which  an  action  at  law  aflfqrds  no  adequate  relief,  a 
court  of  equity  will  prevent  the  wrong  by  injunction. — 
Wilson  V.  Meyer,  144  Ala.  402;  39  South.  317.  "The  chief 
forms  in  which  inadequacy  of  the  common  law — ^the 
fundamental  basis  of  all  equity  jurisdiction  over  torts — 
manifests  itself  are  cases  of  irreparable  injury,  and  cases 
of  continuous  or  repeated  nuisances  involving  a  multi- 
plicity of  suits  at  law." — Pom.  Equity,  vol.  5,  p.  514. 
In  the  case  of  Rogers  v.  Hanfield,  14  Daly  (N.  Y.)  339, 
it  was  held  that  an  injunction  was  proper  to  prevent  a 
party,  while  blasting,  from  hurling  large  quantities  of 
loose  rock  upon  the  premises  of  the  complainant,  not- 
withstanding he  was  doing  so  under  instructions  of  a 
city  ordinance. — See,  also,  on  this  subject,  Hill  v. 
Schneider,  (Sup.)  43  N.  Y.  Supp.  1;  Pom.  Eq.  Juri. 
1357. 

According  to  the  averments  of  the  bill  and  the  proof, 
the  wrongs  are  of  a  continuous  character,  constantly  in- 
terfering with  the  enjoyment  by  the  complainant  and  his 
family  of  his  premises,  and  which  do  not  fall  short  of 
a  nuisance,  and  for  which  the  complainant  can  not  ob- 
tain adequate  redress  in  a  court  of  liaw.  The  fact  that 
none  of  the  occupants  have  thus  far  been  hurt  may 
weaken  to  some  extent  the  complainant's  proof,  but  it 
does  not  deprive  the  bill  of  equity.  The  law  does  not 
consider  that  a  man  has  the  free  enjoyment  of  his  home, 
when  large  rocks  are  frequently  hurled  upon  his  house- 
top, in  his  yard,  and  upon  his  highway,  simply  because 
he  has  thus  far  escaped  physical  hurt.  Nor  does  it  help 
matters  that  the  respondents  give  a  warning  signal  be- 
fore every  blast,  as  the  law  does  not  require  that  it  is 
incumbent  upon  a  man  to  have  to  seek  shelter  for  himself 
and  family  from  a  wrongful  bombardment  of  his  premis- 
es, although  the  aggressive  party  gives  timely  notice  be- 
fore committing  the  dangerous  act.  It  must  be  also  ob- 
served that  if  the  defendants'  theory  is  correct  as  to  the 
manner  of  operating  its  quarry,  and  that  the  rock  would 
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not  be  hurled  beyond  its  own  land,  then  it  cannot  sus- 
tain any  hurt  or  hindrance  in  the  prosecution  of  its  bus- 
iness by  the  decree  of  the  chancellor,  as  the  injunction 
does  not  restrain  it  from  blasting,  but  simply  from  doing 
so  in  such  a  way  as  to  molest  the  complainant. 
The  decree  of  the  chancellor  is  affirmed. 

Weakley^  C.  J.,  and  Haralson^  Tyson^  Simpson,  and 
Dbnson^  JJ.,  concur. 


Patterson  v.  Simpson. 

Bill  to  Renuwe  Cloud  from  Title, 

(Decided  May  19,  1906.  41  So.  Rep.  842.) 

Quieting  Title;  Married  Woman's  Deed;  Rem-edy  at  Law, — ^A  deed 
executed  by  a  married  woman  to  secure  the  husband's  debt 
being  absolutely  void,  under  $  2529,  Code  1896,  she  cannot 
while  out  of  possession,  maintain  a  bill  to  remove  the  deed 
as  a  cloud  on  her  title,  her  remedy  at  law  being  complete  and 
adequate. — {Armstrong  v,  Connor y  86  Ala.  350,  and  Landsen  v. 
Bone,  90  Ala.  446,  explained.) 

Appeal  from  Coosa  Chancery  Court. 

Heard  before  Hon.  R.  B.  Kelly. 

This  is  a  bill  filed  by  L.  A.  Simpson  against  H.  A. 
Patterson,  the  nature  of  which  is  sufficiently  stated  in 
the  opinion.  The  facts  are  also  sufficiently  stated  in 
the  opinion.  From  a  decree  for  complainant  the  re- 
spondent appeals. 

D.  H.  Riddle  and  J.  M.  Chilton,  for  appellant. — The 
complainant  was  out  of  the  possession  of  the  land  at  the 
time  of  the  filing  of  the  bill  and  she  cannot  maintain 
the  bill  for  removing  a  cloud  on  her  title  while  out  of 
possession. — Brown  r.  Hunter,  121  Ala.  210;  WUkerson 
V.  Wilkerson,  129  Ala.  279;  Galloway  v.  Hendon,  131 
Ala.  280 ;  Morgan  v.  Lehman,  92  Ala.  440 ;  Davis  v,  Bing- 
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ham,  llj  Ala.  292.  If  the  wife  conveys  her  land  as  secu- 
rity for  the  debts  of  her  husband,  no  matter  what  form 
the  transaction  takes,  the  purpose  of  the  transaction 
may  be  shown  aliunde  in  a  court  of  law  although  it  con- 
tradicts the  recital  of  the  conveyance,  and  she  has  an 
adequate  and  complete  remedy  at  law  if  she  is  out  of 
possession. — fJlston  v,  Comei^,  108  Ala.  76;  Richardson 
V.  Stephens,  122  Ala.  201;  Price  v.  Cooper,  123  Ala.  392; 
Russell  V.  Peary,  131  Ala.  563;  Oipson  v.  Clark,  132 
Ala,  374;  Broirm  v.  Hunter,  supra.  Neither  can  the  bill 
be  maintained  under  Sec.  809  of  the  code  as  the  com- 
plainant is  out  of  possession. — Ward  v.  Janney,  104 
Ala.  122;  Cheney  v.  Nathan,  110  Ala.  254;  Moore  v.  Ala, 
Nat.  Bank,  139  Ala.  173.  The  case  of  Vincent  i\  Wal- 
ker, 86  Ala.  333  is  so  nearly  on  all-fours  with  this  case 
that  the  attention  of  the  court  is  especially  called  to  it. 

W.  M.  Lackey  and  Whitson  &  Dryer^  for  appellee. — 
While  a  married  woman  may  make  a  conditional  sale 
of  her  lands  it  must  be  a  real  sale,  not  a  covert  mortgage. 
Where  the  real  transaction  is  a  loan  of  money  to  be  re- 
paid, it  is  a  mortgage. — Peebles  'r.  Htolla,  57  Ala.  60. 
The  signing  of  the  notes  for  the  pa.>anei^t  of  the  debt  of 
the  husband  does  not  bind  her  as  the  maker  where  the 
loan  was  to  the  husband. — Cantinental  Rank  i\  Clark, 
117  Ala.  293.  Complainant  can  testify  that  she  was  only 
a  surety  for  her  husband. — Compton  v.  Smith,  120  Ala, 
233;  Richardson  v.  Stephens,  122  Ala.  301.  Our  statutes 
make  a  mortgage  or  detni  by  the  wife  to  secure  the  hus- 
band's debt  absolutely  null  and  void  and  she  may  file  a 
bill  to  remove  a  cloud  (m  title  whether  in  or  out  of  pos- 
session.— Armstrong  v.  Conner^  86  Ala.  351;  Lansden  v. 
Bone,  90  Ala.  446.  Such  a  conveyance  being  prohibited 
by  law  a  purchaser  from  the  mortgagee  or  grantee,  al- 
though he  buys  in  good  faith  and  without  notice  will 
not  be  protectKl. — Hanover  Nat,  Bank  v.  Johnson ,  90 
Ala.  549;  Richardson  v.  Stephens,  supra.  Such  a  mort- 
gage or  deed  is  absolutely  void  under  the  statutes,  con- 
fers no  right  upon  the  grantee  and  cannot  be  set  up  in 
defense  of  an  action  of  ejei»tment. — Price  v.  Cooper,  123 
Ala.  392;  Richardson  r.  Stephens,  114  Ala.  208;  s.  c.  su- 
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pra;  Williamson  v,  Regan,  111  Ala.  621.  ThtTe  is  no  es- 
toppel dgainst  the  wife  nor  is  she  bound  to  pay  or  offer 
to  pay  money  loaned  as  a  condition  pre-requisite  to  the 
maintenance  of  the  bill. — Heard  ik  Hicks,  82  Ala.  484; 
Elston  V.  Comer,  108  Ala.  77,  and  all  the  authorities 
supra. 

SIMPSON,  J.— The  bill  in  this  case  was  filed  by  ap- 
pellee (complainant),  seeking  to  have  a  deed  which  had 
been  executed  by  complainant  to  one  J.  F.  Jacobs  de- 
clared to  be  a  mortgage,  and  to  have  the  same  delivered 
up  and  canceled,  on  the  ground  that  it  was  merely  an  at- 
tempt to  secure  the  debt  of  complainant's  husband.  Said 
appellant  (Patterson),  it  is  alleged,  purchased  the  said 
property  from  said  Jacobs  with  full  notice  of  the  true 
facts  of  the  original  transaction. 

It  appears  without  controversy  that  the  complainant 
was  not,  at  the  time  of  the  filing  of  the  bill,  in  posses- 
sion of  the  land  in  question,  and  the  first  point  raised 
by  counsel  for  appellant  is  that  the  complainant,  not  be- 
ing in  possession  of  the  premises,  could  not  maintain 
a  bill  to  cancel  the  deed ;  her  remedy  at  law  being  full, 
adequate,  and  complete.  It  is  a  general  principle  of  law, 
so  often  stated  as  to  have  become  a  maxim,  that  a  court 
of  equity  will  not  entertain  a  bill  to  remove  a  cloud  from 
the  title,  in  favor  of  a  party  who  is  not  in  possession  and 
whose  title  is  legal,  so  that  he  could  sue  in  a  court  of 
law  and  recover  the  property. — Plant  v.  Barclay,  56  Ala. 
561;  Daniel  v,  Stewart,  55  Ala.  278;  Baines  v.  Barnes, 
64  Ala.  375;  4  Pomeroy's  Eq.  Ju.  (3d  Ed.)  pp.  2753, 
2754,  §  3399,  and  note  1 ;  Broim  v.  Hunter,  121  Ala.  210, 
25  South.  924.  In  a  case  in  which  the  facts  were  similar 
to  those  in  this  case  this  court  held  that  the  deed  was 
void,  and  the  married  woman  was  allowed  to  recover  in 
ejectment.— ^Z«f 071  v.  Comer,  108  Ala.  76, 19  South.  324. 

It  is  true  that  in  the  cases  of  Armstrong  v.  Connor^ 
86  Ala.  350,  5  South.  451,  and  Lansden-  v.  Bone,  90  Ala. 
446,  8  South.  65,  the  expression  is  used  that  in  cases 
similar  to  this  a  married  woman  may  maintain  a  bill 
for  cancellation,  whether  she  is  in  possession  or  not 
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It  will  be  noticed,  however,  that  those  eases  are  based, 
without  argument,  on  the  case  of  Snyder  v.  Glover,  75 
Ala.  379,  which  was  a  case  in  which  only  a  part  of  the 
consideration  consisted  of  the  debt  of  the  husband, 
which  raised  a  very  different  questipn.  But,  without 
stopping  to  discuss  that  matter,  those  cases  and  others 
which  followed  them  were  based  upon  the  married  wo- 
man's law,  as  it  stood  up  to  the  act  of  February  28,  1887 
(Code  1896,  §  2529),  and  the  only  reason  given  in  either 
of  them  is  that  it  wa.^  supposed  that  under  that  statute 
the  deed  or  mortgage  was  supposed  to  convey  the  legal 
title  in  the  wife.  In  the  Armstroiig-Connor  Cdse,  Chief 
Justice  Stone  commences  the  opinion  by  stating  that 
"if  the  bill  in  this  case  had  shown  that  complainant  had 
a  legal  title  to  the  land  on  which  she  could  have  sued 
at  law,  then,  being  out  of  possession,  she  could  obtain  no 
relief  in  chancery  on  a  bill  which  had  no  other  equitable 
aim  than  a  removal  of  a  cloud  from  her  title.''  In  a 
later  case  this  court  has  called  attention  to  the  differ- 
ence in  the  two  statutes,  stating  that  while,  under  the 
former  statute,  the  conveyance  carried  the  legal  title, 
leaving  only  an  equity  in  the  wife,  yet  under  the  present 
statute  such  instruments  are  absolutely  void,  "and  the 
invalidity  can  be  shown  at  law,  as  well  as  in  equity, 
even  in  defense  of  an  action  of  ejectment  based  upon 
said  mortgage''  {Richardson  t\  Stephens,  122  Ala.  301, 
306,  307,  25  South.  39) ;  and,  as  the  court  says  in  a  later 
case,  "no  principle  is  better  settled  than  that  where  a 
contract  is  in  violation  of  a  statute,  it  is  void  as  against 
public  policy,  incapable  of  ratiflcatiotn,  and  may  be 
shown  to  be  such  in  any  cotirt." — Price  i'.  Cooper,  123 
Ala.  392,  397,  26  South.  238.  As  sliown  by  the  case  of 
'Elston  V.  Comer,  supra,  it  makes  no  difference  that  the 
deed  was  in  the  shape  of  an  absolute  conveyance;  the 
theory,  being  that  under  the  statute  whenever  it  is  shown 
that  the  deed  was  intended  as  a  security  for  the  hus- 
band's debt,  it  is  absolutely  void,  and  the  married  wo- 
man can  recover  in  ejectment  on  her  previous  title. 

The  remedy  at  law  being  full,  complete,  and  adequate, 
it  results  that  the  bill  in  this  case  was  without  equity. 
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The  decree  of  the  court  is  reversed,  and  a  decree  will  be 
here  rendered  dismissing  the  bill  for  want  of  equity. 
Reversed  and  rendered. 

Weakley,  C.  J.,  and  Haralson  and  Dowdell,  JJ., 
concur. 


Colquitt,  et  al.  v.  Gill,  et  al. 

Bill  to  Remove  Administration  from  the  Probate  to  the 
Chancery  Court, 

(Decided  July  6,  1906.     41  So.  Rep.  784.) 

1.  Courts;  Removal  of  Administration  from  Probate  to  Chancery 

Court. — Legatees  or  distributees  may  maintain  a  bill  to  remove 
the  administration  of  the  estate  from  the  probate  to  the 
chancery  court  without  assigning  any  cause,  general  or  spe- 
cial, for  equitable  interposition,  where  it  appears  therein  that 
the  probate  court  has  not  taken  Jurisdiction  for  the  special 
purpose  of  making  a  final  settlement  of  the  estate. 

2.  Same;  Allegation  of  Bill. — The  bill  for  removal  need  not  allege 

that  decedent  was  dead,  or  that  there  were  assets  of  the  estate 
in  the  county,  these  facts  being  referable  to  the  grant  of  let- 
ters of  administration  by  the  probate  court,  to  which  alone  S 
55,  Code  1896,  ai)plies. 

Appeal  from  Crenshaw  Chancery  Court. 

Heard  before  Hon.  W.  L.  Parks. 

This  was  a  bill  filed  by  E.  E.  Gill  and  others  against 
C.  C,  B.  F.,  and  W.  D.  Colquitt,  individually  and  as  ad- 
ministrators of  the  estate  of  C.  C.  Colquitt,  deceased, 
seeking  to  remove  the  administration  from  the  probate 
court  of  Crenshaw  county  to  the  chancery  court  thereof. 
The  bill  alleges  that  each  of  complainants  are  over  21 
years  old  and  that  they,  together  with  the  respondents, 
are  the  sole  and  only  distributees,  next  of  kin,  and  heirs 
at  law  of  C.  C.  Cohjuitt,  dcneased;  that  administration 
upon  said  estate  is  now  pending  and  is  undetermined, 
and  is  being  conducted  by  siiid  administrators  under  let- 
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ters  of  administration  issued  to  them  by  the  probate 
court  of  Crenshaw  county,  Ala.;  that  there  is  no  pro- 
ceeding now  pending,  and  no  application  has  been  filed  by 
the  administrators  or  any  other  person  for  a  final  set- 
tlement of  said  administration  of  said  estate  in  said 
probate  court.  Respondents  move  the  court  to  dismiss 
the  bill  for  want  of  equity,  and  demur  to  it  upon  the  fol- 
lowing grounds :  "There  is  no  equity  in  the  bill.  The 
bill  does  not  allege  when  or  where  C.  0.  Colquitt  depart- 
ed this  life.  The  bill  does  not  allege  that  decedent  de- 
parted this  life  seized  or  possessed  of  any  property  real 
or  personal.  It  does  not  allege  that  decedent  died  leav- 
ing any  assets  in  Crenshaw  county,  Ala.  It  does  not  al- 
lege that  decedent  left  any  assets  at  his  death  subject 
to  administration.  It  does  not  allege  when  letters  of 
administration  were  granted  on  the  estate  of  decedent 
by  the  probate  court.  It  does  not  allege  when,  where,  or 
to  whom  letters  of  administration  issued  from  the  pro- 
bate court.  Its  allegations  are  indefinite  and  uncertain 
as  to  whether  letters  of  administration  on  the  estate  of 
decedent  were  sued  out  by  J.  F.  Colquitt  and  W.  D. 
Colquitt,  or  by  other  and  different  parties.  The  facts 
alleged  are  not  sufficient  to  give  the  chancery  court  juris- 
diction. Its  allegations  are  too  indefinite  and  uncertain 
to  give  this  court  jurisdiction  of  the  administration  of 
the  estate  of  decedent.  The  chancellor  overruled  the  de- 
murrers and  the  motion  to  dismiss  for  want  of  equity, 
and  from  this  decree  the  respondents  prosecute  this  ap- 
peal. 

C.  H.  ROQUEMOBE  and  Sollie  &  Kirkland,  for  appel- 
lant.   No  brief  came  to  the  Reporter. 

M.  W.  RusHTON  and  Bricken  &  Bricken,  for  appel- 
lees.   No  brief  came  to  the  Reporter. 

ANDERSON,  J.— A  bill  may  be  filed  in  the  chancery 
court  by  legatees  or  distributees  for  the  removal  of  the 
administration  of  an  estate  into  said  court  and  need  not 
assign  any  special  or  general  cause  for  equitable  inter- 
position.—ATar/a/K/  v.  Person,  93  Ala.  273.  9  South.  379 ; 
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Gary  v.  Simmons,  87  Ala.  524,  6  South.  416 ;  lAgon  v. 
Ligon,  105  Ala.  460, 17  South.  89.  But  after  the  probate 
court  has  taken  jurisdiction  of  the  estate  of  a  decedent 
for  the  special  purpose  of  a  final  settlement  of  the  pend- 
ing administration  there  can  be  no  removal  of  the  admin- 
istration into  tlie  chancery  court,  even  at  the  instance  of 
the  l^atees  or  distributees,  unless  some  exclusive  ground 
for  equity  cognizance  is  shown  or  unless  some  fact  is 
averred  because  of  which  the  powers  of  the  probate  court 
are  inadequate  and  a  resort  to  chancery  is  necessary. — 
Ligon  Case,  suprd.  The  bill  in  the  case  at  bar  negatives 
the  fact  that  the  probate  court  has  assumed  jurisdiction 
for  a  final  settlement  and  contains  equity.  It  is  unnec- 
essary far  the  bill  to  aver  that  decedent  died,  or  that  the 
estate  has  assets  in  the  county  in  which  the  administra- 
tion is  pending,  as  those  are  facts  referable  to  the  issu- 
ance of  letters  of  administration,  and  not  to  the  removal 
of  the  administration  from  the  probate  to  the  chancery 
court,  and  section  55  of  the  Code  1896,  applies  only  to 
the  issuance  of  letters  of  administration  by  the  probate 
court.  The  bill  sufficiently  shows  that  it  is  filed  by  the 
distributees  of  the  estate  of  C.  C.  Colquitt,  deceased, 
against  W.  D.  and  J.  F.  Colquitt,  the  administrators. of 
said  estate,  and  is  not  uncertain  or  ambiguous.  The 
chancellor  properly  overruled  the  demurrer,  and  the  mo- 
tion to  dismiss  for  want  of  equity  and  the  decree  is  ac- 
cordingly affirmed. 
•Affirmed. 

Weakley,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  concur. 
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l^cMoss  &  Kahn  v.  Mclntyre,  et  al. 

Assumpsit. 

(Decided  May  8,  1906.  41  So.  Rep.  11.) 

Officeri-;  Contracts;  Personal  Liahility, — Acting  under  the  supposed 
authority  conferred  upon  them  by  an  act  establishing  a  li- 
quor dispensary  at  Ashford,  Ala.,  (Local  Acts  19(X)-1,  p.  800) 
the  board  of  dispensary  commissioners  purchased  liquors  for 
sale  in  the  dispensary ;  the  commissioners  made  no  promise 
to  pay  for  the  liquors,  and  derived  no  personial  benefit  from 
their  purchase;  made  no  representations  to  the  seller  not 
contained  in  the  provision  of  the  act,  which  was  as  well 
known  to  the  seller  as  to  them ;  upon  the  act  being  declared 
unconstitutional  no  personal  liability  attached  to  the  members 
of  the  boitrd. 

Appeal  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Action  by  Schloss  &  Kahn  against  J.  W.  Mclntyre  and 
others.  From  a  judgment  sustaining  a  demurer  to  a 
count  of  the  complaint,  plaintiff  appeals. 

This  was  an  action  to  fasten  an  individual  liability 
upon  the  conamissioners  of  the  Ashford  dispensary  for 
liquors  and  other  things  purchased  for  use  and  sale  in 
the  dispensary.  The  fourth  count  is  in  the  following 
words:  "Plaintiffs  claim  of  the  defendants  the  sum  of 
9514.05  for  goods  sold  by  plaintiffs  to  them  on  or  about 
the  1st  of  November,  1904,  under  the  following  circum- 
stances :  The  defendants  were  acting  as  a  board  of  dis- 
pensary commissioners  of  Ashford,  Ala.,  under  and  by 
virtue  of  the  power  and  authority  supposed  to  be  con- 
ferred by  an  act  of  the  General  Assembly  of  Alabama 
approved  February  6, 1901,  and  as  such  board  of  commis- 
sioners the  defendants  were  operating  and  conducting 
a  dispensary  at  Ashford,  Ala.,  and  in  order  to  do  so  it 
was  necessary  to  buy  whiskey  and  other  malt  liquors,  and 
as  such  board  of  commissioners  defendants  bought  from 
plaintiffs  said  goods  on  and  about  said  date,  and  said 
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goods  were  received  by  the  manager  of  the  said  Ashford 
dispensary,  who  was  elected  and  conducting  said  dispen- 
sary by  the  directions  and  orders  of  the  defendants; 
that  said  act  was  in  fact  null  and  void,  and  conferred  no 
authority  on  the  defendants  to  establish  or  run  said  dis- 
pensary; and  that  the  defendants  are  liable  personally 
for  said  goods  so  sold."  There  were  demurrers  to  this 
count:  (1)  The  failure  to  allege  that  the  defendants 
have  been  guilty  of  a  wrong  or  omission  of  duty,  depriv- 
ing plaintiffs  of  the  l)enefit  of  the  liability  of  defendants' 
principal,  the  Ashford  dispensary;  (2)  the  count  al- 
leges no  fact  showing  that  defendants  exceeded  the  au- 
thority conferred  by  the  act  of  the  Legislature,  and  in 
such  a  manner  or  to  the  extent  that  a  wrong  or  injury 
was  done  to  the  plaintiffs,  or  that  defendants'  conduct 
in  and  about  the  buying  of  said  goods  amounted  to  an 
omission  of  duty;  (3)  that  the  count  shows  that  the 
plaintiffs  contracted  with  and  sold  the  goods  to  the  Ash- 
ford dispensary  with  the  knowledge  that  the  act  of  the 
Legislature  was  void  and  conferred  no  authority  upon 
the  defendants;  and  other  demurrers  raising  practically 
the  same  question.  On  a  trial  of  the  case  counts  1,  2, 
and  3  were  stricken  from  the  complainant  on  motion  of 
the  plaintiffs,  and  the  court  sustained  a  demurrer  to  the 
fourth  count  of  the  complaint,  whereupon  the  plaintiffs 
took  an  appeal  to  test  the  rulings  on  demurrer. 

Espy  &  Farmer,  for  appellants. — The  act  creating  the 
Ashford  dispensary  is  unconstitutional  (Local  Acts 
1900-01  p.  800),— Floretwe  Dispensary  i\  Mitchell,  134 
Ala.  394;  Harland  v:  Clark,  136  Ala.  153;  State  ex  rel 
Espy,  et  al  r.  Gates,  39  So.  Rep.  This  act  being  unconsti- 
tutional appellants  are  dealing  with  appellees  as  agents 
of  a  principal  that  had  no  legal  existence.  It  is  well  es- 
tablished by  all  the  laws  of  agency  that  where  one  under- 
takes to  act  as  agent  for  a  principal  that  has  no  legal 
existence  the  agent  is  bound  personally  under  the  con- 
tract.— Codding  r.  Munson,  66  Am.  St.  Rep.  522  and  note. 

Reid  &  Hill,  for  appellees. — No  brief  came  to  the  Re- 
porter. 
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WEAKLEY,  C.  J. — The  contention  of  appellants  is 
that,  inasmuch  as  the  act  of  1901  purporting  to  establish 
a  dispensary  at  Ashford  (Acts  1900-01,  p.  800)  is,  upon 
principles  settled  in  Mitchell  v.  State  ew  rel,  Florence 
Dispenmry,  134  Ala.  394,  32  South.  687,  and  subsequent 
cases,  unconstitutional,  the  defendants,  who  acted  as 
commissioners  under  color  of  said  act,  and  who  as  com- 
missioners purchased  liquors  for  the  dispensary  from 
appellants,  are  personally  liable  to  them  for  the  price. 
The  only  authority  cited  in  support  of  the  action  is  Cod- 
ding  v.  '^Mtmson,  (Neb.)  72  N.  W.  846,  66  Am.  St.  Rep. 
524,  which  states  the  general  rule  relied  on  to  the  effect 
"that  one  who  assumes  to  act  as  agent  for  a  principal 
who  has  no  legal  status  or  existence  renders  himself  in- 
dividually liable  on  contracts  so  made."  The  opinion  in 
that  case,  however,  proceeds  to  say :  "This  doctrine  re- 
ceives its  most  frequent  application  in  cases  like  the  pres- 
ent, where  a  person  or  com:mittee  incurs  obligations  as 
the  result  of  instructions  given  by  a  body  gathered  to- 
gether informally  for  a  special  purpose,  and  possessing 
no  definite  membership  or  continued  power  of  existence. 
The  rule  is  founded  ui)on  a  presumption  of  fact,  and  is 
not  the  expression  of  any  positive  or  rigid  legal  princi- 
ple. The  presumption  referred  to  is  that  the  parties  to  a 
contract  contemplate  the  creation  of  a  legal  obligation 
capable  of  enforcement,  and  that  therefore  it  is  under- 
stood that  the  obligation  shall  rest  on  the  individuals 
who  actively  participate  in  the  making  of  the  contract, 
because  of  the  difficulty  in  all  cases,  the  im- 
possibility in  many,  of  fixing  it  upon  the  per- 
sons taking  part  in  or  submitting  to  the  action 
of  the  evanescent  assemblage.  If,  however,  the 
person  with  whom  the  contract  is  made  expressly  agrees 
to  look  to  another  source  for  the  performance  of  its  ob- 
ligation, or  if  the  circumstances  be  such  as  to  disclose 
an  intention  not  to  charge  the  agent,  as  where  the  other 
agrees  to  accept  the  proceeds  of  a  particular  fund,  there 
is  no  longer  reason  to  indulge  the  presumption,  and  it 
mav  be  rebutted  by  proof  of  such  facts."  It  was  there 
held  that,  under  the  facts  of  the  case,  it  should  have  been 
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submitted  to  the  jury  to  determine  whether  the  plaintiff 
did  not  look  to  defendant  personally,  but  was  to  receive 
merely  the  subscription  notes,  or  their  proceeds,  donated 
by  those  attending  the  public  meeting.  The  case  is  not 
similar  to  this,  and  does  not  support  this  action.  Assum- 
ing for  the  sake  oi  the  argument  that  an  action  in  a 
proper  case  would  lie  against  the  defendants  on  the 
contract,  although  they  made  the  purchases  only  in  their 
official  character  yet,  we  are  of  the  opinion  that  they  are 
not  individually  liable  for  the  purchases  of  liquor  for  the 
dispensary. 

In  Smout  V,  Ilhenj,  10  M.  &  W.  1,  Mr.  Baron  Alderson, 
after  the  examination  of  the  authorities,  said  that  in  all 
the  cases  in  which  an  agent  has  been  held  personally 
responsible  "it  would  be  found  that  he  has  either  been 
guilty  of  some  fraud,  ha*s  made  some  statement  which  he 
knew  to  be  false,  or  has  stated  as  true  what  he  did  not 
know  to  be  true,  omitting  at  the  same  time  to  give  such 
information  to  the  other  contracting  party  as  would 
enable  him,  equally  with  himself,  to  judge  as  to  the  au- 
thority under  which  he  proposed  to  act."  In  Ware  v.  Mor- 
ffon,  67  Ala,  461,  468,  it  was  said  by  Bbickbll,  C.  J., 
upon  the  authority  of  the  leading  English  case  above 
cited,  that  the  liability  of  the  agent  rests  upon  the  fact 
"that  he  has  been  guilty  of  a  wrong  or  omission,  depriv- 
ing the  party  dealing  with  him  of  the  benefit  of  the  lia- 
bility of  the  principal  for  which  he  contracts."  "Wlren 
he  is  guilty  of  no  wrong  or  omission,  when  there  is  a  full 
and  honest  disclosure  of  the  nature  and  extent  of  his  au- 
thority, when  the  party  dealing  with  him  has  all  the 
knowledge  and  information  which  the  agent  possesses, 
there  is  no  liability  resting  on  him,,  though  his  act  o^ 
contract  proves  to  be  ultra  vires."  Furthermore, 
"where  all  the  facts  are  known  to  both  parties,  and  the 
mistake  is  one  of  law  as  to  the  liability  of  the  principal, 
the  fact  that  the  principal  cannot  be  bound  is  no  ground 
for  charging  the  agent." — 1  Jim,  &  Eng.  Ency.  Law  (26 
Ed.)  p.  1127;  Humphrey  v.  Jones,  71  Mo.  62;  Michael  v. 
Jones,  84  Mo.  578.  "It  is  held  that  whjere  the  officers 
of  a  public  or  municipal  corporation  acted  officially  and 
under  an  innocent  mistake  of  the  law,  in  which  the  other 
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contracting  party  equally  participated,  with  equal  op- 
portunities for  knowledge,  neither  party  at  the  time 
looking  to  personal  liability,  the  officers  are  not,  in  such 
case,  personally  liable,  nor  is  the  corporation  liable." — 
1  Dillon  on  Muni.  Cor.  (4th  Ed.)  §  237,  note  p.  323.  In 
Humphrey  t\  JonvH,  supra,  the  supreme  court  of  Mis- 
souri applied  the  foregoing  principles  to  defeat  a  suit 
upon  a  note  executed  by  the  defendant  as  director  of  a 
school  district,  acting  officially  under  the  supposed  au- 
thority of  a  school  law,  although  in  reality  under  that 
law  no  such  corporation  as  that  mentioned  in  the  note 
actually  existed. 

In  this  case,  both  parties  were  mistaken  in  supposing 
that  the  dispensary  had  a  legal  existence.  It  had  been 
established  under  color  of  a  statute  duly  enacted  accord- 
ing to  constitutional  forms,  although  invalid  because  of 
the  nature  of  some  of  its  provisions,  and  the  plaintiflF 
had  all  the  opportunity  to  know  this  infirmity  which  the 
defendant  possessed.  The  defendants  made  no  promise 
to  pay  for  the  liquors.  It  is  not  averred  that  from  them 
they  derived  any  p^^rsonal  benefit,  and  they  neither  made 
misrepresentations  to  the  plaintiffs  nor  perpetrated  any 
fraud  upon  them.  The  demurrer  was  properly  sus- 
tained. 

Affirmed, 

Ty>on,  Simpson,  and  Anderson,  J  J.,  concur. 

Hand  Lumber  Co.,  i^.  Hall, 

Assumpsit. 
(Decided  May  10,  1906.  41  So.  Rep.  78.) 

1.  Accord  and  Satisfaction;  Part  Payment:  Acceptance, — Where  a 

claim  Is  unliquidated,  or  the  amount  thereof  is  in  dispute,  an 
acceptance  by  the  party  holding  the  clalm^of  a  less  amount 
than  that  clalme^ls  an  accord  and  satlsfaftlon  of  the  entire 
claim.  ^ 

2.  Release;  Contract  Debt. — Release  of  a  simple  contract  debt  need 

not  be  In  writing,  but  may  be  by  parol. 
36 
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3.  Accord  and  Satisfaction;  Unliquidated  demands;  Evidence;  Suf- 
ficiency.— ^Testimony  examined  and  held  to  uphold  a  finding 
that  the  claim  of  an  attorney  for  services  was  unliquidated 
and  the  amount  claimed  in  dispute,  so  that  an  acceptance  of  a 
less  sum  than  the  amount  claimed  operated  as  an  accord  and 
satisfaction. 

Appeal  from  Baldwin  Circuit  Court. 

Heard  before  Han.  William  S.  Anderson. 

Action  by  Leslie  Hall  against  the  Hand  Lumber  Com- 
pany.   From  a  judgment  for  plaintiff,  defendant  appeals. 

.This  was  an  action  bi^gun  by  appellee  to  recover  an 
attorney's  fee.  Nearly  all  the  facts  necessary  to  an  un- 
derstanding of  the  case  are  set  out  in  the  opinion.  The 
check  and  voucher  referred  to  in  the  opinion  are  in  words 
and  figures  as  follows :  "To  cover  voucher  478.  Bay 
Minette,  Ala.,  May  30,  1902.  Baldwin  County  Bank, 
pay  to  the  order  of  Leslie  Hall  $30.00,  thirty  and  no 
one  hundred  dollars.  J.  D.  Hand."  Indorsed  on  back 
of  the  check:  "Leslie  Hall."  And  a  voucher  in  w^ords 
and  figures  as  follows:  Voucher  No.  478.  Doline,  Ala., 
May  30,  1903.  Hand  LuJmber  Co.,  Doline,  Ala.,  to  Les- 
lie Hall  Dr.,  Requisition  No. .     Bay  Minette,  Ala., 

In  full  of  aJl  services  rendered  to  any  or  all  of  the  fol- 
lowing companies,  viz. :  Hand  Lumber  Company,  Tug 
Lady  Jane,  Hand  Export  Company.  Paid  by  check  No. 
76.  Authorized:  J.  D.  Hand.  Approved:  .  At- 
tested correct :    G.  J.  S.,  Auditor.    Re(^eived ,  190 — , 

of  Hand  Lumber  Co.,  30  and  no  one  hundred  dollars 
in  full  of  the  above  amount.  Please  date,  sign,  and  re- 
turn at  once."  The  plaintiff  testified  that  he  received 
this  check  actually  attached  to  the  voucher.  "I  collected 
the  check,  and  kept  the  voucher,  and  did  not  sign  and  re- 
turn it.  The  indorsement  on  the  check  is  in  my  hand- 
writing." It  was  shown,  further,  that  the  check  had  been 
previously  forwarded  to  the  plaintiff  with  the  voucher 
attached,  which  the  plaintiff  returned,  declining  to  ac- 
cept it  as  pajtnent.  Afterwards  the  check  and  voucher 
above  set  out  were  sent  in  place  of  Ae  check  and  voucher 
returned. 
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Stevens  &  Lyons,  for  appellant. — Where  a  claim  is 
unliquidated  or  in  dispute  the  acceptance  of  a  part  of 
the  claim  under  an  agreement  that  the  same  shall  be  in 
full  satisfaction  of  the  entire  claim  is  a  satisfaction  of 
the  claim.  The  concession  made  by  one  is  a  good  con- 
sideration for  the  concession  made  bv  the  other. — Hin- 
S071  i\  Todd,  95  Ala.  329 ;  Baird  v.  f/.  Sf.,  6  Otto,  430. 
United  Htatrs  i\  Childs,  12  Wall.  232;  McCall  v,  Knor 
rem,  52  Miss.  494 ;  1  Cyc.  329,  et  seq., ;  1  A.  &  E.  Ency.  of 
Law,  (2nd  likl.)  419,  et  seq.,;  6  Wait  Act  and  Def.  410 
M. 

Mitchell  &  Tonsmire  and  Gregory  L.  and  H.  T. 
Smith,  for  appelees. — Before  the  enactment  of  the 
statute  set  out  as  Sec.  1805  of  the  Code  of  1896,  an 
agreement  in  writing  or  by  parol  to  release  a  debt  was 
void  for  want  of  consideration. — Crdss  v,  Scruggs,  115 
Ala.  258;  M.  J.  d  K.  C,  R.  /?.  CV>.  r.  Oivens,  121  Ala,  512. 
It  was  also  the  law,  prior  to  such  statute,  that  an  agree- 
ment upon  payment  of  a  part  of  a  debt  to  release  the  bal- 
ance or  to  forl)ear  suit  for  the  residue,  would  not  be  rec- 
ognized as  binding. — Ban^on  v,  Vandiwrty  13  Ala.  238; 
Pearson  v,  Thompson,  15  Ala.  702;  Vo^ran  v,  Sapp^  74 
Ala.  50.  The  effect  of  the  statute  is  to  give  effect  to 
written  receipts  and  releases  according  to  the  intention 
of  the  parties. — Code  1896,  Sec.  1805;  Covxin  v.  8app, 
74  Ala.  508 ;  Cleere  r.  Cleerc,  82  Ala.  581 ;  Eufaula  Nat. 
Bank  v.  Pa.Hsnion\  102  Ala.  370.  The  doctrine  that  a 
compromise  of  a  doubtful  claim  or  of  a  pending  suit, 
or  of  a  controversy  when  no  suit  has  been  instituted  is 
binding,  is  not  applicable  to  the  facts  of  this  case.  As 
similar  to  the  case  at  bar  we  call  the  court's  attention 
to  Hodges  r.  Tcnn,  Implement  Co,,  123  Ala.  572. 

WEAKLEY,  i\  J.— "The  rule  that  the  payment  of  a 
less  sum  than  the  real  debt  will  be  no  satisfaction  of  a 
larger  sum  without  a  release  by  deed  applies  only  to  con- 
ceded or  undisputed  demands.  Where  the  claims  are 
in  dispute  the  cooiipromise  and  part  payment  thereof 
are  sufficient  consideration  to  support  the  discharge." — 
24  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  p.  288.    The  cases 
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of  Barron  i\  Van d vert ,  13  Ala.  232,  Pearsmi  v.  Thomp- 
son, 15  Ala.  700,  50  Am.  Dec.  159,  and  Hodges  v.  Tenn. 
Implement  Co.,  123  Ala.  573,  26  South.  490,  each  in- 
volved an  indebtedness  by  note,  and  in  those  eases  there 
was  no  dispute  as  to  the  existence  of  the  indebtedness 
as  evidenced  by  the  written  obligations.  In  each  of  them 
the  holding  was  that  on  part  payment  of  the  debt,  with- 
out surrender  of  the  note,  the  agreement  by  the  creditor 
to  accept  in  discharge  of  the  debt  a  less  sum  in  money 
than  the  debtor  owed  was  a  nude  pact,  constituting  no 
bar  to  a  recovery  of  the  balance.  Those  cases,  therefore, 
do  not  at  all  conflict  with  the  settled  rule  above  an- 
nounced, and  which  has  also  been  thus  stated :  "When 
a  claim  is  unliquidated  or  in  dispute,  payment  and  ac- 
ceptance of  a  less  sum  than  claimed  in  satisfaction  ope- 
rates as  an  accord  and  satisfaction,  as  the  rule  that  the 
receiving  of  a  part  of  the  debt  due,  under  an  agreement 
that  the  same  shall  be  in  full  satisfaction,  is  no  l>ar  to  an 
action  to  recover  the  balance,  does  not  apply  when  the 
plaintiff's  claim  is  disputed  or  unliquidated.  In  such 
case  the  concession  made  by  one  is  a  good  consideration 
for  the  concession  made  by  the  other.  The  fact  that  the 
creditor  was  not  legally  bound  to  make  any  abatement 
of  his  claim,  or  that  the  amount  accepted  was  much 
less  than  the  creditor  was  entitled  to  receive  and  would 
have  recovered,  had  he  brought  action,  does  not  in  any 
way  affect  the  rule."— 1  Cyc.  229. 

It  is  quite  true  that  section  1805  of  the  Code  of  1896, 
declaring  the  effect  of  written  releases,  receipts,  and 
discharges,  has  no  application  to  this  case,  because  the 
plaintiff  gave  no  writing  of  the  kind  mentioneil  in  that 
section.  A  release,  however,  at  least  of  a  simple  contract 
debt,  need  not  l)e  in  writing,  and  no  set  fonn  of  words  is 
necessary.  It  may  be  by  parol,  may  be  express  or  im- 
plied or  may  result  by  operation  of  law. — 24  Am.  &  Eng. 
Ency.  Law '(2d  Ed.)' 284.  The  dictum  in  Hart  v.  Free- 
man, 42  Ala,  567,  that  the  Code  section  corresponding 
with  section  1805  of  the  Code  of  1896,  requires  settle- 
ments for  the  composition  of  debts  to  be  in  writing,  was 
declared  in  Singleton  v.  Thomas,  73  Ala.  205,  to  be  er- 
roneous as  a  general  proposition,  although  correct  in  the 
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particular  case  wherein  it  was  uttered.  The  questions 
for  consideration  in  this  ease,  therefore,  are,  first,  wheth- 
er the  claims  of  the  plaintiff  beyond  the  sum  paid  him 
were  conceded,  or  whether  they  were  disputed  or  unli- 
quidated ;  and,  second,  whether,  if  the  latter,  they  were 
discharged  by  what  was  written  and  done  between  the 
I>arties,  taken  in  connection  with  the  collection  by  the 
plaintiff  of  the  check,  under  the  circumstances  shown 
by  the  undisputed  evidence. 

The  appellee  contends  that  "the  evidence  does  not 
show,  nor  tend  to  show,  the  claim  of  the  plaintiff  against 
defendant  for  services  sued  for  in  this  case  was  ever  dis- 
puted, nor  that  the  plaintiff's  claims  against  J.  D.  Hand, 
or  Hand  Export  Company,  or  the  Baldwin  County  Bank 
were  ever  denied,"  while  the  appellant  contends  just 
the  contrary.  The  evidence  must  therefore  be  examined 
to  settle  this  question  of  fact,  controverted  between  coun- 
sel. The  plaintiff's  suit  was  first  brought  for  $100,  and 
then  amended  so  as  to  claim  |250,  and  was  upon  the  com- 
mon counts.^  He  testified  to  having  been  employed  by 
defendant  to  render  legal  services  in  three  cases,  but  had 
no  contract  as  to  the  amount  to  be  paid  in  any  of  the 
cases,  and  he  offered  evidence  of  attorneys  as  to  what 
was  a  reasonable  fee  in  each  case.  He  claimed,  prior  to 
collecting  the  check,  to  which  we  refer  more  fully  later 
on,  that  he  should  be  paid  |30  in  the  "Lady  Jane  Tug 
Case,"  for  which  item  he  had  presented  a  bill  at  one  time 
for  $22.50,  and  when  the  check  was  received  there  was 
a  suit  pending  by  the  plaintiff  to  recover  the  sum  of  $30 
for  said  fee.  The  plaintiff  testified  that  he  had  a  yearly 
retainer  from  Mr.  Hand  of  $50  for  what  we  may  desig- 
nate generally  as  certain  small  legal  services,  not  includ- 
ing the  services  for  which  this  suit  is  brought.  Mr. 
Hand,  however,  testified  that  he  had  an  arrangement  or 
contract  with  the  plaintiff  whereby  he  was  to  pay  him 
$50  per  year  for  whatever  services  he  might  call  upon 
him  to  render  for  himself  or  his  companies;  and  that  he 
employed  plaintiff  to  do  whatever  he  was  called  on  to 
do  for  any  of  the  companies  the  witness  was  interested 
in,  which  were  the  Hand  Export  Company,  the  Hand 
Lumber  Company,  the  Hand  Land  Company,  and  the 
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Baldwin  County  Bank.  It  was  conceded  that  the  retain- 
er of  $50  for  the  year,  whatever  it  included,  had  been 
paid.  Hand  further  testified  that  on  one  occasion  the 
plaintiff  told  him  that  the  cases  in  Baldwin  county  were 
covered  by  the  fee,  meaning  the  retainer,  while  the  wit- 
ness said  he  told  plaintiff  he  understood  the  retainer 
to  also  cover  the  "Lady  Jane  tug  fee."  Plaintiff,  ac- 
cording to  the  testimony  of  the  witness,  replied  that  he 
thought  otherwise,  whereupon  Hand  said,  according  to 
his  testimony,  that  he  would  see  if  the  captain  of  the  tug 
would  pay  that  biU.  This  review  of  the  evidence  has 
disclosed,  we  think,  a  controversy  as  to  the  amount  of 
one  item,  and,  further,  there  was  serious  conti-oversy  as 
to  whether  the  services  were  not  all  included  in  the  re- 
tainer, which  had  been  paid.  Nor  was  any  item  of  the 
account  liquidated. 

The  question  of  law  then  arises  whether  the  receipt 
and  collection  of  the  check,  under  the  circumstances 
shown,  settled  plaintiff's  claim  in  full.  A  plea  of  re- 
lease is  in  the  record,  and  appellee  concedes  it  was  suf- 
ficient as  a  pleading  to  present  the  defense  on  which 
appellant  relies.  The  check  and  voucher  as  first  sent  the 
plaintiff  were  declined,  and  plaintiff  would  not  receive 
the  check  in  full  of  the  services,  as  stated  in  the  face 
of  the  check  and  voucher.  Plaintiff  proposed,  however, 
that  if  defendant  would  erase  from  the  check  the  words 
"in  full  of  all  accounts,"  and  return  the  check  he  would 
accept  it  as  payment  for  his  fee  in  the  tug  case.  Hand 
did  not  do  as  plaintiff  proposed,  but  prepared  another 
check  and  voucher,  under  the  same  number,  the  voucher 
being  attached  to  the  check,  and  the  latter  on  its  face 
stating  it  was  to  cover  voucher  478;  that  being  the  num- 
ber of  the  voucher  attached.  Prom  this  voucher  it  ap- 
peared the  check  was  given  "in  full  of  all  services  ren- 
dered tp  any  or  all  of  the  following  companies,  namely : 
Hand  Lumber  Company,  Tug  Lady  Jane,  Hand  Export 
Company."  The  plaintiff  detached  the  voucher,  collect- 
ed the  check,  and  thereupon  sued  the  Hand  Lumber 
Company  in  this  action. 

We  cannot  construe  the  correspondence  and  action 
of  the  parties  otherwise  than  as  constituting  a  proposal 
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to  the  plaintiff  to  pay  the  amount  of  the  check  in  full  set- 
tlement of  all  claims  mentioned  in  the  voucher,  and  as 
the  acceptance  of  the  proposal  by  the  plaintiff,  thereby 
releasing  the  defendant  from  further  liability ;  and  the 
plaintiff  will  not  be  heai'd  to  say  he  accepted  it  only  in 
payment  of  his  fee  in  the  tug  case.  The  plaintiff  must 
have  known  the  tender  was  made  on  condition,  and,  hav- 
ing accepted  and  collected  the  check  was  bound  by  the 
condition, — 1  Cyc.  333  "While  a  mere  tender,  though 
of  the  whole  amount  due,  when  unaccepted,  does  not  op- 
erate to  extinguish  or  satisfy  the  claim,  yet  when  made  in 
full  of  the  amount  due  and  accepted,  without  protest  as 
to  its  suflSciency,  the  debt  becomes  extinguished.  The 
creditor  may  reject  a  tender  on  condition  that  he  receive 
it  in  full  of  his  claim ;  but,  if  he  accept  it,  he  is  bound  by 
the  condition,  and  will  not  be  allowed  to  keep  the  money 
and  repudiate  the  conditions."— fl^aw^a/i  v,  Todd,  95  Ala. 
328, 10  South.  354.  The  plaintiff,  no  doubt,  in  the  course 
he  pursued,  supposed  he  was  safe  in  doing  so,  because 
a  somewhat  similar  action  was  held  in  Hodges  v.  Tenh. 
Implement  Co,,  123  Ala.  573,  26  South.  490,  not  to  con- 
stitute full  satisfaction  of  the  debt;  but  that  case  in- 
volved an  undisputed  indebtedness  and  is  distinguisha- 
ble from  this. 

The  defendant  was  entitled  to  the  general  affirmative 
charge,  and  for  the  refusal  to  give  it,  as  requested  in 
writing,  the  judgment  must  be  reversed,  and  the  cause 
remanded. 

Eeversed  and  remanded. 

Tyson^  Simpson^  and  Anderson,  JJ.,  concur. 


Odom,  as  Ex.,  v.  Moore. 

Actimi  for  Attorney's  Fees, 

(Decided  May  9,  1906.     41  So.  Rep.  162.) 

Appeal;  Rulings  Favorable  to  Appellant;  Review. — ^The  defend- 
ant cannot,  on  appeal,  raise  the  question  of  the  sufficiency 
of  his  plea  to  which  the  court  overruled  a  demurrer. 
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2.  Executors  and  Administrators;  Actions  Against;  Subsequent  Set- 

tlement and  Discharge;  Effect. — A  personal  represwitative 
cannot  defeat  a  suit  against  her  to  enforce  a  liability  against 
the  estate,  by  subsequently  thereto  Ignoring  the  liability,  mak- 
ing a  final  settlement,  surrendering  the  assets  of  the  estate  to 
the  legatees  or  Judge  of  probate  and  obtaining  a  discharge 
from  the  probate  court  finally  discharging  her  from  further 
liability,  where  it  is  shown  that  she  had  assets  sufficient  to 
pay  all  claims,  including  demand  sued  on. 

3.  Same;  Pleading;  Pleas  in  Bar, — A  plea  interposed  by  an  execu- 

trix asserting  that  subsequent  to  the  bringing  of  the  action 
she  surrendered  all  the  assets  of  the  estate  as  required  by  law, 
and  was  discharged  from  further  liability,  is  a  plea  in  bar 
of  a  further  maintenance  of  the  action,  and  not  a  plea  in  bar 
of  the  suit 

4.  Same;   Actions   Against;   Replication;   Sufficiency. — Where   de- 

fendant executrix  pleaded  a  subsequeilt  discharge  as  execu- 
trix, and  a  settlement  of  the  estate,  a  replication  alleging  that 
the  claim  sued  on  had  been  duly  filed  in  the  probate  court  and 
presented  to  the  executrix,  and  subsequently  thereto  sued  on, 
at  which  time  the  executrix  had  sufficient  assets  to  pay  the 
indebtedness  of  the  estate,  including  plaintifTs  claim,  and 
that  without  declaring  the  estate  insolvent  and  without  paying 
the  claim,  the  executrix  procured  an  order  finally  discharging 
her,  was  sufficient  as  a  replication  to  the  pleas  and  to  justify 
the  further  maintenance  of  the  suit  and  good  against  demur- 
rers interposed. 

5.  Appeal;  Review;  Questions  Not  Raised  in  Lower  Court. — ^Where 

the  variance  between  the  complaint  and  proof  was  not  raised 
in  the  lower  court  it  is  not  available  on  appeal. 

6.  Same;   Harmless   Error;    Verdict — ^The   evidence   warranted    a 

finding  for  a  larger  amount  than  that  returned  by  the  jury, 
and  in. that  state  of  the  record  it  was  harmless  error  to  refuse 
a  new  trial,  because  the  verdict  was  contrary  to  the  evidence. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  A.  Senn. 

Action  by  John  J.  Mooi  e  against  Augustine  M.  Odom, 
executrix  of  P.  Chavagnat,  deceased,  for  attorney's  fees 
for  services  rendered  deceased.  Prom  a  judgment  for 
plaintiff,  defendant  appeals. 

The  defendant,  after  pleading  the  general  issue  in 
three  different  forms,  filed  plea  No.  4,  as  follows:  "For 
further  answer  to  the  complaint  defendant  sa/ys  she 
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ought  not  to  be  required  to  further  defend  this  cause, 
for  that  she  has  been  discharged  by  the  probate  court  of 
Jefferson  county  from  her  position  as  executrix  of  the 
estate  of  said  Chavagnat,  and  is  no  longer  the  executrix 
of  said  estate,  in  which  capacity  she  is  sued."  The  plain- 
tiff demurred  to  this  plea,  because  said  plea  fails  to  al- 
lege that  the  defendant  was  discharged  by  the  probate 
court  from  her  position  as  executrix  prior  to  the  institu- 
tion of  this  suit,  and  it  appears  that  the  defendant  had 
been  discharged  since  the  institution  of  this  suit  and 
since  the  filing  of  other  pleas  herein,  and  said  plea  is  not 
verified.  Thereupon  defendant  filed  plea  No.  5,  as  fol- 
lows :  "Comes  the  defendant  and  says  she  ought  not  to 
be  required  to  further  defend  this  suit,  for  that  she  has 
been  finally  discharged  from  her  position  as  executrix 
of  the  estate  of  Chavagnat  by  the  probate  court  of  Jef- 
ferson county ;  and  she  avers  she  has  settled  her  account 
and  delivered  over  the  assets  as  required  by  law,  which 
such  discharge  occurred  since  the  institution  of  this 
suit ;  and  this  the  defendant  verifies."  The  plaintiff  filed 
demurrers  to  this  plea  in  all  respects  similar  to  those 
filed  to  the  fourth  plea,  whereupon  defendant  filed  the 
sixth  plea,  as  follows:  ^^Comes  the  defendant  and  for 
special  plea  says  she  ought  not  to  be  required  to  further 
defend  this  cause,  for  that  heretofore,  to-wit,  on  the  6th 
day  of  September,  1900,  defendant  was  appointed  as  ex- 
ecutrix of  the  estate  of  P.  Chavagnat,  and  entered  upon 
the  discharge  of  her  duties  as  such;  that  on  July  13, 
1901,  the  plaintiff  filed  his  claim  against  said  estate  in 
the  probate  court  of  Jefferson  county,  but  no  order  was 
made  allowing  the  same;  that  thereafter  defendant  de- 
livered and  surrendered  all  assets  in  her  hands  as  pro- 
vided by  law;  that  thereafter,  on  December  18,  1901,  de- 
fendant filed  her  account  for  settlement  of  said  admin- 
istration, and  thereupon  the  court  made  an  order  set- 
ting said  cause  for  hearing  on  January  10,  1902,.  and  re- 
quiring notice  of  such  order  to  be  posted  for  three  weeks 
from  December  18,  1901,  as  recjuired  by  law;  that  on 
January  10th  said  hearing  was  continued  until  January 
18,  1902,  and,  no  objections  being  lodged  against  her 
discharge,  on  January  18,  1902,  said  probate  court  made 
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an  order  forever  and  finally  discharging  defendant 
from  all  other  and  further  liability  for  or  on  account  of 
her  execution  of  said  will ;  and  this  defendant  verifies." 
The  plaintiff  filed  demurrers  to  this  plea. 

The  court  overruhnl  the  demurrers  to  the  fourth,  fifth, 
and  sixth  pleas,  whereupon  the  plaintiff  by  way  of  rep- 
lication joined  issue  on  the  first,  second,  and  third  plea, 
and  "for  replication  to  pleas  Nos.  4,  5,  and  6  says  that 
on  the  6th  day  of  Septembi»r  defendant  was  appointed 
executrix  of  the  estate  of  Chavagnat,  and  she  entered 
upon  the  discharge  of  her  duties  as  such,  and  that  said 
estate  was  indebted  to  certain  parties,  among  others  the 
plaintiff,  in  the  sum  of  $230,  which  said  claim  against 
said  estate  was  duly  filed  according  to  law  in  the  probate 
court  of  Jefferson  county,  Ala. ;  that  it  was  also  present- 
ed to  the  executrix  of  said  estate,  and  was  on,  to-wit,  the 
26th  day  of  October,  1901,  sued  on  in  the  city  court  of 
Birmingham,  at  which  time  the  defendant  was  execu- 
trix of  said  estate  and  acting  as  such.  The  plaintiff  fur- 
ther avois  that  all  the  assets  of  said  defendant's  testa- 
tor which  came  to  said  defendant's  hands  were  suflBcient 
to  pay  off  all  of  the  indebtedness  of  said  estate,  including 
the  aforesaid  claim  of  plaintiff,  and  that  it  was  the 
duty  of  said  defendant  as  such  executrix  to  settle  said 
claim  out  (^f  the  assets  of  said  testator.  And  plaintiff 
for  further  replication  says  that  the  said  executrix,  with- 
out declaring  said  estate  insolvent  and  witliout  paying 
the  debt  of  plaintiff,  procured  an  order  of  the  probate 
court  of  Jefferson  county  on  the  18th  day  of  January, 
1902,  to  forever  and  finally  discharge  defendfint  from 
all  other  and  further  liability  for  and  on  account  of  her 
execution  of  said  will ;  that  said  order  in  no  wise  affect- 
wl  the  rights  of  the  plaintiff  to  have  his  claim  paid  out 
of  the  assets  of  said  estate,  and  that  said  order  was  ob- 
tained voluntarily;  and  that  there  were  assets  in  the 
hands  of  said  executrix  at  that  time  more  than  sufficient 
for  the  paj-ment  of  plaintiff's  demand  now  declared  on. 
And  plaintiff  claims  of  said  defendant  the  said  sum  men- 
tioned in  plaintiff's  complaint."  The  defendant  filed 
demurrers  to  this  replication,  assigning  various  grounds, 
which  demurrers  were  overruled  by  the  court,  whereupon 
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the  trial  was  had  upon  issues  joined  on  the  pleas  and  rep- 
lication, and  verdict  rendered  for  the  plaintiff  in  the 
sum  of  $80.  The  other  facts  sufficiently  appear  in  the 
opinion. 

Denson  &  Fllman,  for  appellant. — The  proof  shows 
an  entirely  different  contract  than  that  laid  in  the  com* 
plaint  and  the  proper  form  of  action  should  have  been  a 
declaration  setting  up  performance  of  service  and  the 
agreement  to  pay  such  sum  as  the  plaintiff's  services 
were  reasonably  worth. — 2nd  Chitty  on  Pleadings  pp. 
36-3T.  It  follows  that  there  can  be  no  recovery  in  tiiis 
action  in  the  pleading. — Davis  v.  Mason,  3  Ore.  154; 
Kerstetter  v.  Raymond,  10  Ind.  199.  There  can  be  no 
recovery  upon  an  account  stated. — Hooper  v.  Kiland,  21 
Ala.  714.  The  verdict  in  this  case  wa*s  a  compromised 
verdict  and  will  not  be  upheld. — Adams  v.  Yazoo  R.  R, 
Go.,  77  Miss.  194  j  Clark  v.  Ford,  62  Pac.  Rep.  543. 

W.  P.  Dickinson^  for  appellee.  No  brief  came  to  the 
Reporter. 

WEAKLEY,  C.  J.— The  court  below  overruled  the 
plaintiff's  demurrers  to  pleas  5  and  6,  and  thereupon 
the  plaintiff  filed  a  special  replication  to  these  pleas. 
The  facts  of  the  case,  out  of  which  arises  the  main  ques- 
tion of  law  presented  for  decision,  are  fully  presented 
by  the  pleas  and  replication,  taken  together.  Those  facts 
are  that,  after  suit  duly  brought  by  the  plaintiff  against 
the  defendant  as  executrix  upon  a  claim  which  had  been 
properly  presented,  the  executrix,  having  received  assets 
sufficient  to  pay  off  all  the  indebtedness  of  the  estate,  in- 
cluding that  due  the  plaintiff,  and  without  declaring  the 
estate  insolvent  or  paying  the  plaintiff's  debt,  filed  her 
accounts  for  a  settlement  of  the  administration  and 
procured  an  order  from  the  probate  court  finally  dis- 
charging her  from  further  liability  for  or  on  account  of 
her  execution  of  the  will ;  there  being  at  the  time  she  vol- 
untarily obtained  fhe  order  assets  in  her  hands  more  than 
sufficient  for  the  payment  of  plaintiff's  demand.  The 
plea  alleges  that  the  defendant  had  "delivered  and  sur- 
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rendered  all  assets  in  her  hands  as  provided  by  law," 
which  means,  no  doubt,  that  she  had  delivered  the  assets 
to  the  legatees,  or  to  the  probate  judge  for  them.  The 
pleas  do  not  allege  a  resignation  bj^  the  defendant,  and 
are  somewhat  meager  and  obscure;  but  as  the  court 
overruled  the  demurrer  to  the  pleas,  no  question  as  to 
their  legal  sufficiency  arises  on  this  appeal,  taken  by  the 
defendant. 

Treating  them  as  sufficient,  the  question  is  whether 
the  replication  constituted  an  answer  to  them.  Upon 
the  principles  declared  and  the  reasoning  employed  in 
Whitfield  V.  Woolf,  51  Ala.  202,  it  must  be  held  that  the 
administratrix  could  not  defeat  the  suit  by  ignoring  the 
existence  of  the  plaintiff's  demand,  making  final  settle- 
ment, surrendering  the  assets  either  to  the  legatees  or  the 
probate  judge,  and  obtaining  a  discharge  from  the  pro- 
bate court.  If  such  action  upon  the  part  of  a  personal 
representative,  administering  a  solvent  estate,  could  de- 
feat pending  suits,  creditors  would,  indeed,  be  in  a  sorry 
plight.  The  discharge  of  the  executrix  by  the  probate 
court  from  further  liability  cannot  affect  the  plaintiff. 
The  liability  to  him  could  not  have  been  enforced  in  the 
probate  court,  since  his  claim  was  not  in  litigation  in 
that  court,  and  could  not  have  been  drawn  within  its 
jurisdiction  without  a  report  of  insolvency.  The  repli- 
cation was  a  complete  answer  to  the  pleas,  and  was  no 
departure  from  the  cause  of  action  set  up  in  the  com- 
plaint. The  pleas  were  not  in  bar  of  the  suit,  but  in 
bar  of  its  further  maintenance;  and  the  facts  alleged 
in  the  replication  were  designed  to  defeat  the  pleas  and 
to  justify  the  further  maintenance  of  the  suit  and  to  jus- 
tify the  further  maintenance  of  the  suit  for  a  recovery 
by  the  plaintiff  upon  the  very  cause  of  action  in  the  com- 
plaint alleged.  This  was  permissible  and  proper  prac- 
tice.— Whitfield  v.  Woolf,  supra;  Draper  v.  Walker,  98 
Ala.  310,  314, 13  South.  595.  The  demurrer  to  the  repli- 
cation was  properly  overruled. 

Upon  the  contention  of  appellant  that  there  was  a 
variance  between  the  case  alleged  in  the  complaint  and 
that  made  by  the  proof,  it  suffices  to  say  that  no  charge 
was  asked  or  objection  made  in  the  court  below  present- 
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ing  the  question  of  variance ;  and  hence  we  are  not  called 
upon  to  express  an  opinion  in  reference  to  this  question. 
There  was  abundant  evidence  to  support  the  verdict. 
Indeed,  the  jury,  upon  the  evidence,  might  have  allowed 
a  larger  sum  than  they  did  allow.  This  court  will  not 
reverse  the  action  of  the  lower  court,  refusing  a  new  trial, 
in  this  state  of  the  evidence. — Ten  ell  CocU  Co.  t\  Lacei/^ 
(Ala.)  31  South.  109. 

No  error  appearing  in  the  record,  the  judgment  is 
affirmed. 

Tyson,  Simpson,  and  Anderson,  JJ.,  concur. 

/  ^ 

McCleskey  &  Whitman  v.  Howell 
Cotton  Co. 

Actifm  foi^  Breach  of  Con  tract  of  Sale. 
(Decided  June  7,  1906.    42  So.  Rep.  67.) 

1.  8ales;    Contract;    Breach;   Actiofi;    Complaint. — ^The    complaint 

having  alleged  defendant's  refusal  to  deliver  the  cotton  con- 
tracted for,  and  plaintifiTs  readiness  and  willingness  to  re- 
ceive and  pay  for  same,  ex  vi  termini,  these  allegations  Import 
a  demand  for  delivery  and  a  refusal,  and  the  complaint  was 
not  subject  to  demurrer  for  falling  to  allege  a  demand  and 
refusal. 

2.  Bame;  Offer  and  Acceptance. — An  offer  of  sale  of  personal  prop- 

erty, when  made.  Is  deemed  to  continue  in  force  until  refused 
or  accepted,  unless  withdrawn  before  acceptance,  and  if  this 
is  relied  on,  it  is  a  matter  to  be  specially  set  up  as  a  defense, 
and  the  complaint  need  not  negative  its  withdrawal  before  ac- 
ceptance. 

3.  Same;  Acceptance  hy  Telegram. — Defendant  (appellant)  directed 

plaintiff's  buyer  and  agent  to  offer  plaintiff  a  certain  amount 
of  cotton  at  a  certain  price,  which  was  done,  and  plaintiff 
(appellee)  filed  with  the  telegraph  company  an  acceptance  im- 
mediately and  before  being  notified  of  a  withdrawal  of  the 
offer;  Held,  to  constitute  a  sufficient  acceptance  to  form  a 
contract  of  sale. 

4.  Principal  and  Agent;  Offer  and  Acceptance. — Ai)pellants  reguest- 

ed  appellee's  agent  and  buyer  to  communicate  to   appellees 
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an  offer  of  certain  cotton  at  a  specified  price;  Held,  this  con- 
stituted appcllee*s  buyer  appellant's  agent  to  make  the  of- 
fer and  receive  acceptance,  so  that  an  acceptance  of  the  offer 
made  known  to  the  agent  was  binding  on  the  appellants  with- 
out their  having  actual  notice  thereof. 

5.  Pleading;  Demurrer  to  Complaint. — It  is  proper  to  overrule  a  de- 

murrer addressed  to  a  part  of  a  count;  a  demurrer  must  go 
to  the  whole  count  to  be  available. 

6.  Appeal;  Record;  Exceptions;  Review. — Motion  to  strike  and  the 

court's  action  thereon  must  be  shown  by  the  bill  of  exceptions, 
as  must  the  exception  thereto,  and  not  on  the  record  proper, 
before  this  court  will  review  such  action  of  the  trial  court. 

7.  Trial;  Ohjection  to  Evidence;  Sufficiency. — Where  the  interroga- 

tories are  not  numbered  in  the  record,  and  objection  is  made 
the  answer  of  a  witness  "to  the  9th  and  10th  district  interroga- 
tory, to  each  separately  and  to  each  separate  statement  con- 
tained in  the  answers,*'  because  the  same  are  illegal,  Irrelev- 
ant and  immaterial,  this  court  cannot  know  to  what  the  excep- 
tion goes,  and  moreover  the  objectionable  answers,  or  parts 
thereof,  should  have  been  specifically  pointed  out  by  the  ob- 
jection. 

8.  EiHdence;  Best  Evidence. — It  is  permissible  to  permit  a  witness 

to  state  the  meaning  of  the  cypher  words  used  in  the  tele- 
gram, if  he  knew  them,  without  producing  the  cypher  code 
or  key. 

9.  Sales;  Breach  of  Contract;  Damaycs. — If  there  was  no  cotton 

market  for  the  purchase  of  cotton  similar  to  that  offered  and 
accepted,  at  the  place  of  the  offer  and  acceptance,  the  dam- 
ages for  the  breach  of  the  contract  of  sale  was  the  dif- 
ference in  the  price  at  which  the  cotton  was  offered  and  ac- 
cepted and  the  price  plaintiffs  (api)ellees)  would  have  to  pay 
for  the  same  quality  and  quantity  of  cotton  at  the  nearest 
available  market  where  it  could  be  obtained. 

10.  Same;   Offer   and  Acceptance;    'New   Terms. — The   use   of   the 

words,  "ship  promptly"  in  the  telegram  of  acceptance,  mean- 
ing within  a  reasonable  time,  camiot  be  construed  as  adding 
any  new  or  additional  terms  to  the  contract,  but  are  mere  ship- 
ping directions. 

11.  Trial;  Affirmative  Charge. — The  making  and  breach  of  the  con- 

tract being  indisputably  established  by  evidence  without  ad- 
verse inference,  the  plaintiff  was  entitled  to  nominal  damages 
and  to  the  affirmative  charge,  and  it  was  harmless  error  to 
refuse  defendants  requested  instructions. 

12.  Same;  Instructions. — A  charge  that  if  the  jury  did  not  believe 

the  evidence  they  must  find  for  the  defendant  was  bad  and 
properly  refused. 
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Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Action  by  the  Howell  Cotton  Company  against  Mc- 
Cleskey &  Whitman.  From  a  judgment  for  plaintifif,  de- 
fendant appeals. 

This  is  an  action  to  recover  damages  for  the  breach  of 
an  executory  contract.  The  complaint  is  in  the  follow- 
ing language:  "Count  1.  The  plaintiff  claims  of  the 
defendants  $250  as  damages  for  the  breach  of  a  contract 
for  the  sale  of  200  bales  of  cotton  by  defendants  to  plain- 
tiff on  the day  of  January,  1904,  by  which  defend- 
ants offered  to  sell  to  plaintiff  200  bales  of  cotton  at 
13  1-4  cents  per  pound,  which  offer  was  duly  accepted 
by  plaintiff  on  the  day  it  was  made,  and  after  its  accept- 
ance the  defendants  refused  to  deliver  said  cotton  to 
plaintiff  and  plaintiff  was  ready  and  willing  to  pay  for 
said  cotton  on  delivery.  Count  2.  Plaintiff  claims  of 
the  defendant  the  further  sum  of  $250  as  damages  for 
the  failure  by  defendants  to  deliver  to  plaintiff  200  bales 
of  cotton,  which  cotton  defendants  offered  to  sell  plain- 
tiff on  the day  of  January,  1904,  and  plaintiff 

accepted  said  offer  on  said  bales  and  so  notified  defend- 
ants, and  were  ready  to  pay  for  said  cotton  on  delivery 
to  them,  but  the  defendants  refused  to  deliver  said  cot- 
ton to  plaintiff  to  its  damage  as  above  set  out.  Count 
3.  Plaintiff  claims  of  the  defendants  the  further  sum 
of  |250  as  damages  for  the  failure  and  refusal  of  defend- 
ants to  deliver  to  plaintiff  200  bales  of  cotton,  which  de- 
fendant on  the day  of  January,  1904,  offered  for 

sale  to  plaintiff,  through  one  J.  B.  Marsh,  plaintiff's 
agent,  at  13  1-4  cents  per  pound,  who  telegraphed  said 
offer  at  defendants'  instance  to  plaintiff,  at  Kome,  Ga., 
who  thereupon  and  on  said  day,  telegraphed  said  J.  B. 
Marsh  accepting  defendants'  offer  of  said  cotton,  which 
was  duly  communicated  to  defendants,  who  thereupon 
failed  and  refused  to  deliver  said  200  bales  of  cotton  to 
plaintiff  who  was  ready  and  willing  to  pay  the  purchase 
price  agreed  upon.  Count  4.  Plaintiff  claims  of  the 
defendants  the  further  sum  of  $250  as  damages  for  that 

heretofore,  to- wit,  on  the day  of  January,  1904, 

the  defendants,  who  were  merchants  doing  business  in 
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Boaz^  Ala.^  authorized  one  J.  B.  Marsh,  who  was  plain- 
tiff^s  agent,  to  telegraph  plaintiff  who  was  doing  busi- 
ness in  Rome,  Ga.,  offering  them  200  bales  of  cotton  at 
13  1-4  cents  per  pound,  which  the  said  Marsh  did.  Af- 
ter said  offer  had  been  made  by  telegraph,  but  before 
said  Marsh  or  defendants  had  been  notified  of  its  ac- 
ceptance, the  defendants  notified  said  Marsh  to  tele- 
graph plaintiff  withdrawing  their  offer  to  plaintiff, 
which  he  immediately  did;  but  before  said  telegram 
reached  plaintiff  in  the  usual  course  of  business,  they 
had  telegraphed  to  said  Marsh  accepting  defendants' 
offer  on  said  200  bales  of  cotton,  and  said  Mari^h  imme- 
diately notified  defendants  of  said  telegram  of  accept- 
ance, and  thereupon  they  refused  to  deliver  said  cotton 
which  plaintiff  was  ready  and  willing  to  pay  for  at  the 
agreed  price.  Plaintiff  on  said  day  sold  said  cotton,  and 
when  notified  that  defendants  refused  to  deliver  the 
same,  they  went  into  the  market  and  purchased  200 
bales  of  cotton  to  fill  their  said  contract  at  the  market 
value  which  was  1-4  of  a  cent  per  pound  more  than  they 
agreed  to  pay  defendant  for  said  cotton,  amounting  to 
|250,  which  amount  plaintiff  was  damaged,  and  hence 
sues  to  recover."  Defendant  interposed  the  following 
demurrers  to  count  1:  "(1)  Because  it  is  not  averred 
that  said  offer  to  sell  was  accepted  while  said  offer  was 
pending.  (2)  Because  it  is  not  averred  that  the  defend- 
ant agreed  to  sell  and  plaintiffs  to  buy  said  cotton  at 
the  same  m6ment.  (3)  Because  the  time  of  delivery  is 
not  averred.  (4)  Because  the  place  of  delivery  is  not 
averred.  (5)  Because  the  time  and  place  of  demand 
for  delivery  is  not  averred.  (6)  Because  the  weight  of 
the  bales  of  cotton  offered  is  not  averred.  (7)  Because 
it  is  not  averred  that  the  plaintiff  demanded  the  deliv- 
ery of  said  cotton.  (8)  Because  the  date  of  said  alleged 
transaction  is  not  averred."  The  grounds  of  demurrer 
assigned  to  count  1  were  separately  assigned  to  count 
2.  The  grounds  of  demurrer  assigned  to  counts  1  and  2 
were  separately  assigned  to  count  3,  with  the  following 
additional  grounds:  "(9)  Because  the  averment  that 
plaintiff's  telegram  to  Marsh  was  duly  communicated 
to  defendants  is  the  averment  of  a  conclusion.    (10)  Be- 
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cause  it  is  not  averred  when  plaintiff's  telegram  to 
Marsh  was  communicated  to  defendants.  (11)  Because 
it  is  not  averred  that  defendants'  offer  was  still  open 
when  iplaintiflf's  aceptance  was  communicated  to  defend- 
ants. (12)  Because  the  c6unt  fails  to  show  that  there 
was  a  meeting  of  the  minds  of  the  parties  upon  a  con- 
tract to  sell  the  cotton."  The  grounds  of  demurrer  sep- 
arately assigned  to  counts  1,  2,  and  3  were  assigned  to 
count  4  with  the  following  additional  grounds:  "(13) 
Because  said  count  shows  that  the  offer  to  sell  was  with- 
drawn by  defendants  before  acceptance  by  plaintiff. 
(14  Because  the  offer  to  sell  was  withdrawn  by  defen- 
deints  before  plaintiff  notified  defendants  of  their  accep- 
tance thereof.  (15)  Because  the  option  was  revocable 
by  defendants  at  pleasure,  and  was  revoked  before  ac- 
ceptance. (16)  Because  it  is  shown  that  Marsh,  plain- 
tiff's agent,  was  notified  of  the  withdrawal  of  the  offer 
to  sell  before  acceptance  thereof  by  plaintiff.  (17)  Be- 
cause it  is  shown  that  there  was  in  fact  no  contract  for 
the  sale  of  said  cotton.  (18)  Because  it  is  shown  that 
there  was  no  meeting  of  the  minds  of  the  parties  upon 
the  offef  to  sell  at  the  same  moment  of  time.  (19  Be- 
cause the  measure  of  damages  claimed  is  not  a  proper 
measure.  (20)  Because  it  is  not  averred  into  what 
market  plaintiff  went  and  purchased  said  cotton.  (21) 
Because  the  proper  measure  of  damages  is  in  the  agreed 
price  and  the  market  price  at  the  agreed  time  and  place 
of  delivery." 

These  demurrers  were  overruled.  The  judgment  en- 
try shows  after  the  overruling  of  the  demurrers  "there- 
upon the  defendants  moved  the  court  to  strike  from  the 
fourth  count  of  the  complaint  the  statement  of  plain- 
tiff's damages,  the  same  being  submitted  to  the  court  for 
consideration,  and  after  due  consideration  thereof  it  is 
considered  by  the  court  that  the  same  be,  and  is  hereby, 
overruled."  The  motion  is  not  shown  in  the  record  or 
in  the  bill  of  exceptions.  The  other  facts  sufficiently 
appear  in  the  opinion.  The  court  gave  the  general  af- 
firmative charge  to  the  plaintiff,  and  refused  a  like 
charge  to  the  defendants.    The  defendants  requested  the 
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following  written  charge  which  was  refused.  "(2)  If  the 
jury  do  not  believe  the  evidence,  they  will  find  for  the 
defendant." 

Street  &  Isbel^  for  appellant.  No  brief  came  to  the 
Reporter. 

Howard  &  Hunt^  for  appellee.  No  brief  came  to  the 
Reporter. 

TYSON,  J. — This  action  is  for  the  recovery  of  dam- 
ages for  breach  of  an  executory  contract  entered  into  by 
and  between  plaintiff  and  defendants  whereby  the  latter 
agreed  to  sell  and  deliver  to  the  former  200  bales  of  cot- 
ton at  an  agreed  price  per  pound.  The  complaint  con- 
tains 4  counts. 

A  number  of  grounds  of  demurrer  were  interposed  to 
each  of  them.  The  first  of  these  insisted  on  is,  that  there 
is  no  averment  of  demand  by  plaintiff  upon  defendants 
to  deliver  the  cotton.  Each  of  the  counts  contain  an 
averment  of  the  refusal  of  the  defendants  to  deliver  the 
cotton  and  a  readiness  and  willingness  on  the  part  of  the 
plaintiff  to  pay  for  it  on  delivery.  If  it  be  conceded 
that  an  averment  of  a  demand  is  necessary,  a  refusal,  ex 
vi  termini,  imports  that  a  demand  was  made.  The  insis- 
tence is  without  merit. — Ferguson  v.  Hull,  136  Ind.  339, 
36  N.  E.  254;  Peoples  B.  L.  &  S.  Association  v.  Reynolds^ 
17  Ind.  App.  453,  46  N.  E.  1008;  Fletcher  v.  Gummings. 
33  Neb.  793,  51  N.  W.  144 ;  M^oi^th  v,  Stewart,  122  N.  C. 
258,  29  S.  E.  579;  Berney  v.  Drexel  33  Hun  (N.  Y.)  34; 
Ind,  Mfg,  Co.  i\  Porter,  75  Ind.  428. 

It  is  next  insisted  that  the  complaint  should  show  that 
the  offer  was  pending  at  the  time  of  its  acceptance  by 
plaintiff.  An  offer  is  "deemed  to  continue  in  force  un- 
til it  has  been  answered,  although  it  may  be  withdrawn 
at  any  time  before  it  has  been  accepted  unconditionally, 
but  not  afterwards." — 7  Am.  &  Eng.  Ency.  T^w  (2d 
Ed.)  128  and  cases  cited  in  notes.  See  also,  3/a eft er^« 
Adm'rs  r.  Erith,  6  Wend.  (N.  Y.)  103,  21  Am.  Dec.  262. 
If  defendants  relied  upon  a  withdrawal  of  their  offer  be- 
fore acceptance  by  plaintiff,  this  is  a  matter  of  defense. 
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On  the  averments  of  counts  3  and  4  Marsh  was  defen- 
dants' agent  to  communicate  their  offer  and  to  receive 
plaintiff's  accteptance  of  it,  without  defendants  actually 
receiving  notice  of  it. — 9  Cyc.  p.  273.  It  is  true,  defen- 
dants could  have  withdrawn  their  offer  at  any  time  be- 
fore acceptance  was  communicated  to  their  agent  Marsh, 
but  the  telegram  of  plaintiff's  to  Marsh  when  delivered 
to  the  telegraph  company  was  a  sufficient  manifestation 
of  acceptance,  which  was  done  before  plaintiff  was  no- 
tified of  the  withdrawal  of  defendants'  offer. — 9  Cyc.pp. 
293,  294,  295,  296;  Trevor  v.  Wood,  36  N.  Y.  307,  93  Am. 
Dec.  511,  and  cases  there  cited. 

The  application  of  these  principles  to  the  averments 
of  these  coutns  will  suffice  to  show  their  sufficiency  as 
against  the  contention  that  no  binding  acceptance  by 
plaintiff  of  defendants'  offer  is  shown. 

A  demurrer  should  be  addressed  to  the  whole  of  the 
count,  and  not  to  a  portion  of  it.  That  ground  of  de- 
murrer attacking  that  part  of  count  four  (4)  which  re- 
lates to  the  damages  claimed  for  a  breach  of  the  con- 
tract, alleged,  upon  the  ground  that  damages  claimed 
are  not  such  as  the  law  permits  a  recovery 
for,  consequent  upon  a  breach  of  contract  was, 
therefore,  properly  overruled.  If  a  motion  was 
made  to  strike  this  part  of  the  count,  it  does  not  ap- 
pear in  the  bill  of  exceptions,  nor  was  an  exception  to 
the  ruling  of  the  court  in  denying  the  motion,  which  is 
shown  only  by  the  minute  entry,  shown  to  have  been  re- 
served by  the  bill  of  exceptions.  This  ruling,  therefore, 
is  not  revisable. 

The  only  possible  objection  that  can  be  urged  against 
the  sufficiency  of  the  statement  of  the  damages  sought  to 
be  recovered  is  its  failure  to  show  in  what  market  plain- 
tiff purchased  the  cotton  to  take  the  place  of  the  cotton 
that  defendants  agreed  to  sell  it.  The  rule  seems  to  be 
that  the  measure  of  such  damages,  if  there  was  no  mar- 
ket for  the  purchase  of  the  cotton  at  the  place  where  de- 
fendants were  to  deliver  the  cotton  they  agreed  to  sell,  is 
the  difference  in  the  price  plaintiff  would  have  to  pay 
for  the  same  quantity  and  quality  of  cotton  at  the  near- 
est available  market  where  it  could   be  obtained. — Mc- 
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Fadden  v.  Henderson,  128  Ala.  221,  29  South.  640.  From 
the  language  employed  in  the  count  an  inference  is 
afforded  that  plaintiff  did  purchase  the  cotton  in  the 
market  of  Boaz,  the  place  where  defendants  were  to  de- 
liver what  they  agreed  to  sell.  We  do  not,  however, 
mean  to  be  understood  as  holding  that  mere  inferences 
in  pleading  are  sufficient  as  against  an  attack  by  demur- 
rer in  a  case  where  a  demurrer  can  be  availably  inter- 
posed. 

The  interrogatories  propounded  to  witness  King  are 
not  numbered  in  the  record.  The  objection  interposed 
was  to  "his  answers  to  the  ninth  and  tenth  direct  intre- 
rogatories,  to  each  separately,  and  to  each  separate 
statement  contained  in  said  answers,  on  the  ground  that 
the  same  were  illegal,  irrelevant  and  immaterial."  On 
this  state  of  the  record  it  would,  to  some  extent,  be  guess- 
work on  our  part  to  undertake  to  review  the  ruling  of 
the  court  in  overruling  them.  But  be  this  as  it  may,  if 
the  object  i^ought  to  be  accomplished  by  the  objection  as 
shown  by  brief  of  appellant's  counsel  was  to  exclude 
King's  testimony,  some  of  which  tended  to  establish  the 
damages  suffered  by  plaintiff  as  claimed  in  the  fourth 
count  of  the  complaint,  the  objection  was  properly  over- 
ruled. Moreover,  the  objectionable  answers,  if  any  there 
were,  should  have  been  specifically  pointed  out  in  the 
objection.  There  was  clearly  no  error  in  permitting  \^it- 
ness  Marsh  to  testify  to  the  meaning  of  the  "cypher 
words"  used  in  the  several  telegrams.  If  he  knew  their 
meaning  it  was  not  necessary  to  produce  the  key.  The 
words  "ship  promptly"  contained  in  the  telegram  of  ac- 
ceptance sent  by  plaintiff  to  Marsh  was  clearly  a  mere 
direction  to  him  as  their  agent,  and  cannot  be  construed 
as  adding  a  new  term  to  defendants'  offer.  This,  it  seems 
to  us,  is  apparent  when  we  bear  in  mind  that  reference 
is  also  made  in  the  telegram  to  75  bales  of  cotton  located 
at  another  point.  Besides,  the  word  "promptly"  as  here 
used,  means  nothing  more  nor  less  than  reasonable  time 
— the  latter  term  being  a  relative  one,  and  its  meaning 
dependent  upon  the.  circumstances. — 23  Am.  &  Eng 
Ency.  Law  (2d  Ed.)  p.  971. 

It  is  entirely  clear  that  the  telegram  replying  to  de- 
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fendants'  offer,  made  through  Marsh,  was  an  acceptance 
and  not  a  mere  althorization  to  Marsh  to  accept.  It  was 
a  positive  order  to  him  to  take  defendants'  cotton  at  the 
price  named  in  their  offer  of  sale. 

The  allegations  of  the  fourth  count  as  to  a  breach  of 
the  contract  having  been  undiaputedly,  and  without  ad- 
verse inference,  established  by  the  testimony,  the  affirm- 
ative charge  requested  by  plaintiff  was  corr^tly  given. 
This  being  true,  the  plaintiff  was  certainly  entitled  to  re- 
cover at  least  nominal  damages.  What  we  have  said  also 
disposes  of  the  assignments  of  error  predicated  upon  the 
refusal  by  the  court  of  all  the  charges  requested  by  de- 
fendants adversely  to  them,  except  the  one  numbered  2. 
That  charge  was  properly  refused  on  what  was  said  of 
a  similar  one  in  Koch  v.  State^  115  Ala.  99, 105,  22  South 
471.  The  reason  assigned  for  the  refusal  of  this  class  of 
charges  is  so  obviously  applicable  to  this  case  that  we 
need  not  pointedly  apply  it. 

We  have  considered  every  insistence  laid  in  brief  of 
appellant's  counsel,  and  find  no  error  in  the  record. 

Affirmed. 

Weakley^  C.  J.,  and  Simpson  and  Anderson^  JJ.,  con- 
cur. 


Rock  Island  Sash  &  Door  Works  v, 
Moore,  Handley  Hdw.  Co. 

Action  On  Common  Counts, 
(Decided  May  29,  1906.    41  So.  Rep.  806.) 

1.  Appeal;  Review;  Harmless  Eerror;  Ruling  on  Demurrer, — Where 

demurrers  to  certain  pleas  were  overruled,  and  these  pleas 
were  afterwards  withdrawn,  the  court's  action  on  the  demur- 
rers will  not  be  reviewed  on  appeal. 

2.  Evidence;  Written  Contracts;  Variance  "by  Parol. — It  is  not  of- 

fending the  rule  against  varying  written  contracts  by  parol  to 
permit  evidence  to  be  Introduced  to  show  that  two  written 
contracts  in  evidence  related  to  one  and  the  same  transaction 
and  were,  in  ^ect,  but  one  contract 
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3.  Sales;   Sei-verahility   of   Contract. — ^The  defendant   ordered   one 

car  of  sasb,  with  the  privilege  of  three  cars  at  certain  per 
cent  off  list  price,  specifications  for  the  first  car  to  be  furn- 
ished within  twenty  days,  and  if  others  are  taken,  all  to  be 
furnished  by  April  1st  after  date  of  order;  Held,  such  con- 
tract was  severable,  and  that  plaintiff  was  liable  for  failure 
to  furnish  other  cars,  although  defendant  did  not  furnish 
specifications  for  first  car  in  time  limit,  for  which  defendant 
was  liable. 

4.  Sarfie, — Where  the  buyer  was  to  pay  for  goods  in  installments, 

and  the  goods  were  to  be  delivered  in  installments,  sucu  con- 
tract is  severable,  and  in  default  of  either  party  in  one  of  the 
installments  will  not  ordinarily  entitle  the  other  to  abrogate 
the  contract  entirely. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

This  was  an  action  on  the  common  counts.  The  de- 
fendant filed  the  general  issue  and  pleas  3,  4,  and  5. 
Pleas  2,  6,  7,  and  8  were  withdrawn.  Plea  3 :  "And  for 
further  plea  in  this  behalf,  and  by  way  of  setoff,  the  de- 
fendant says  that  the  plaintiff  is  indebted  to  the  defen- 
dant in  a  large  sum,  to-wit,  |300,  which  sum  defendant 
claims  of  the  plaintiff  as  damages  for  the  breach  of  a 
certain  contract  made  between  plaintiff  and  defendant 
on  the  29th  day  of  November,  1900,  whereby  the  plain- 
tiff undertook  and  agreed  to  sell  and  deliver  to  defen- 
dant for  an  agreed  price  one  car  of  sash,  with  privilege 
to  defendant  to  take  three  cars  of  sash  at  the  same  price 
per  car.  And  defendant  says  that  plaintiff  broke  its  said 
contract  and  failed  and  refused,  without  just  cause  or 
legal  excuse,  to  furnish  and  deliver  said  one  car  of  sash, 
and  that  by  the  plaintiff's  said  breach  of  said  contract 
the  defendant  was  greatly  damaged,  and  lost  the  profits 
it  could  and  would  have  made  upon  said  car  of  sash,  and 
defendant  was  compelled  to  buy  other  sash  at  a  greater 
price  than  plaintiff  had  bound  itself  by  said  contract  to 
deliver  said  cars  of  sash  for,  and  all  to  the  damage  of 
defandant  in  the  sum  of  $300;  and  defendant  offers  to 
set  off  its  said  demand  and  claim  against  that  of  the 
plaintiff  mentioned  in  the  complaint  and  the  several 
counts  thereof."  This  plea  was  amended  by  striking 
therefrom  the  words,  "and  lost  the  profits  it  could  and 
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would  haye  made  upon  said  car  of  sash,"  where  they  ap- 
pear in  said  plea,  and  by  adding  next  after  the  words  "a 
greater  price"  the  words  "to  wit,  $300."  Plea  4 :  "And 
for  further  plea  in  said  behalf,  and  by  way  of  set-off 
against  plaintiff's  demand,  the  defendant  says  that  the 
plaintiff  is  indebted  to  the  defendant  in  a  large  sum,  to- 
wit,  |700,  which  sum  defendant  claims  of  the  plaintiff 
as  damages  for  the  breach  of  a  contract  made  on  No- 
vember 29, 1900,  between  plaintiff  and  defendant,  where- 
by the  plaintiff  agreed  for  a  valuable  consideration  to 
sell  and  deliver  to  defendant,  free  on  board  cars  at  Rock 
Island,  111.,  and  less  freight  to  Birmingham,  one  car  of 
knock-down  sash,  with  the  privilege  of  three  cars  of  sash, 
and,  if  defendant  should  elect  to  take  the  two  last-named 
cars  of  sash,  they  were  to  be  furnished  by  April  1, 1901, 
by  plaintiff  at  the  same  price  per  car  which  was  agreed 
on  for  the  said  first  car;  and  the  defendant  says  that 
the  plaintiff  broke  its  sad  contract  in  this :  That,  al- 
though defendant  furnished  the  plaintiff  specifications 
for  said  two  cars  of  sash  prior  to  April  1, 1901,  the  plain- 
tiff failed  and  refused  on  demand  to  furnish  and  deliver 
to  defendant  two  cars  of  sash  on  or  prior  to  April  1, 1901, 
as  plaintiff  had  agreed  to  do;  and  defendant  says  that 
it  has  been  greatly  damaged  by  plaintiff's  said  breach  of 
contract,  and  had  to  purchase  other  sash  at  a  higher 
price,  to  wit,  |700,  than  plaintiff  had  agreed  as  aforesaid 
to  furnish  said  sash  for,  and  otherwise  was  greatly  dam- 
aged by  plaintiffs  said  breach  of  contract,  and  all  to  the 
damage  of  defendant  in  the  sum  of  f 700,  which  defen- 
dant offers  to  set  off  against  plaintiff's  claim  in  said 
cause,  and  defendant  claims  judgment  for  the  excess." 
Piea  5:  "And  for  a  further  plea  in  this  behalf  defen- 
dant says  that  heretofore,  to  wit,  on  the  29th  of  Novem- 
ber, 1900,  the  defendant  purchased  from  the  plaintiff, 
through  its  agent,  certain  doors  and  blinds  and  sash, 
known  as  ^K.  D.,  or  knock-down,  sash';  that  the  doors 
and  blinds  were  entered  upon  one  order,  and  the  K.  D. 
sash  was  entered  upon  another  order,  and  the  two  or- 
ders formed  one  and  the  same  transaction  with  the  said 
agent  of  plaintiff ;  that  in  and  by  the  said  order  for  K. 
D.  sash  the  defendant  gave  an  order  for  one  car  of  K.  D. 
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sash,  with  privilege  of  three,  and  specifications  for  the 
last  two  of  said  cars  of  K.  D.  sash  referred  to  in  said  or- 
der were,  if  taken,  to  be  furnished  by  April  1,  1901,  and 
the  defendant  says  that  the  plaintiff  shipi)ed  to  the  de- 
fendant the  said  cars  of  doors  and  blinds,  but  wrong- 
fully refused  and  failed  to  ship  either  of  the  two  last- 
named  cars  referred  to  in  the  order  as  ^K.  D.  sash' ;  and 
that  by  said  failure  and  refusal  of  the  plaintiff  to  ship 
said  two  cars  of  K.  D.  sash  referred  to  in  said  order  de^ 
fendant  was  greatly  damaged,  and  defendant  lost  the 
difference  in  price  between  what  plaintiff  had  agreed  to 
sell  said  sash  for  and  what  they  were  worth  at  the  time 
and  place  of  delivery,  to-wit,  $1,000,  was  put  to  expense 
in  and  about  purchasing  other  cars  of  K.  D.  sash  from 
other  vendors  thereof,  and  had  to  pay  a  greatly  increas- 
ed price  for  the  cars  of  K.  D.  sash  which  it  bought  to 
take  the  place  of  those  which  it  had  contracted  to  buy 
from  plaintiff  as  aforesaid,  to  wit,  |1,000,  and  was  other- 
wise put  to  great  expense  and  damage  in  and  about  and 
by  reason  of  plaintiff's  said  breach  of  its  said  contract, 
all  to  the  damage  of  defendant  in  the  sum  of  J1,000. 
And  defendant  hereby  offers  to  recoup  its  said  damages 
against  plaintiff's  said  claim  and  claims  judgment  for 
the  excess." 

The  plaintiff  filed  43  grounds  of  demurrer  to  these 
pleas,  but  the  main  questions  raised  by  the  demurrers 
are  as  follows:  (1)  The  pleas  purport  to  declare  on  an  • 
express  executory  contract,  but  do  not  set  out  said  con- 
tract fully  in  words  and  figures.  (2)  While  declaring 
on  an  express  exectuory  contract,  the  pleas  do  not  set 
out  and  aver  the  substance  of  said  contract  with  precis- 
ion and  certainty.  (3)  They  do  not  set  out  all  the  facts, 
terms,  and  conditions  constituting  said  contract.  (4) 
It  does  not  set  out  with  sufficient  certainty  the  consid- 
eration for  the  contract.  (5)  They  do  not  aver  with  suf- 
ficient precision  or  certainty  the  substance  of  the  breach 
of  the  contract  by  plaintiff.  (6)  There  is  not  averred 
with  precision  and  certainty  the  time,  manner,  and  place 
of  payment  of  the  consideration,  to  whom  the  pisiyment 
was  to  be  made,  and  whether  it  was  payable  in  cash  or 
not.    (7)  They  do  not  aver  the  price  per  car  of  the  goods 
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and  chattels  alleged  to  have  been  purchased  under  the 
contract.  (8)  It  fails  to  aver  or  set  out  whether  or  not 
there  was  any  limitation  of  time  upon  the  privilege  of 
the  defendant  to  take  more  than  one  car  of  sash,  and, 
if  there  was  a  limitation,  the  time  of  the  limitation.  (9) 
The  failure  to  aver  all  the  facts  and  circumstances  under 
which  the  contract  was  made.  (10)  The  damages 
claimed  were  speculative,  conjectural,  and  remote.  (11) 
That  the  profits  claimed  as  damages  were  constituent 
elements  of  the  contract,  and  that  the  loss  of  the  same 
was  a  natural  result  of  its  breach.  That  pleas  3  and  4 
were  repugnant  and  incompatible  w4th  the  other  pleas. 
(12)  That  pleas  3  and  4  were  pleas  of  set-oflf,  and  the 
other  pleas  were  pleas  of  recoupment.  (13)  That  they 
do  not  aver  that  at  the  time  the  contract  was  made  the 
defandant  had  an  existing  contract  for  resale  of  the 
knock-down  sash,  and  the  plaintiff  knew  or  was  in- 
formed of 'the  contract  of  resale.  (14)  That  the  pleas 
do  not  confess  and  avoid  the  allegations  of  the  com- 
plaint, nor  traverse  the  same.  (15)  It  does  not  appear 
that  the  contract  for  the  doors  and  blinds  was  a  separate 
and  independent  contract  from  the  written  contract  of 
the  purchaser  of  knock-down  sash;  and  it  further  ap- 
pears that  said  contracts  cannot  be  connected  with  each 
other,  so  as  to  form  one  written  contract,  without  the 
aid  or  assistance  of  the  introduction  of  oral  testimony, 
which  cannot  be  introduced  to  vary  the  terms  of  a  writ- 
ten contract. 

There  were  a  great  many  charges  requested,  some  of 
which  were  given  and  some  refused  to  both  plaintiff  and 
defendant;  but,  as  they  are  not  noticed  in  the  opinion, 
they  will  not  be  set  out. 

Brown  &  Murphy  and  S.  M.  C.  Amason^  for  appel- 
lant.— The  court  erred  in  not  sustaining  demurrers  1  to 
40  filed  to  the  special  pleas  in  this  cause. — Manier  v. 
Appling,  112  Ala.  663;  Forcell  v,  Crawford,  110  Ala. 
294;  Lawton  v.  Rickets,  104  Ala.  430;  O'Brien  v.  Pipe- 
works,  93  Ala.  582;  Brigham  v,  Carlisle,  78  Ala.  243; 
Jeffries  v,  Castleman,  68  Ala.  432.  The  court  erred  in 
not  excluding  the  testimony  as  to  the  conversation  and 
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parol  communications  concerning  the  written  orders 
which  varied  the  terms  of  the  said  written  instrument. 
— Forbes  v,  Taylor,  35  So.  Rep.  855;  Heymour  v.  Farqu- 
ftar,  93  .Ala.  292;  Dexter  v.  Ohlander,  89  Ala.  262. 
Where  the  authority  of  an  agent  is  in  writing  and  his 
contract  is  also  in  writing  a  party  dealing  with  the  agent 
is  charged  with  knowledge  of  the  writing  and  the  princi- 
pal is  not  bound  by  any  act  of  the  agent  in  excess  of  the 
written  authority. — Cummings  v.  Beaumanty  68  Ala. 
204;  Deering  v.  Lightfoot,  16  Ala.  628;  2  .A  &  E.  Ency. 
of  Law,  1001 ;  Kidd  v.  Cromwell,  17  Ala.  648.  The  con- 
tract was  not  severable  but  was  single  and  entire. — 7  A. 
&  E.  Ency.  of  Law,  96;  McFadden  v.  Henderson,  128 
Ala.  221;  Thornton  v.  Railroad,  84  Ala.  109;  Batre  v. 
Simpson,  4  Ala.  305 ;  Johnso^i  v.  Jemsion,  78  Ala.  378 ; 
Nesbit  V,  Drew,  17  Ala.  479 ;  Fullenwidcr  v.  Rowan,  136 
Ala.  287. 

Walker,  Tillman,  Campbell  &  Walker,  for  appellee. 
— The  contract  was  clearly  severable. — Ger-li  r.  Silk 
Mfg,  Co.,  30  L.  R.  A.  ^1\  Johnson  v.  Allen,  78  Ala.  391 ; 
Rugg  V.  Moore,  1  Atl.  Rep.  320;  Osgood  r,  Bauher,  1  L. 
R.  A.  655;  i^emmes  r.  Brewing  Co.,  132  Ala.  311. 

To  the  same  effect  is  Corner  v.  McPhee,  31  Pac.  R. 
119;  Hansen  r.  Consumers  Co.,  73  Iowa,  77;  Meyer  t\ 
Wheeler,  65  Iowa,  390;  Cannmi  Coal  Co.  v.  Taggart,  1 
Col.  Ap.  60;  Tucker  v.  Billing,  5  Pac.  R.  553;  McGrath 
V.  Cannon,  57  N.  W.  150;  Otis  v.  Adams,  56  N.  J.  L.  38; 
Tucesco  Oil  Co.  v.  Brewer,  66  Pa.  351;  Gill  v.  Lumber 
Co.,  25  Atl.  120. 

DOWDELL,  J. — To  the  complaint,  which  was  on  the 
common  counts,  the  defendant  filed  pleas  numbered 
from  1  to  8  inclusive;  the  first  being  the  general  issue 
and  the  rest  special  pleas.  Subsequently  the  third  and 
fourth  were  amended,  and  the  second,  sixth,  seventh, 
and  eighth  were  withdrawn.  By  the  third  and  fourth 
pleas  set-off  was  pleaded  as  a  defense.  By  the  fifth  plea 
recoupment  was  intended  to  be  pleaded,  and,  indeed, 
was  so  treated  by  the  parties ;  but  it  is  not  shown  by  the 
averments  in  the  plea  that  the  damages  sought  to  be  re- 
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couped  arose  out  of  the  transaction  on  which  the  suit 
was  brought  or  the  complaint  was  based.  Demurrers 
were  interposed  to  these  pleas,  but  we  think  they  were 
unobjectionable  on  any  of  the  grounds  assigned.  There 
were  replications,  rejoinders,  and  surrejoinders,  to 
which  demurrers  were  interposed,  and  upon  which  rul- 
ings were  had,  but  which  we  need  not  consider,  since  the 
pleas  that  these  replications,  rejoinders,  and  surrejoind- 
ers relate  to  were  subsequently  withdrawn. 

It  is  stated  by  counsel  on  both  sides  in  their  briefs 
that  the  main  issue  in  the  case  hinges  upon  the  construc- 
tion of  what  is  designated  in  the  record  as  "Order  No. 
8,489,"  which  is  as  follows :  "Birmingham,  Ala.,  Novem- 
ber 29th,  1900.  Order  No.  8,489.  Rock  Island  Sash  & 
Door  Co.,  Rock  Island,  111. — Gentlemen:  Please  enter 
our  order  for  one^car  K.  D.  sash,  with  privilege  of  three, 
at  78  per  cent,  off  the  list,  specifications  first  car  to  be 
furnished  within  twenty  days,  and,  if  others  are  taken, 
both  to  be  furnished  by  April  1st.  Price  f.  o.  b.  Rock  Is- 
land, freight  allowed  to  Birmingham.  Yours  truly, 
Moore  &  Handley  Hardware  Co."  The  contention  of  ap- 
pellee, defendant  in  the  court  below,  was  and  now  is 
that  said  order  formed  part  of  the  contract,  the  founda- 
tion of  the  plain tiflf'S  suit;  the  said  complaint  while  on 
the  common  counts,  being  for  a  balance  due  on  a  con- 
tract of  purchase  by  the  defendants  from  the  plaintiff 
of  a  car  of  doors  and  blinds,  and  which  contract,  while  a 
single  and  entire  transaction,  was  for  the  convenience 
of  the  parties  put  in  the  form  of  two  orders,  numbered, 
respectively,  8,488  and  8,489,  the  first  relating  to  the 
doors  and  blinds,  and  the  latter  to  the  K.  D.  sash.  There 
was  the  further  contention  by  appellee  that  the  part  of 
said  contract  designated  as  "Order  No.  8,489,"  above  set 
out,  was  as  to  the  three  cars  of  K.  D.  sash  severable.  The 
contention  of  the  appellant  was,  and  is  now,  that  order 
No.  8,489  was  a  separate  and  distinct  contract  from  the 
contract  for  the  purchase  of  the  doors  and  blinds,  and, 
furthermore,  was  in  itself  entire  and  inadmissible. 

On  the  trial  the  evidence  on  the  part  of  the  defendant 
tended  to  show  that  there  was  but  one  contract,  and  that 
the  two  orders  constituted  a  single  transaction,  and  were 
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put  in  two  form^  for  convenience  of  the  parties.  The 
evidence  of  the  plaintiflF,  on  the  other  hand,  tended  to 
show  that  the  two  orders  were  wholly  separate  and  dis- 
tinct transactions;  the  one  having  no  connection  with 
or  reference  to  the  other.  The  plaintiff  objected  to  the 
introduction  of  this  evidence,  when  offered  by  the  de- 
fendant, on  the  ground,  that  it  was  an  effort  to  vary  a 
written  contract  by  parol  evidence.  Where  there  are 
two  written  contracts,  it  is  competent  to  show  by  parol 
evidence  that  they  relate  to  one  and  the  same  transac- 
tion and  constitute  one  contract,  without  offending  the 
rule  against  varying  a  written  contract  by  parol  evi- 
dence.—! Greenleaf  on  Ev.  (16th  Ed.)  §  283.  Order 
No.  8,489,  set  out  above,  whether  taken  by  itself  or  in 
connection  with  the  evidence,  we  think,  shows  a  sever- 
able contract.  The  goods  were  to  be  delivered  in  install- 
ments, and  the  price  was  proportioned  to  and  payable 
on  the  several  installments.  The  order  was  for  one  car, 
with  privilege  of  three.  The  option  to  take  belonged  to 
the  purchaser.  The  failure  or  refusal  of  the  purchaser 
to  furnish  the  specifications  on  the  first  car  within  the 
time  limit,  or,  for  that  matter,  the  failure  or  refusal  of 
the  purchaser  to  take  the  first  car,  did  not  furnish  the 
plaintiff  with  the  right  to  abrogate  the  entire  contract 
It  would  have  had  its  remedy  against  the  defendant  for 
damages  for  any  failure  or  refusal  on  the  part  of  the  de- 
fendant to  accept  the  first  car.  In  other  words,  the  de- 
fendant could  not  have  escaped  liability  for  a  breach  of 
the  contract  growing  out  of  a  failure  on  their  part  to 
furnish  specifications  on  the  first  car  within  the  time 
limit. 

The  principle  governing  such  contracts  is  thus  stated 
by  the  New  Jersey  court  in  Gerli  v.  Silk  Mfg.  Co.,  31 
Atl,  401,  30  L.  R.  A.  61,  51  Am.  St.  Rep.  611 :  "When 
the  seller  of  goods  has  agreed  to  deliver  them  in  install- 
ments, and  the  buyer  has  agreed  to  pay  the  price  in  in- 
stallments, which  are  proportioned  and  payable  on  the 
delivery  of  each  installment  of  goods,  default  by  either 
party  with  reference  to  any  one  installment  will  not 
ordinarily  entitle  the  other  party  to  abrogate  the  con- 
tract."   As  said  in  Johnson  v.  Allen,  78  Ala.  391,  56  Am. 
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Rep.  34 :  "Each  delivery  is  considered  in  the  nature  of 
a  separate  and  distinct  contract."  In  Rugg  v.  Moore 
(Pa.)  1  Atl.  320,  it  is  held  that  an  agreement  for  sale 
of  six  loads  of  corn,  delivered  at  diflFerent  times  and  pay- 
able at  a  price  per  bushel  on  delivery,  is  a  severable  con- 
tract. In  Osgood  v.  Bander,  (Iowa)  39  N.  W.  887,  1  L. 
R.  A.  655,  which  seems  to  be  a  case  in  point,  there  was  a 
contract  by  a  traveling  salesman  of  a  coal  company  for 
the  sale  and  delivery  of  150  cars  of  Scranton  coal  at  a 
certain  price,  shipped  as  ordered  during  August  and 
September,  and  with  the  privilege  of  250  cars  more  at 
same  price  and  upon  same  terms.  The  buyer  ordered 
400  car  loads  before  the  end  of  September,  but  the  seller 
failed  to  furnish  290  of  the  cars  ordered.  After  the 
agreement  was  made  the  price  of  coal  advanced,  and, 
when  the  coal  company  sued  the  buyer  for  the  purchase 
price  of  the  coal  actually  delivered,  the  defendant  de- 
manded that  the  damages  sustained  by  reason  of  the  fail- 
ure of  the  coal  company  to  fill  its  orders  be  treated  as  a 
counterclaim  to  any  claim  held  by  the  plaintiff.  The 
court  said:  "But  the  agreement  must  of  necessity  be 
considered  as  several,  for  the  reason  that  it  consisted  of 
two  parts,  one  of  which  was,  in  effect,  a  contract  of  pur- 
chase and  the  other  a  contract  for  the  privilege  of  pur- 
chasing. AVe  shall  therefore  treat  so  much  of  the  con- 
tract as  relates  to  the  250  car  loads  of  coal  as  separate 
and  distinct  from  the  remainder.  *  *  *  A  right  to  rescind 
a  contract  for  a  certain  amount  of  coal  to  be  shipped  in 
quantities  as  ordered,  payment  to  be  made  for  each 
shipment  a  certain  number  of  days  after  shipment  is 
made,  is  not  given  by  a  failure  to  pay  for  certain  ship- 
ments within  the  time  specified,  ^s  such  failure  does  not 
go  to  the  whole  contract."  In  Sims  v.  BreuHng  Co.,  132 
Ala.  311,  31  South.  35,  it  was  held  that  if  a  part  of  a  con- 
tract to  be  performed  by  one  party  consists  of  separate 
items,  and  the  price  to  be  paid  is  apportioned  to  each, 
the  contract  is  severable.  The  following  cases  are  to 
the  same  effect:  Gorner  v.  McPhee,  (Colo.  App.)  31 
Pac.  119;  Hausen  v.  Consumers  Co.,  73  Iowa,  77,  34  N. 
W.  495;  Myer  v.  Wheeler,  65  Iowa,  390,  21  N.  W.  692; 
Cannon  Coal  Co.  v.  Taggart,  1  Colo.  App.  60,  27  Pac. 
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238;  Tucker  v.  Billing,  (Utah)  5  Pac.  554;  McGrath  v. 
Cannon,  (Minn.)  57  N.  W.  150;  Otis  v.  Adams,  56  N.  J. 
Law  38,  27  Atl.  1092;  Lcesco  Oil  Co.  v.  Brewer,  66  Pa. 
351;  am  V.  Lumber  Co.,  (Pa.)  25  Atl.  120. 

Applying  the  foregoing  principles  to  the  undisputed 
facts  in  the  case,  we  fail  to  find  that  any  error  has  been 
committed,  and  the  judgment  appealed  from  will  be  af- 
firmed. 

Affirmed. 

Weakley^  C.  J.,  and  Haralson  and  Simpson,  JJ., 
concur. 


Hendricks  v.  Clemmons. 

Action  on  Common  Counts  for  Services  of  Minor  Son. 
(Decided  May  19,  1906.  41  So.  Rep.  306.) 

1.  Landlord  and  Tenant;  Cropping  Contract;  Tenancy  in  Common. 

— Where  one  party  furnishes  the  land  and  team  with  which 
to  cultivate  it  and  the  other  party  furnishes  the  labor  neces- 
sary to  make  the  crop,  and  each  party  furnishes  an  equal 
amount  or  one  half  the  feritlizers  used  to  make  it,  with  agree- 
ment to  divide  the  crop  equally,  a  tenancy  in  common  in  the 
crop  exists  mider  §  2760,  Code  1806. 

2.  Tenancy  in  Common;  Services  of  Cotenant;  Recovery  for  Ser- 

vices.— Where  a  minor  makes  a  contract  such  as  to  render 
him  a  cotenant  of  the  crop  with  the  land  owner,  neither  he  nor 
his  parents  can  recover  of  the  land  owner  for  sendees  rendered 
by  the  minor  towards  making  the  crop,  the  same  being  ren- 
dered by  such  minor  /or  his  own  benefit. 

Appeal  from  Geneva  County  Court. 

Heard  before  Hon.  P.  N.  Hickman. 

Action  by  Lydia  Clemmons  against  George  H.  Hen- 
dricks. From  a  judgment  for  plaintiff,  defendant  ap- 
peals. 

W.  O.  ;Mulkey,  for  appellant. — Under  the  facts,  in 
this  case  the  mother  acquisced  in  the  contract  made  by 
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the  son  and  cannot  recover. — R.  C.  P.  &  G.  R.  R.  Co.  v. 
Moon,  66  Ark.  413;  Nixon  v.  Speiicer,  16  Iowa,  214; 
Gayle  v,  Farrott,  1  N.  H.  28 ;  Campbell  v.  Campbell,  11 
N.  J.  Eq.  268;  Whiting  v.  Earle,  3  Pick.  201. 

C.  D.  Carmichabl,  for  appellee. — Under  the  facts  tes- 
tified to  by  the  appellant  the  relation  of  hire  existed  be- 
tween him  and  the  minor;  the  mother  was  not  a  party 
to  the  agreement  and  not  bound  by  it.  A  person  hires 
and  pays  a  minor  at  his  peril. — 19  Ala.  604 ;  92  Ala.  78 ; 
17  A.  &  E.  Ency.  of  Law,  (2nd  Ed.)  379. 

DOWDELL,  J. — This  is  a  suit  on  the  common  counts, 
brought  by  the  appellee,  who  was  plaintiff  in  the  court 
below,  to  recover  of  the  defendant  reasonable  value  for 
the  services  of  her  minor  son,  renderd  by  the  latter  to 
the  defendant.  The  evidence  discloses  that  the  plain- 
tiflF'S  son,  who  was  a  minor  about  17  years  of  age,  con- 
tracted with  the  defendant  for  the  rent  of  a  farm  to  be 
Avorked  by  him  on  a  plan  known  and  called  "on  halves"; 
that  is  to  say,  on  a  plan  for  an  equal  division  of  the 
crops  raised  on  the  land.  The  defendant  was  to  furnish 
the  land  and  team  to  cultivate  the  same,  and  plaintiff\s 
son  to  furnish  the  labor.  The  contract  further  provided 
that  each  was  to  furnish  one-half  of  the  fertilizers  to  be 
used  on  the  land  in  the  cultivation  of  the  crops. 

It  is  insistd  by  counsel  for  appellee  that  under  the 
law  (section  2712,  code  of  1896)  this  was  a  contract  of 
hire,  and  that,  the  defendant  having  so  contracted  with 
plaintiff's  minor  son  without  her  consent  or  authority, 
and  having  received  the  benefits  of  his  services,  he  is 
liable  to  her  for  the  value  of  the  same.  The  law  is  well 
settled  that  the  parent  is  entitled  to  the  services  of  his 
minor  child,  and  that  one  who  receives  the  benefit  of 
such  services  is  liable  therefor  to  the  parent.  Such  is 
the  general  rule  of  the  law.  There  must,  however,  exist 
a  contract  of  hire,  express  or  implied,  and  under  which 
service  is  rendered  and  received.  But  for  the  statute  it 
is  clear  that  the  contract  would  not  be  one  of  hire,  and 
it  could  not  be  said  under  such  contract  that  the  defend- 
ant received  the  benefit  of  services  rendered  by  the  other 
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contracting  party,  and  for  which  at  law  he  would  be 
liable.  Does  the  contract  shown  by  the  evidence  in  the 
case  fall  within  the  terms  of  the  statute?  We  think  not. 
The  statute  provides  as  follows :  "When  one  party  fur- 
nishes the  land  and  the  team  to  cultivate  it  and  another 
party  furnishes  the  labor,  with  stipulations  express  or 
implied,  to  divide  the  crop  between  them  in  certain  pro- 
portions, the  contract  of  hire  shall  be  held  to  exist,"  etc. 
So  much  the  contract  in  question  contained.  It,  how- 
ever, did  not  stop  with  this,  but  went  a  step  further  and 
provided  that  each  party  should  furnish  one-half  of  the 
fertilizers  to  be  used  in  making  the  crop.  This  addi- 
tional provision  to  the  contract  took  it  without  the  in- 
fluence of  section  2712,  and,  being  without  the  statute, 
it  cannot  be  said  to  be  a  contract  of  hire.  The  contract 
was  such  a  one  as,  under  section  2760,  created  a  tenancy 
in  common  between  the  defendant  and  the  plaintiff's 
minor  son  of  the  crops  grown. 

The  services  rendered  by  the  minor  son  in  his  preform- 
ance  of  his  part  of  the  contract  were  for  his  own  benefit 
in  raising  the  crops,  in  which  he  was  to  have  an  equal 
share,  and  were  not  services  rendered  as  such  for  the  de- 
fendant, and  for  which  he  could  make  the  defendant 
liable  in  an  action  at  law  for  the  value  of  his  services. 
If  the  minor  son  could  not  by  next  friend  maintain  an 
action  against  the  defendant  for  the  value  of  his  services 
performed  under  the  contract,  we  are  imable  to  see  how 
the  parent  could  maintain  such  an  action.  Under  the 
foregoing  view,  our  opinion  is  that  the  trial  court  erred 
in  the  judgment  rendered.  The  judgment,  therefore, 
will  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Haralson  and  Simpson,  J  J., 
concur.  z 
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Jebeles  &  Colias  Conf.  Co.,  v.  Brown. 

Action  to  Recover  Half  Value  of  Partition  Wall. 

(Decided  June  5,  1906.  41  So.  Rep.  626.) 

1.  Party  Walls;  Construction  of  Contract. — Where  adjoining  owners 

contracted  that  in  consideration  of  the  building  of  a  wall  by 
one  partly  upon  both  lots,  the  other,  when  he  built  upon  his 
lot,  would  pay  to  the  one,  one  half  the  cost  of  the  wall,  such 
other,  when  he  built  upon  his  lot  was  liable  to  the  one  for  half 
the  cost  of  the  wall,  whether  he  joined  to  it  or  not. 

2.  Same;  Covenants  Running  With  the  Land. — Under  a  contract  to 

pay  one  half  the  cost  of  the  wall  to  be  built  by  one  of  adjoining 
lot  owners,  in  which  it  is  expressly  provided  that  the  covenant 
to  make  such  payment  shall  run  with  the  land  find  be  binding 
on  the  present  and  future  owners  of  the  land,  such  covenant 
does  run  with  the  land  and  binds  successive  owners. 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Charles  W.  Ferguson. 

Action  by  the  Jebeles  &  Colias  Confectionery  Com- 
pany against  W.  S.  Brown.  From  a  judgment  for  de- 
fendant, plaintiff  appealw. 

The  appellant  brought  suit  in  the  court  below  to  re- 
cover $1,250,  the  value  of  one-half  of  a  party  brick  wall, 
setting  out  in  full  the  contract  between  defendant  and 
plaintiff's  vendor.  The  terms  of  the  contract  are  suflSc- 
iently  set  out  in  the  opinion  of  the  court.  Demurrers 
were  filed  to  the  complaint  on  a  number  of  grounds, 
but  the  material  ones,  and  the  ones  discussed  in  the 
opinion,  are:  "(1)  There  is  no  averment  to  show  that 
there  was  any  consideration  for  the  alleged  agreement 
on  the  part  of  the  defendant  to  pay  the  plaintiff  $1,250 
for  said  half  of  said  wall.  (2)  There  is  no  averment  to 
show  that  $1,250  is  one-half  of  the  market  value  of  the 
wall  at  the  time  of  the  bringing  of  the  suit,  or  on  the 
12th  day  of  October,  1903.  (3)  There  is  no  averment 
to  show  when  the  defendant  agreed  and  promised  to 
pay  plaintiff  $1,250  for  one-half  of  said  wall.    (4)  There 
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is  no  averment  to  show  that  plaintiff  was  not  at  the 
time  of  the  bringing  of  this  suit  using  and  enjoying  and 
retaining  the  right  to  use,  have,  hold,  and  enjoy  the 
whole  of  said  wall.  (5)  There  is  no  averment  to  show 
that  the  defendant  is  using  or  enjoying  the  use  of  said 
wall."  The  demurrers  were  sustained,  and,  the  plain- 
tiff declining  to  plead  over,  judgment  was  rendered  for 
defendant. 

Powell  &  Blackburn,  for  appellant. — The  strongest 
argument  in  favor  of  the  position  of  the  appellant  is  the 
wording  of  the  agreement  itself. — Shirley  r.  Burns,  22 
Ky.  Law  Rep.  788,  58  S.  W.  691.  The  covenant  provided 
for  in  the  agreement  runs  with  the  land  and  binds  fu- 
ture as  well  as  the  then  owners. — Mott  v.  Oppenheimer, 
17  L.  R.  A.  409. 

E.  J.  Smyeb,  for  appellee. — (Counsel  discusses  the 
points  raised  but  cites  no  authorities.) 

SIMPSON,  J.— This  was  an  action  brought  by  the 
appellant  (plaintiff)  against  the  appellee  (defendant) 
to  recover  one-half  the  value  of  a  partition  wall,  and  is 
based  upon  the  contract  which  is  set  out  in  the  record. 
The  arguments  of  counsel  rest  the  case  entirely  upon  the 
construction  of  this  contract,  while  the  case  wentofif  on 
the  ruling  of  the  court  in  sustaining  a  demurrer  to  the 
complaint  in  which  such  contract  is  set  out.  The  argu- 
ment of  the  appellee  (defendant)  is  that,  although  the 
contract  states  that  ]NIercer  should  pay  for  half  of  the 
partition  wall  when  he  began  "to  build  or  got  ready  to 
build,"  yet  the  evident  meaning  of  the  contract  was  that 
he  was  to  pay  for  it  only  when  he  availed  himself  of  the 
use  of  the  wall  by  joining  to  it  or  building  on  it. 

In  the  interpretation  of  contracts  we  must  take  the 
contract  as  it  is  written  by  the  parties  themselves,  and 
we  cannot  infer  that  they  intended  anything  other  than 
that  which  is  expressed  or  plainly  indicated  by  the  words 
of  the  contract.  In  this  case,  the  contract  starts  out  by 
stating  that  one  party  is  about  to  build  a  wall  and  that 
both  parties  desired  that  the  wall  shall  be  built  so  that 
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one-half  of  it  shall  rest  on  the  lot  of  each  party,  and  that 
it  is  to  the  interest  of  each  of  said  parties  to  so  build. 
This  is  a  plain  statement  to  the  effect  that  each  party 
considered  it  of  some  value  to  him  that  the  wall  should 
be  erected  in  this  way.  The  contract  then  goes  on  to 
state  that,  in  consideration  of  the  premises  and  the  sum 
of  one  dollar,  the  wall  shall  be  so  built,  and  that  Mercer 
(to  whose  rights  and  liabilities  the  appellee  succeeds) 
should  pay  for  half  of  this  wall  whenever  he  built  on  this 
lot  or  got  ready  to  build.  We  cannot  undertake  so  say 
what  value  he  attached  to  the  wall,  nor  why  he  consid- 
ei'ed  it  valuable  to  himself  that  the  wall  should  be  so 
built,  while  we  might  conjecture  that,  even  if  he  did  not 
build  upon  the  wall  or  actually  join  his  wall  to  it,  yet 
he  considered  it  valuable  to  him  to  have  the  wall  there 
for  the  benefit  of  its  lateral  support  to  any  wall  which 
he  might  build,  though  not  actually  joined  to  it.  How- 
ever that  might  be,  he  has  stated  the  fact  that  it  was 
valuable  to  him  and  he  has  agreed  to  pay  for  it  on  that 
contingency,  and  not  on  the  contingency  of  his  joining 
to  it.  It  may  be  further  stated  that,  in  this  case,  the 
complaint  to  which  the  court  sustained  the  demurrer 
does  not  state  in  the  last  count  that  "in  erecting  said 
building  the  defendant  joined  his  building  to  and  used 
said  party  wall."  Without  going  into  the  various  points 
that  have  been  raised,  and  the  divergencies  on  minor 
matters  in  regard  to  covenants  running  with  the  land, 
it  is  sufficient  to  state  that  the  decided  weight  of  author- 
ity, both  in  quantity  and  quality,  sustained  the  proposi- 
tion that  when  a  party  wall  is  built  by  one  of  the  ad- 
joining proprietors,  under  an  agreement  such  as  was 
made  in  this  case,  which  contained  a  distinct  agreement 
that  the  "covenant  shall  run  with  the  land  and  be  bind- 
ing on  the  present  or  future  owners,"  the  covenant  does 
run  with  the  land,  and  is  binding  on  successive  owners, 
of  both  covenantor  and  covenantee. — Mott  et  al.  v.  Op- 
penhebncr  et  al,  135  N.  Y.  312,  319,  31  N.  E.  1097,  17 
I..  R.  A.  409;  Roche  i\  UUman,  104  111.  11,  19. 

In  Illinois,  the  case  of  Roche  v.  Ullman,  104  111.  11, 
was  an  agreement  for  building  a  party  wall  which  was 
to  "run  with  the  land" ;  the  suit  being  by  the  party  who 
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had  built  the  wall  against  a  successor  to  the  other  party 
to  the  covenant,  who  came  into  the  propei*ty  after  several 
successive  conveyances.  The  court  held  that  the  effect 
of  the  agreement  was  to  give  to  each  of  the  parties  an 
easement  on  the  other's  lots  "which  became  appurtenant 
to  their  several  estates,  and  would  pass  to  their  respec- 
tive assignees  by  any  mode  of  conveyance  that  would 
transfer  the  land." — Page  18.  And  in  short  the  court 
determined  that  according  to  the  "decided  weight  of  au- 
thority" the  last  owner  of  the  lo£,  upon  which  the  burden 
of  paying  for  one-half  of  the  wall  rested,  "became  bound 
for  the  performance  of  the  covenant  to  pay  one-half  the 
cost  of  constructing  the  wall." — Page  19.  In  the  case 
of  Gibson  v.  Holden,  115  111.  199,  3  N.  E.  282,  56  Am. 
Rep.  146,  H.  and  A.,  being  adjoining  lot  owners,  made 
the  party  wall  agreement.  6.  became  a  successor  to  H., 
the  party  to  build  the  wall,  and  K.,  successor  to  A.,  the 
party  who  agreed  to  pay.  K.,  desiring  to  build,  filed  a 
bill  stating  that  H.  (the  original  builder)  and  G.  (his 
successor)  each  claimed  the  money,  and  praying  that 
they  be  required  to  interplead.  The  court  held  that, 
while  the  obligation  to  pay  passed  to  the  successive  own- 
ers as  appurtenant  to  the  land,  yet  that  as  to  the  party 
who  originally  built  the  wall  it  became  a  debt  due  him, 
and  did  not  pass,  but  remained  a  debt  due  to  him,  and 
gave  the  singular  reason  that  otherwise  each 
successive  owner  would  be  entitled  to  demand  payment 
for  half  of  the  wall,  although  it  had  been  previously  paid 
to  his  predecessor.— Page  208,  115  111.,  page  285,  3  N.  E. 
(56  Am.  Rep.  146) .  It  is  clear  that  no  such  result  would 
follow.  In  referring  to  the  case  of  Roche  v.  Jjllman,  m- 
pra,  the  court  recognizes  the  correctness  of  that  decision 
to  the  effect  that  the  last  successive  owner  was  liable  to 
pay  for  one-half  of  the  wall  when  the  time  for  payment 
according  to  the  agreement  arrived. — Page  211,  115  111., 
page  287,  3  N.  E.  (56  Am.  Rep.  146) .  In  Massachusetts, 
the  case  of  Joy  v.  Boston  Penny  Savings  Bank,  115 
Mass.  60,  was  one  in  w^hich  the  agreement  in  regard  to 
the  party  wall  merely  authorized  one  lot  owner  to  build 
on  the  line,  and  the  other  party  agreed  that  he,  his  heirs, 
or  assigns  would  pay  for  one-half  the  cost  when  they 
used  it,  and  nothing   was   said   about   the  agreement 
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( which  was  not  under  seal )  running  witlt  the  land.  The 
court  held  the  contract  to  be  a  personal  one ;  the  court 
referring  to  the  fact  that  it  was  nothing  but  "a  simple 
contract,"  and  there  was  nothing  in  the  deed  to  show  an 
intent  that  the  right  to  the  payment  should  pass,  al- 
though it  seems  to  be  admitted  that  the  last  owner  who 
used  the  wall  "might  be  held  chargeable  for  the  cost  of 
the  half  so  used."  In  a  later  case,  the  agreement  did 
not  state  that  the  agreement  (which  was  under  seal) 
should  run  with  the  land,  but  merely  that  "this  agree- 
ment shall  bind  ourselves,  our  heirs,  assigns,  and  rep- 
resentatives, forever."  The  court  held  that  the  agree- 
ment created  mutual  covenants  running  with  each  lot." 
The  court  drew  the  distinction  between  a  merely  per- 
sonal agreement,  and  one  creating  "an  easement  of  use 
and  support  in  favor  of  each  lot  owner,"  and  held  that 
"the  burden  and  benefits  were  inseparably  connected" 
and  that  the  party  could  no  more  avoid  paying  than  he 
could  prevent  the  wall  from  standing. — King  v.  Wright^ 
155  Mass.  444,  29  N.  E.  644.  In  the  later  case  of  Pfeifer 
V.  Matthews,  the  court  recognized  the  same  principle, 
but  held  that  in  that  case  the  same  person  who  owned 
the  adjoining  lot  and  built  to  the  wall  became  indebted 
for  his  half  of  the  wall,  and  that  the  purchaser  at  mort- 
gage sale,  who  came  in  thereafter,  could  not  be  made 
liable.  The  Supreme  Court  of  Indiana  held  that  the 
covenant  to  pay  for  half  of  a  party  wall  ran  with  the 
land,  while  the  question  whether  the  right  to  receive 
payment  also  ran  with  the  land  depended  "upon  the 
contract,"  and,  as  in  that  case  the  original  builder  in 
conveying  his  lot  specially  reserved  the  right  to  recieve 
the  compensation,  it  went  to  him. — Conduitt  v.  Rosft^ 
102  Ind.  166,  26  N.  E.  198.  The  Supreme  Court  of  Mis- 
souri, in  a  case  where  the  adjoining  lot  owners  made  a 
party  wall  agreement,  with  no  mention  of  its  running 
with  the  land,  and  not  even  mentioning  heirs  and  as- 
signs, the  court  held  that  the  agreement  could  be  en- 
forced in  equity  between  subsequent  owners. — Sharp  v. 
Cheatham,  88  Mo.  498,  57  Am.  Rep.  433.  In  a  previous 
case  that  court  had  decided,  in  a  case  where  the  party 
wall  agreement  made  no  mention  of  its  running  with 
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the  land  and  did  not  even  mention  heirs  and  assigns, 
that  the  contract  ran  with  the  land,  so  as  to  make  the 
o^Tier  of  the  adjoining  lot  at  the  time  of  joining  to  the 
wall  liable;  but,  as  the  contract  was  merely  personal, 
the  right  to  receive  payment  did  not  pass  from  the  orig- 
inal contracting  party,  as  there  was  nothing  in  the  con- 
tract to  indicate  that  intention. — Huling  v.  Chester,  19 
Mo.  App.  607.  The  Supreme  Court  of  Minnesota  held 
that  it  was  competent  for  the  parties  to  make  the  con- 
tract a  mere  personal  obligation,  and  in  the  case  be- 
fore that  court  held  that  subsequent  purchasers  of  the 
burden  lot  took  it  with  the  obligation  to  pay  for  half 
of  the  wall  when  the  condition  happened,  and  that  from 
the  language  of  the  contract,  the  court  gathered  that 
the  right  to  receive  the  money  remained  with  the  origi- 
nal builder  of  the  wall. — Pillsbury  v.  Morris,  54  Minn. 
498,  56  N.  W.  170. 

A  careful  writer  in  an  exhaustive  examination  of  this 
matter  states  that  "the  general  interpretation  is  that,  if 
the  builder  sells  his  property  before  the  adjoining  lot 
owner  builds,  he  conveys  his  vendee  title  to  the  whole 
wall  and  the  right  to  collect  cost  of  half  of  the  wall  from 
the  other  when  he  buUds." — Simms  on  Covenants,  p. 
217.  Our  own  court  has  not  passed  upon  the  exact  ques- 
tion of  a  party  wall  agreement,  but  its  deliverances  on 
the  subject  of  covenants  running  with  the  land  indicate 
an  agreement  with  the  principle  before  state. — Robbins 
t\  Webb,  68  Ala.  393;  Gilmer  v.  M.  d  M.  Railway,  79 
Ala.  569,  58  Am.  Rep.  623;  M.  <k  M.  Ry.  v.  Gilmer^,  85 
Ala.  422,  5  South.  138  It  will  be  observed  that,  in  all 
the  agreements  referred  to  in  the  various  cases,  the 
agreements  provided  for  payment  when  the  other  party 
used  the  wall ;  but  in  this  case  that  expression  was  care- 
fully avoided,  and  the  party  was  to  pay  whenever  he  de- 
termined to  build  on  his  lot.  The  demurrer  was  conse- 
quently erroneously  sustained. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Tyson^  Anderson,  and  Denson^  JJ.,  concur. 
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McConiiell  v.  Adair. 

Action  for  Rent  Under  Contract, 
(Decidetl  May  17,  1906.     41  So.  Rep.  419.) 

1.  Trial;   Instructions;   Form   and   Requisites, — Where   there   was 

no  controversy  as  to  the  renting  or  the  amount  to  be  paid 
and  the  only  controversy  was  over  the  defense  set  up  that  de- 
fendant was  entitled  to  compensation  for  the  interruption  of 
his  business  by  tearing  down  and  rebuilding  a  wall,  a  charge 
that  If  the  jury  does  not  believe  the  evidence  they  must  find 
for  the  defendant,  was  confusing  and  misleading,  and  its  giv- 
ing error. 

2.  Landlord   and   Tenant;   Action   for  Rent;  Instructions, — Where 

the  sublessee  set  up  as  a  defense  to  an  action  for  the  rent  that 
he  ought  to  have  compensation  for  the  interruption  of  his  bus- 
iness by  tearing  dov^-n  and  rebuilding  a  wall,  a  charge  assert- 
ing that  if  plaintiff  paid  the  principal  lessee  a  sum  for  the 
privilege  of  remaking  the  wall,  this  was  evidence  of  damage 
to  the  party  In  jwssession,  was  erroneous. 

Appeal  from  Walker  Circuit  Court. 

Heard  before  Hon.  A.  A.  Coleman. 

Action  by  J.  L.  McConnell  against  J.  E.  Adair  for 
rent  growing  out  of  a  contract  of  lease.  The  defense  in- 
terposed was  that  Adair  was  a  sub  lessee  and  was  dam- 
aged in  a  certain  amount  by  the  repair  of  the  wall  made 
by  McConnell  during  the  time  of  the  lease.  There  was 
evidence  tending  to  show  that  the  original  lessee  had, 
l>een  paid  a  sum  certain  for  the  privilege  of  repairing 
the  wall  by  ilcConnell.  The  other  facts,  together  with 
the  charges  refused,  are  sufficiently  shown  in  the  opin- 
ion.   From  a  judgment  for  defendant  plaintiff  appeals. 

James  A.  Mitchell  and  Lacey  and  Lacey,  for  ap- 
pellant.— The  first  charge  requested  by  the  defendant 
and  given  by  the  court  was  error. — ^.4.  G.  S.  R,  R.  Co,  v, 
McAlpin,  80  Ala.  «3;  fikhold  v,  Rogers,  110  Ala.  438. 
The  charge  was  misleading  and  tended  to  impress  the 
jury  that  they  should  find  for  the  defendant  if  they 
disbelieved  any  portion  of  the  evidence. — Vayidiver  v. 
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Waller y  39  So.  Rep.  140.  (The  counsel  discuss  the  other 
charges  given  but  cite  no  authority. )  The  court  should 
have  granted  the  plaintiff  a  new  trial. — Cohb  v.  McdonCy 
92  Ala.  630 ;  Western  Ry.  of  Ala.  v.  Cleyhorn,  39  So.  Rep. 
136. 

Ray,  Leith  &  Shepherd  and  Acuff  &  McCullum, 
for  appellee. — The  complaint  in  this  case  was  based  on 
a  written  contract  which  was  set  out  specifically  and  the 
evidence  showed  that  this  contract  had  been  changed. 
There  was,  therefore,  a  variance. — Griffin  v.  Bass  Foun' 
dry  Co.,  135  Ala.  490;  Griel  i\  Soloman,  82  Ala.  85; 
Moses  V.  Beverly,  137  Ala.  480. 

This  being  a  civil  case  charges  requested  were  prop- 
erly given.— A.  O.  S.  R.  R.  Co.  v.  McAlpin,  80  Ala.  76. 
The  court  properly  refused  to  grant  new  trial. — Cohb 
V.  Malone,  92  Ala.  630;  White  v.  Blair,  95  Ala.  147; 
Jones  V.  Tucker,  132  Ala.  305. 

SIMPSON,  J. — ^This  was  an  action  for  rent  due  un- 
der a  written  contract,  in  which  judgment  was  rendered 
in  favor  of  the  defendant,  and  the  assignments  of  error 
are  to  certain  charges  given  by  the  court  and  to  the  ac- 
tion of  the  court  in  overruling  a  motion  for  a  new  trial. 

The  first  assignment  of  error  is  to  the  giving,  on  re- 
quest of  the  defendant,  of  the  written  charge :  "If  the 
jury  do  not  believe  the  evidence  in  this  case,  they  must 
find  for  the  defendant."  This  is  a  charge  which  has 
been  considered  by  this  court  several  times  in  different 
lights.  In  A.  G.  8.  R.  R.  Co.  v.  Mc Alpine,  80  Ala.  73,  the 
evidence  was  without  conflict  that  the  mare  had  been 
killed  by  the  railroad,  and  the  question  before  the  jury 
was  whether  the  defendant  had  sustained  its  contention 
that  the  killing  was  without  negligence,  in  regard  to 
which  the  burden  was  on  the  defendant.  The  court  had 
given  the  general,  charge  in  favor  of  the  defendant,  and 
this  court  said  that  it  was  proper  for  the  court  to  charge 
the  jury,  on  request  by  plaintiff,  that  if,  "under  the  facts 
and  circumstances  shown  in  evidence,  they  did  not  be- 
lieve the  evidence  offered  by  the  defendant  tending  to 
acquit  itself  of  negligence,  then  a  verdict  may  be  found 
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as  to  the  mare  for  the  plaintiff."  In  the  case  of  Segars 
V,  8tat€y  86  Ala.  59,  5  South.  558,  the  only  witness  on 
the  part  of  the  state  was  impeached  by  contradictory 
statements,  and  this  court  held  that  it  was  proper  to 
give  the  charge  that,  "if  the  jury  have  a  reasonable 
doubt"  of  the  truths  of  the  statements  of  said  witness, 
they  cannot  convict,  because  "the  jury  are  not  author- 
ized to  find  the  defendant  guilty  on  the  evidence  of  a 
single  witness  upon  whose  testimony  the  question  of 
guilt  depends,  if  they  have  a  reasonable  doubt  of  the 
truth  of  his  statements."  In  the  case  of  Seibold  v. 
Rogers,  110  Ala.  438,  18  South.  312,  the  Mc Alpine 
Case  was  followed,  without  argument,  in  an  action  of 
trover,  as  "the  burden  was  on  the  plaintiff  to  make  out 
his  case  by  proof,  and,  if  the  evidence  he  offered  in  that 
behalf  was  not  to  be  believed  by  the  jury,  there  was  a 
failure  of  proof  entitling  the  defendant  to  a  verdict. 
This  last  case  came  up  for  review  and  was  modified  in 
the  case  of  Koch  v.  State,  115  Ala.  99,  22  South.  471 ; 
this  court  holding  that  in  that  case  such  a  charge  was 
properly  refused,  saying:  "The  charge  is  obscure,  its 
meaning  difficult  to  interpret,  and  it  was  calculated  to 
confuse  and  mislead  the  jury," — going  on  to  say  that, 
as  the  evidence  was  in  conflict,  "the  instruction  predi- 
cated the  finding  of  the  defendant  not  guilty,  upon  the 
disbelief  by  the  jury  of  the  defendant's  own  evidence, 
as  well  as  that  offere<l  by  the  state.  Such  a  charge  is 
not  in  keeping  with  the  well-established  procedure  for 
the  proper  determination  of  the  issues  in  a  cause  in 
which  a  party  always  invites  the  jury  to  believe  and 
avouches  the  truth  of  the  evidence  he  introduces.  He 
may  not,  therefore,  in  an  instruction  he  asks,  predicate 
a  verdict  in  his  favor  upon  a  disbelief  by  the  jury  of  his 
own  evidence." — Page  105  of  115  Ala.,  page  473  of  22 
South. 

In  the  case  now  under  consideration,  there  was  no 
controversy  in  regard  to  the  testimony  of  the  plaintiff 
in  regard  to  the  renting  and  the  amount  of  rent  which 
was  agreed  to  be  paid.  The  only  controversy  was  in  re- 
gard to  the  defense  set  up  by  the  defendant,  to-wit, 
that  he  was  entitled  to  compensation  on  account  of  the 
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interruption  of  his  business  by  the  tearing  down  of  the 
wall  and  rebuilding  it.  A  charge  like  this  would  be 
meaningless  in  this  case,  as  it  would  require  the  jury 
to  find  for  the  defendant,  only  in  case  they  disbelieved 
all  the  evidence,  upon  which  both  parties  agreed,  about 
the  renting.  If  it  was  intended  to  be  limited  to  that 
evidence  in  which  there  was  a  conflict,  then  the  entire 
defense  would  be  swept  away,  leaving  the  rent  contract 
alone  and  entitling  the  plaintiff  to  a  verdict.  It  was 
error,  then,  to  give  such  a  charge  in  this  case,  and  there 
are  few  cases  in  which  it  is  proper  at  all. 

The  court  erred  in  giving  the  jury  charge  No.  8 :  *'If 
the  jury  believe  from  the  evidence  in  this  case  that  the 
plaintiff  paid  Griffin  $50  for  the  privilege  of  making 
the  walls,  this  is  evidence  of  damage  to  the  party  in  pos- 
session." This  is  not  a  proper  way  to  prove  damage  to 
the  defendant.  The  court  could  not  say  what  the  rea- 
sons were  which  induced  Griffin  to  receive  or  the  lessor 
to  pay  |50  for  the  permission  to  build  the  wall.  That 
could  not  furnish  any  criterion  as  to  what  damage  was 
done  to  the  defendant,  who  was  in  possession  as  sub- 
lessee under  Griffin. 

It  is  unnecessary  to  pass  on  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  judgment  of  the  circuit  court 
is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Weakley^  C.  J.,  and  Dowdell  and  Andeeson,  JJ., 
concur. 


Shelby  Iron  Co.,  v.  Dupree, 

Breach  of  Contract. 

(Decided  May  17,  1906.  41  So.  Rep.  182.) 

1.     Evidence;  Parol  Evidence  to  Vary  Written  Contract;  Coti tract  of 
Sale, — When  the  contract  requires  that  the  seller  deliver  coal 
by  wagons  to  the  buyer's  furnaces,  and  that  the  buyer  pay  for 
it  a  certain  sum  per  bushel  of  2748  cubic  inches,  to  be  meas- 
ured in  cabs  of  the  buyer  at  its  furnaces,  such  contract  is  corn- 
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plete  and  cannot  be  varied  or  explained  by  proof  of  custom  or 
usage. 
2.  Sales;  Construction;  Quantity;  Ascertainment. — Under  a  contract 
by  which  the  seller  of  coal  agreed  to  deliver  it  by  wagons  to 
the  buyer's  furnaces,  and  the  buyer  agreed  to  pay  a  certain 
sum  per  bushel  of  2748  cubic  inches  to  be  measured  in  the 
cab  at  the  buyer's  furnaces,  and  under  this  contract  the  buyer 
received  the  coal  at  its  shed  75  or  100  yards  from  its  fur- 
naces, measuring  it  and  receipting  for  it  at  such  sheds;  the 
place  of  delivery  or  receipt  was  the  place  of  measurement  to  as- 
certain the  quantity  of  coal,  and  not  the  furnace  to  which  the 
coal  was  transported  by  means  of  the  cabs  into  which  it  was 
loaded  at  the  shed. 

Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  John  Pelham. 

Action  by  B.  W.  Dupree  against  the  Shelby  Iron 
Company  for  charcoal  alleged  to  have  been  delivered 
and  not  paid  for.  The  contract  and  the  facts  on  which 
the  opinion  is  rested  sufficiently  appear  therein.  There 
was  judgment  for  plaintiff  and  defendant  appeals. 

Knox,  Dixon  &  Burr,  for  appellant. — "Where  valid 
usages  prevail  in  respect  to  the  subject-matter  of  a  con- 
tract and  the  parties  to  the  contract  are  chargeable 
with  knowledge  thereof,  such  usages  are  i)resumed  to 
be  tactitly  incorporated  into  the  contract  so  far  as  they 
are  not  expressly  or  impliedly  negatived  by  the  express 
terms;  and  parol  evidence  of  such  usages  is  permissi- 
ble to  interpret  the  contract." — 29th  Am.  &  Eng.  Enc. 
of  Law,  2d  Ed.,  p.  421;  Montgomery  d  Eufaula  Ry.  Co, 
V.  Kolb  d  Ilardaway,  73  Ala.  396 ;  .l/rC/wre  &  Co,  v.  Cox, 
Brninard  d  Co,,  32  Ala.  «17;  Ala,  d  Tenn,  R,  R.  Co.  r, 
Kidd,  29  Ala.  221 ;  Hosta  v.  McCrary,  12  Ala.  349. 

"Evidence  of  usage  on  the  question  as  to  quantity, 
terms  and  price  is  always  admissible.'' — Enc.  of  Law 
&  Procedure,  (12th  Vol.)  p.  1085. 

"Knowledge  of  custom  and  usage  can  always,  even 
in  cases  where  the  usage  is  so  limited  and  local  in  its 
application  that  the  presumptive  evidence  founded  on 
its  generality  will  not  bring  it  to  the  parties'  knowledge, 
be  established  by  direct  evidence  of  the  parties'  actual 
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knowledge,  as  by  notice  or  otherwise." — 29th  Am.  & 
Eng.  Enc.  of  Law,  (2d  Ed.)  p.  393. 

"A  usage,  being  a  fact  to  be  proven  by  the  testimony 
of  the  persons  acquainted  with  such  fact ;  and  the  state- 
ment of  a  witness,  sufficiently  qualified  by  experience, 
as  to  what  a  usage  is,  is  not  an  expression  of  opinion 
but  a  statement  of  fact." — 29th  Am.  &  Eng.  Enc.  of  Law, 
(2d  Ed.)  page  410;  32  Enc.  of  Evidence,  pages  953-954. 

"The  previous  course  of  dealing  between  the  parties 
is  very  material  and  may  often  show  knowledge  of  the 
usage,  ever  in  the  face  of  a  denial  of  such  knowledge  by 
the  party  sought  to  be  charged." — 29th  Am.  &  Eng.  Enc. 
of  Law,  (2d  Ed.)  p.  409. 

"Proof  of  the  generality  of  the  usage  is  only  requisite 
where  no  actual  knowledge  is  brought  home  to  the  party 
against  whom  the  usage  is  asserted.  The  usage  of  a 
single  individual  is  admissible  as  against  one  who  is 
shown  to  have  known  of  it  and  contracted  with  refer- 
ence thereto."— 29th  Am.  &  Eng.  Enc.  of  Law,  (2d  Ed.) 
pp.  392  and  393. 

Samuel  )^'ill  John^  for  appellee. — "It  is  the  prov- 
ince of  the  court,  to  expound  to  the  jury,  all  written  in- 
struments, which  may  be  offered  in  evidence." — Martin 
V,  Chapman,  6  Porter,  344,  351 ;  Kidd  &  Co,  v,  Cromwell, 
Haight  &  Co,^  17  Ala.  652;  Moore  v,  Lesseur,  18  Ala. 
609*;  Long  v.  Rodgers,  19  Ala.  331;  Wyatt  v,  Steele,  26 
Ala.  647;  Shook  v.  Blount,  67  Ala.  303-4. 

Had  the  court  left,  the  construction  of  this  written 
contract  to  the  jury  he  would  have  committed  an  error. 
— Long  i\  Rogers,  17  Ala.  548;  Moore  t\  Lessuer,  18 
Ala.  609;  Shook  v.  Blount,  67  Ala.  303-4. 

SIMPSON,  J. — This  is  an  action  by  appellee  (plain- 
tiff) against  appellant  (defendant)  for  $750,  claimed 
to  be  due  for  charcoal  delivered  under  contract  orig- 
inally made  between  appellant  and  one  Christian, 
whose  interest  in  the  contract  passed  to  the  plaintiff. 
The  contract  is  set  out  in  the  record,  and  the  plaintiff 
claims  that  he  has  delivered  more  coal  than  he  has  re- 
ceived payment  for,  while  the  defendant  contends  that 
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he  has  delivered  only  the  amount  for  which  payment 
has  been  made.  The  controversy  arises  from  the  con- 
tention of  plaintiff,  on  one  side,  that  the  written  con- 
tract is  definite  in  all  of  its  terms  and  is  the  sole  expo- 
sition of  the  agreement  between  the  parties,  and  the 
contention  of  the  defendant,  on  the  other,  that  certain 
questions  should  have  been  permitted  to  be  asked  of  the 
witness  to  prove:  (1)  That  it  has  been  the  established 
and  well-known  custom  of  the  defendant  to  have  the 
cabs  80  filled  (with  the  charcoal)  at  the  wagons  or 
loading  place  that  they  would  be  full  when  they  reached 
the  furnace  or  elevator;  and  (2)  that  such  was  the  well- 
known  custom  and  usage  of  all  well-regulated  furnaces 
in  this  district.  In  other  words,  the  defendant's  con- 
tention is  that,  although  the  cabs  may  have  been  heaped 
up,  above  a  level  measure,  at  the  place  where  the  coal 
was  received,  yet  if,  after  transportation  from  the  place 
of  delivery  to  the  furnace  stack,  the  coal  did  not  rest 
above  the  level  of  the  sides  of  the  cab,  then  the  defend- 
ant M'as  liable  only  for  the  amount  of  coal  which  it  is 
agreed  that  said  cabs  held  by  measurement. 

The  material  parts  of  the  contract  are  that  the  plain- 
tiff "is  to  furnish  and  deliver  the  coal  by  wagons  to 
their  (defendant's)  furnaces  at  Shelby,  Ala.,''  and  that 
the  defendant  "agrees  to  pay  to  said  party  of  the  first 
part,  for  each  bushel  of  2,748  cubic  inches  of  charcoal, 
delivered  under  this  contract,  to  be  measured  in  the 
cabs  of  said  party  of  the  second  part  (defendant)  at 
their  furnaces,  the  sum  of  6  cents,  free,  at  their  fur- 
naces, at  Shelby,  Ala."  The  evidence  is  uncontroverted 
that  said  cabs  were  "60  inches  long,  30  inches  wide,  and 
30  inches  deep,  all  inside  measurement.  So  it  was  a 
matter  of  easy  calculation  as  to  how  many  bushels  of 
the  required  dimensioils  would  be  held  in  the  cabs,  when 
loaded,  so  as  to  be  level  with  the  sides  of  the  cab.  The 
bill  of  exceptions  also  states  that  "the  evidence  showed 
without  conflict"  that  this  "five-peck"  bushel  of  2,748 
cubic  inches  had  been  adopted  in  place  of  the  regular 
bushel  "to  compensate  for  the  space  between  the  pieces 
of  coal  as  loaded  into  cabs."  The  evidence  is  without 
conflict  also,  that  the  coal  which  was  delivered  was 
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hauled  in  wagons  to  a  shed  on  the  furnace  company's 
grounds,  about  75  or  100  feet  from  the  furnace  stack, 
being  the  place  designated  by  said  company;  that  at 
said  place  the  coal  was  emptied  from  the  wagons,  and 
the  company's  employes  filled  the  cabs  by  forking  the 
coal  into  them ;  that  near  by  said  place,  so  as  to  be  con- 
venient thereto,  the  defendant  company  had  put  up  and 
maintained  a  box,  in  which  were  a  number  of  paddles 
or  boards  with  numbers  on  them  to  correspond  to  the 
number  of  the  wagons  delivering  the  coal;  that  when 
the  forkers  (servants  of  defendant)  forked  the  coal 
which  had  been  dumped  from  the  wagon  into  the  cab, 
they  Avould  make  a  score  or  mark  on  the  board  or  pad- 
dle Avhich  had  the  same  number  as  the  wagon  delivering 
the  coal,  and  each  day  the  agent  of  defendant,  whose 
duty  it  was  to  inspec^t  and  receive  the  coal,  would  take 
up  these  boards  or  paddles,  and  from  them  ascertain 
how  many  bushels  had  been  delivered. 

Proof  of  custom  or  usage  is  not  permissible  to  vary 
the  terms  of  a  contract,  but  where  the  language  used  is 
ambiguous,  or  its  meaning  is  uncertain,  usage  is  ad- 
missible to  shoAV  what  is  meant  thereby.  Evidence  is 
admitted  to  annex  incidents  to  a  contract,  where  it  is 
apparent  that  the  parties  have  (miitted  to  state  import- 
ant parts,  but  not  to  add  incidents  inconsistent  with 
the  express  terms  of  the  contract. — 29  Am.  &  Eng.  Enc. 
Law,  427,  436 ;  see,  also,  12  Cyc.  p.  1093,  1095,  1096,  and 
notes.  Where  freight  was  received,  **to  l)e  delivered  to 
a  railroad  agent,  at  a  certain  place,  proof  was 
permitted  of  a  custom  to  deposit  in  a  ware- 
house there,  because  the  agent  did  receive  it, 
and  the  contract  was  silent  as  to  Avhat  he  should  do 
with  it  after  receiving. — Ala,  dc  Tenn,  Hirer  R.  R.  r. 
Ki(h],  29  Ala.  222.  In  the  case  of  Montgomery  &  E.  Ry. 
V,  Kolh,  73  Ala.  39f>,  49  Am.  Kep.  54,  it  was  not  a  ques- 
tion of  contradicting  a  written  contract,  but  the  paper 
that  was  contradicted  by  custom  was  merely  a  circular 
which  the  railroad  had  issued  instructing  its  agents  not 
to  receive  goods,  without  receipting  for  them,  etc.,  and 
the  proof  showed  that  they  had  constantly  disregarded 
those  rules,  and  the  custom  as  to  how  they  did  receive 
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cotton  was  properly  admitted.  In  that  ease  Judge 
Stone  says :  "When  persons  enter  into  express  stipula- 
tions, expressing  the  terms  in  which  they  enter  into  con- 
tracts, it  is  a  reasonable  rule,  subject  to  only  a  few  ex- 
ceptions, that  neither  custom  or  usage  will  be  allowed 
to  dispense  with  such  express  stipulations." — Page  40. 
So,  where  the  contract  was  that  the  hirer  of  a  slave  was 
to  "lose  the  negro's  lost  time,"  it  was  inadmissible  to 
prove  a  custom  that  that  meant  time  lost  by  sickness, 
etc.,  and  not  time  lost  by  death. — Barlow  i\  Lambert, 
28  Ala.  704,  65  Am.  Dec.  374. 

Where  the  parties  differed  as  to  what  the  price  agreed 
on  was,  custom  was  not  admissible  to  show  what  the 
price  was,  the  court  saying:  "Evidence  of  usage  and 
custom  is  not  permitted  to  prevail  over  and  nullify  the 
express  provisions  and  stipulations  of  the*  contract." 
Quoting  also:  "It  may  be  that  the  very  object  of  the 
contract  was  to  avoid  the  effect  of  usage,  and  no  evi- 
dence of  usage  can  be  admitted  to  contradict  the 
(express)  terms  of  the  contract,  or  control  its  legal  in- 
terpretaticm  and  effect." — Willtinson  v.  Williamson, 
76  Ala.  163;  Wilson  v.  .Smith,  111  Ala.  170,  175,  20 
South.  134.  Where  a  tenant  signed  a  written  agree- 
ment to  pay  20  bales  of  cotton  as  rent,  the  landlord  was 
not  allowed  to  show  "that  it  was  a  rule  or  custom  he 
had  made  on  his  plantation  that  he  should  have  all  the 
cotton  seed,  even  though  this  fact  was  known  to  the  de- 
fendant, as  this  was  a  mere  personal  mode  of  dealing, 
(m  the  part  of  the  plaintiff,  *  *  *  and  it  would  seem  to 
contradict  the  express  terms  of  the  rent  note." — Powell 
V.  Thompson,  80  Ala.  51,  55.  The  supreme  court  of  the 
United  States,  speaking  through  Justice  ililler,  has 
said:  "The  tendency  to  establish  local  and  limited 
usages  and  customs  in  the  contracts  of  parties,  who  had 
no  reference  to  them  when  the  transac^tion  took  place, 
had  gone  quite  as  far  as  sound  policy  can  justify.  It 
places  in  the  hands  of  corporations,  such  as  banks,  in- 
surance companies,  and  others,  by  compelling  individ- 
uals to  comply  with  the  rules  established  for  the  inter- 
ests alone  of  the  former,  a  power  of  establishing  those 
rules  as  usage  or  custom  with  the  force  of  law.    When 
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this  is  confined  to  establishing  an  implied  contract,  and 
the  knowledge  of  the  usage  is  brought  home  to  the  other 
party,  the  evil  is  not  so  great.  But  when  it  is  sought  to 
extend  the  doctrine  beyond  this,  and  incorporate  the 
custom  into  an  express  contract  whose  terms  are  re- 
duced to  writing,  and  are  expressed  in  language  neither 
technical  nor  ambiguous,  and  therefore  needing  no  such 
aid  in  its  construction,  it  amounts  to  establishing  the 
principle  that  a  custom  may  add  to  or  vary  or  contradict 
the  well-expressed  intention  of  the  parties  made  in  wait- 
ing. No  such  extension  of  the  doctrine  is  consistent, 
either  with  authority,  or  with  the  principles  which  gov- 
ern the  law  of  contracts." — Partridge  v.  Insurance  Co., 
15  Wall.  (U.  S.)  573,  579,  21  L.  Ed.  229. 

We  hold  that  in  this  case  the  parties  have  expressed 
their  contract  in  writing.  There  is  no  term  omitted,  no 
ambiguous  term,  no  technical  words  needing  explana- 
tion, and  it  is  not  open  to  explanation  or  addition  by 
proof  of  custom.  The  contract  expresses  that  the  de- 
fendant is  to  deliver  the  coal  "by  wagons  to  their  fur- 
naces, and  to  pay  so  much  for  each  2,748  cubic  inches  of 
charcoal  delivered  *  *  *  to  be  measured  in  the  cab  *  ♦  ♦ 
at  their  furnaces."  "At  their  furnaces"  evidently  meant 
on  their  furnace  grounds  at  such  a  place  as  they  may 
designate.  When  they  received  it  in  their  shed,  that  was 
at  their  furnace,  and  certainly  that  was  the  construction 
given  to  it  by  the  parties  themselves,  for  it  was  to  be 
hauled  to  the  place  of  delivery  by  the  wagons.  It  was 
thrown  into  the  cabs  there,  by  their  own  hands,  noted 
on  the  boards,  and  receipts  given,  so  that  the  delivery 
was  complete,  and  that  was  the  place  of  measurement. 
To  hold  otherwise  would  be  to  say  that,  although  the 
contract  says  you  are  to  deliver  2,748  cubic  inches  in 
the  cab,  yet  by  custom  I  have  a  right  to  take  2,748  in- 
ches in  the  cab  and  then  pile  several  bushels  pn  top,  to 
insure  me  against  shrinkage,  notwithstanding  we  have 
already  added  a  peck  to  each  bushel  and  put  it  in  the 
contract  for  that  purpose. 

The  construction  of  the  contract  was  for  the  court, 
and  we  hold  that  the  court  construed  it  correctly.    The 
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evidence  does  not  raise  any  question  as  to  the  quality 
of  the  coal. 

The  judgment  of  the  court  is  affirmed.  . 

Tyson,  Anderson,  and  Denson,  JJ.,  concur. 


Allen  V.  Alston^  as  Ex. 

Assumpsit. 

(Decided  May  9,  1906.     41  So.  Rep.  159.) 

1.  Attorney  and  Client;  Money  Collected;  Action;  Parties  Plaintiff 

Real  Party  in  Interest, — Where  the  facts  stated  in  the  com- 
plaint show  an  implied  contract  to  pay  over  mony  collected  by 
an  attorney  for  a  client,  the  case  is  brought  within  the  in- 
fluence of  J  28,  Code  1896,  and  the  suit  should  have  been 
brouprht  in  the  name  of  the  real  party  in  interest. 

2.  Appeal;  Review;  Questions  for  Review:  Bill  of  Exceptions, — Mo- 

tion to  strike  pleas,  and  parts  thereof,  and  the  court's  action 
thereon,  must  be  shown  by  the  bill  of  exceptions,  else  they 
cannot  be  considered  on  appeal. 

3.  Corporations;   Assignment   of   Claim;   Sufficiency. — In    the    ab- 

sence of  evidence  showing  that  the  vice  president  of  a  corpo- 
ration was  authorized  to  execute  the '  assignment  of  a  claim, 
such  a8.»<ignment  executed  by  the  vice  president,  to  which  the 
con>orate  seal  was  not  attached,  was  inadmissible  in  evidence 
in  an  action  on  the  claim,  especially  where  such  assignment 
recites  that  the  vice  president  was  authorized  to  execute  It  *ln 
the  name  and  under  the  seal." 

Appeal  from  Colbert  Circuit  Court. 

Heard  before  Hon.  D.  W.  Speake. 

Action  by  J.  V.  Allen  against  R.  C.  Alston  as  executor 
of  Thompkins,  deceased,  for  money  alleged  to  have  been 
collected  by  Thompkins  for  the  Scovill-Irwin  Const, 
(^o.  and  assigned  to  Allen.  The  original  complaint  was 
brought  in  the  name  of  the  Scovel-Irwin  Const.  Co.,  for 
the  use  of  J.  V.  Allen  and  counted  on  the  collection 
by  defendant's  testator  of  a  certain  sum  of  money  as  an 
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attorney  for  the  construction  company  and  shows  an 
assignment  of  said  claim  of  the  Scovell-Irwin  Const 
Co.  to  J.  V.  Allen  before  the  bringing  of  this  suit.  It 
is  alleged  that  demand  was  made  on  defendant's  testa- 
tor both  by  the  original  party  and  its  assignee,  said  Al- 
len, for  re-payment  of  the  sum  so  collected. 

Demurrers  were  interposed  to  this  complaint  (1)  be- 
cause it  failed  to  state  a  cause  of  action;  (2)  because 
it  appears  from  the  complaint  that  J.  V.  Allen  is  the 
real  and  beneficial  owner  of  the  subject-matter  of  the 
suit;  (3)  it  apears  from  said  complaint  that  plaintiff 
in  said  cause,  the  Scovel-Irwin  Construction  Company, 
is  not  the  owTier  of  the  subject-matter  of  the  suit;  (4) 
it  appears  from  said  complaint  that  the  suit  is  not  in- 
stituted in  the  name  of  the  party  owning  the  subject- 
matter  of  the  suit.  These  demurrers  were  sustained  by 
the  court,  and  plaintiff  amended  his  complaint  by  mak- 
ing J.  V.  Allen  the  sole  party  plaintiflf. 

The  plaintiflf  oflfered  the  following  as  evidence,  after 
showing  that  H.  S.  Jackson  was  the  vice-president  of 
the  Scovel-Irwin  Construction  Company  on  the  4th  day 
of  February,  1902,  and  that  as  such  vice-president  he 
signed  the  assignment  which  follows:  "For  value  re- 
ceived the  Scovel-Irwin  Construction  Company  hereby 
sells,  transfers,  and  assigns  unto  Joseph  V.  Allen  that 
certain  judgment  rendered  in  favor  of  the  Scovel-Irwin 
Construction  Company  in  the  circuit  court  of  Colbert 
county,  state  of  Alabama,  on  the  7th  day  of  January, 
1897,  against  the  Sheffield  Land  &  Iron  Co.  of  Alabama 
for  the  sum  of  ?1,185,  and  that  said  Scovel-Irwin  Con- 
struction Company  transfers  and  assigns  unto  the  said 
J.  V.  Allen  all  its  rights  and  equities  therein  and  there- 
under, hereby  authorizing  said  Allen  or  his  assigns  to 
bring  any  action  in  its  name,  either  at  law  or  in  equity, 
for  the  collection  of  said  judgment  or  its  proceeds.  In 
testimony  whereof,  the  Scovel-Irwin  Construction  Com- 
pany has  executed  these  presents  by  its  vice-president, 
who  is  duly  authorized  to  execute  the  same  in  the  name 
and  under  the  seal  this  the  4th  day  of  February,  1902. 
(Signed)  Scovel-Irwin  Construction  Co.,  by  H.  S.  Jack- 
son, V.  P.'^    There  is  no  seal  shown.     The  defendants 
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objected  to  the  introduction  of  the  assignment,  because 
it  was  not  under  seal,  and  because  it  was  not  shown  that 
Jackson  was  authorized  by  the  corporation  to  execute 
it  for  and  in  its  name.  The  court  sustained  the  defend- 
ant's objection,  stating  that,  as  the  alleged  transfer  was 
not  under  seal  of  the  corporation,  there  was  no  pre- 
sumption that  Jackson,  although  Vice-president,  was 
authorized  to  execute  the  same  so  as  to  bind  the  corpo- 
ration. 

R.  H.  WiLHOYT,  for  appellant. — The  original  suit  was 
properly  brought  in  the  name  of  the  construction  com- 
pany for  the  use  of  Allen. — §  28,  code  1896.  The  judg- 
ment was  a  contract  within  the  statute. — Smith  v,  Har- 
riman,  33  Ala.  706;  JohnHon  i\  Martin^  54  Ala.  271; 
MiiHterHon  v.  Gibson,  56  Ala.  56;  Wolffe  v,  Eberlin,  74 
Ala.  99.  It  therefore  follows  that  the  demurrers  were 
improperly  sustained.  The  assignment  made  to  Allen 
by  the  construction  company  was  in  proper,  form  and 
should  have  been  admitted.— §  1036,  code  1896 ;  13  Ala. 
234;  Minor,  268;  2nd  Mayfield,  219.  A  seal  to  an  in- 
strument of  this  character  is  not  necessary,  as  corpora- 
tions can  act  without  seal  whenever  natural  persons 
can. — 4  Thomp.  on  Corp.  §  5046.  The  regularity  of 
the  corporate  acts  and  the  authority  of  the  actors  is  pre- 
sumed.—lb.  §  5029. 

Kirk,  Carmichael  &  Rather,  for  appellee. — The 
complaint  showed  a  breach  of  contract  on  the  part  of 
defendant  to  pay  over  money  collected  by  his  testator  as 
an  attorney  and  the  defendant's  liability  is  upon  the 
contract  and  the  suit  must  be  in  the  name  of  the  party 
really  at  interest. — §  28,  code  1896;  Ski  finer  v.  Bedell, 
32  Ala.  44;  Rtjall  r.  Prince,  82  Ala.  264;  Pen.  R.  R.  Co. 
i\  Sehafer,  76  Ala.  233;  Lerystrin  r.  Marks,  56  Ala. 
564.  The  motion  to  strike  the  pleadings  from  the  file 
must  be  shown  by  bill  of  exceptions  to  be  reviewable. — 
Dothan  Guano  Co.  r.  Ward,  132  Ala.  380;  Monton  v.  L. 
&  N.  R.  R.  Co.,  128  Ala.  537.  The  court  properly  ex- 
eluded  the  alleged  assignment  of  the  judgment  by  the 
construction  company  to  Allen  because  it  was  not  shown 
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that  the  vice-president  had  authority  to  make  the  trans- 
fer, it  not  being  under  the  seal  of  the  corporation. — 
Olney  v.  Chadcy,  7  R.  I.  224;  Merchant's  Bank  v.  Raids, 
7  Ga.  191;  American  S.  &  L.  Asso.  x\  Smith,  122  Ala. 
505;  Goodyear  Rubber  Co.  i\  Scott,  96  Ala.  439;  Norton 
V  .Alabama  Natl.  Banky  102  Ala.  420;  Swann  d  Billups 
V.  Miller,  82  Ala.  530;  Wear  v.  Swann  &  Billups,  79  Ala. 
330;  Jinwright  v.  Nelson,  105  Ala.  399;  Thornton  v. 
Gould,  59  Ala.  465. 

ANDERSON,  J. — This  suit  was  brought  in  the  name 
of  ScoveMrwin  Construction  Company  for  the  use  of 
J.  V.  Allen. 

The  facts  set  out  in  the  complaint  show  an  implied 
contract  on  the  part  of  Tompkins  to  pay  over  the  money 
collected  by  him  and  bring  the  case  within  the  influence 
of  section  28  of  the  code  of  1896,  and  the  suit  should 
have  been  brought  in  the  name  of  the  party  really  inter- 
ested. There  was  no  error  in  sustaining  the  demurrer 
to  the  complaint. 

As  the  action  of  the  trial  court  upon  the  motion  to 
strike  certain  pleas  and  parts  thereof  is  not  presented 
for  review  by  the  bill  of  exceptions,  we  cannot  consider 
the  same. — Dothan  Guano  Co.  v.  Ward,  132  Ala.  380, 
31  South.  748;  Mouton  v.  L.  &  N.  R.  R.  Co.,  128  Ala. 
537,  29  South.  602. 

The  assignment  offered  did  not  have  the  corporate 
seal  attached,  nor  was  there  any  proof  that  Jackson  had 
the  authority  to  execute  the  same.  Indeed,  the  assign- 
ment itself  recites  that  Jackson  is  authorized  to  '*exe- 
cute  the  same  in  the  name  and  under  the  seal,"  yet  fails 
to  show  that  it  was  so  executed. — American  Associutian 
V.  Smith,  122  Ala.  505,  27  South.  919 ;  Goodyear  Rubber 
Co.  V.  Scott  Co.,  96  Ala.  439,  11  South.  370;  Cook  on 
Stocks,  §  712. 

The  trial  court  properly  sustained  the  objection  to 
the  introduction  of  the  assignment  in  evidence. 

The  judgment  of  the  courl  is  affirmed. 

Haralson,  Dowdell  and  Denson,  JJ.,  concur. 


Digitized  by 


Google 


l«l  OP  ALABAMA.  613 

[Eagle  Iron  Co.  v.  Baugh.] 

Ea^le  Iron  Co.,  v.  Baug^h. 

Action  for  Breach  of  Contract, 

(Decided  June  14,  1906.     41  So.  Rep.  663.) 

1.  Principal  and  Agent;  Existence  of  Relation. — Evidence  of  the 

statements  or  admission  of  an  agent  are  not  admissible  against 
the  principal  for  the  purpose  of  establishing  the  au- 
thority of  the  agent,  nor  can  such  authority  be  established  by 
showing  that  he  acted  as  agent  or  claimed  to  have  the  powers 
he  assumed,  when  his  authority  is  questioned;  such  state- 
ments and  admissions  become  competent  only  after  some  other 
evidence  has  been  introduced  tending  to  show  such  authority, 
or  when  such  other  evidence  has  been  subsequently  Introduced. 

2.  Bales;  Breach  of  Contract;  Damages;  Evidence, — In  an  action 

for  damages  for  the  breach  of  a  contract  to  purchase  a  certain 
quantity  of  wood,  evidence  of  what  the  seller  received  for  the 
wood  which  the  buyer  in  the  contract  refused  to  receive  was 
admissible  to  enable  the  jury  and  court  to  arrive  at  the  dam- 
ages. 

3.  Parties;  Striking  Out. — Where  the  party  to  the  contract  and  its 

agent  in  the  purchase  of  the  wood  were  Jointly  sued  for  a 
breach  of  the  contract,  and  the  evidence  failed  to  disclose  any 
individual  liability  on  the  part  of  the  agent,  it  was  proper  to 
permit  an  amendment  striking  out  the  agent's  name  as  party 
defendant. 

4.  Pleading;  Pleas  in  Abatement;  Time  for  Filing, — A  suit  was  filed 

against  a  corporation  and  an  individual,  in  the  county  in  which 
the  individual  lived,  and  in  which  the  corporation  had  no  place 
of  business.  During  the  course  of  the  trial  plaintiff  amended 
by  striking  out  the  Individual  sued  as  party  defendant  and  the 
corporation  offered  to  file  a  plea  In  abatement.  Held,  constru- 
ing §$  3271,  4205,  and  4207.  Code  1896,  and  Rule  of  Circuit 
Court  Practice,  No.  12,  together,  that  the  defendant  corpora- 
tion was  entitled  to  file  its  plea  In  abatement  to  the  jurisdiction 
of  the  court. 

5.  Evidence;  Burden  of  Proof;  Degree  of  Proof  Required, — In  a 

civil  case  facts  in  issue  need  only  be  shown  to  the  reasonable 
satisfaction  of  the  jury.  It  Is  not  necessary  to  show  thiem  to 
a  "reasonably  certainty." 

Appeal  from  Marshall  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
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Action  by  Jack  Baugh  against  the  Eagle  Iron  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  ap- 
peals. This  was  an  action  by  appellee  against  appel- 
lant for  failure  to  take  500  cords  of  oak  and  pine  wood, 
which  appellant  had  contracted  to  take  from  appellee, 
and  which  appellee  had  tendered  to  defendant.  The  dis- 
puted question  was  whether  or  not  Stewart  was  the 
agent  of  appellant  with  authority  to  make  the  contract 
for  the  purchase  of  the  wood,  and  there  was  conflict  in 
the  testimony  as  to  the  value  of  the  wood  and  of  the  cost 
of  putting  it  on  the  line  of  railroad.  The  action  was 
begun  against  appellant  and  one  Stewart  jointly.  Stew- 
art resided  in  the  county  in  which  the  suit  was  brought, 
while  the  appellant  corporation  had  no  place  of  busi- 
ness there,  but  had  its  works  and  other  things  in  Eto- 
wah county.  After  the  testimony  was  in,  plaintiff  Avas 
allowed  to  amend  his  complaint  by  striking  Stewart  as 
a  party  defendant.  The  Eagle  Iron  Company  then 
asked  leave  to  file  plea  in  abatement  setting  up  the  fact 
of  want  of  jurisdiction  in  the  court  to  try  the  cause  in 
the  absence  of  Stewart. 

The  court,  at  the  request  of  the  plaintiff,  gave  the  fol- 
lowing charge :  Charge  3 :  "The  court  charges  the  jury 
that  the  burden  of  proving  that  H.  J.  Carwile  delivered 
425  cords  of  wood  on  the  contract  sued  on  is  on  the  de- 
fendant, and  it  is  not  sufHcient  for  the  defendant  to 
show  merely  that  425  cords  of  wood  were  sold  and  de- 
livered to  defendant;  but  it  must  be  proven  by  defend- 
ant with  reasonable  certainty  that  the  wood  was  put  in 
on  this  contract,  and  not  on  some  other  contract.'' 
Charge  6,  requested  by  the  defendant,  was  the  general 
affirmative  charge. 

John  A.  Li:sk,  for  appellant. — The  declarations  of 
one  assuming  to  be  an  agent,  when  not  of  the  res  gestae, 
are  not  admissible  to  prove  what  was  done  or  to  prove 
agency. — Abbott's  Trial  Brief,  p.  128;  Hirsch  r.  Oliver, 
18  S.  E.  354.  If  McLane  had  been  the  person  who  made 
the  contract  with  plaintiff  as  agent  of  the  defendant, 
his  statement  subsequently  made  would  not  be  admissi- 
ble to  prove  that  the  contract  was  made. — ^20  Ala.  122; 
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4  Mayfield,  p.  550.  Admissions  of  an  alleged  agent  are 
not  competent  to  prove  his  agency  nor  are  his  declara- 
tions admissible  to  prove  the  fact  of  agency.— Elliott 
on  Evidence,  252;  2  Greenleaf  (16  Ed.)  p.  63;  Abbott's 
Trial  Brief,  p.  128;  4  Mayfield,  pp.  525,  527,  550;  3  Stew- 
art,  18;  111  Ala.  453.  To  render  admissions  or  declara- 
tions of  an  agent  admissible  as  evidence  against  or  obli- 
gatory upon  an  alleged  principal  they  must  be  contem- 
poraneous with  and  explanatory  of  the  act  within  the 
scope  of  the  authority  of  such  agent,  and  while  in  the 
execution  of  the  agency. — 4  Mayfield,  pp.  527  and  549; 
72  Ala.  112.  What  the  principal  did  or  did  not  do,  or 
what  the  agent  did  or  omitted  to  do  with  other  and  dif- 
ferent parties  than  the  plaintiff  was  not  admissible. — 
Bunzel  v.  Muas,  et  ah,  116  Ala.  68;  2  So.  Rep.  Dig. 
1003;  1  Elliott  on  Evidence,  §  159. 

Street  &  Isbell,  for  appellee. — The  fact  that  Mc- 
Lane  while  in  the  office  of  defendant  company  and 
while  attending  to  its  business  held  himself  out  to  the 
w^orld  as  a  superintendent  or  business  manager  is  com- 
petent—Talladega  Co.  V.  Peacock,  67  Ala.  253;  Rail- 
road  Co.  v.  Davin,  91  Ala.  615.  The  contract  with  plain- 
tiff having  been  made  with  Stewart,  it  was  necessary  to 
show  that  Stewart  was  defendant's  agent  and  the  evi- 
dence offered  along  that  line  was  admissible. — Tetm. 
Riv.  Navi.  Co.  r.  Kavanaughy  101  Ala.  1;  Reynolds  v. 
Collins,  78  Ala.  94;  Talladega  Co.  v.  Peacock,  supra; 
1  A.  &  E.  Ency.  of  Law,  p.  960.  It  was  not  error  to  per- 
mit the  name  of  Stewart  to  be  stricken  as  party  defend- 
ant nor  did  it  work  a  discontinuance. — Mock  v.  Walker, 
42  Ala.  668;  Fennell  v.  Masterson,  43  Ala.  268. 

ANDERSON,  J.— "The  authority  of  an  agent,  where 
the  question  of  its  existence  is  directly  involved,  can  on- 
ly be  established  by  tracing  it  to  its  source  in  some  word 
or  act  of  the  alleged  principal.  The  agent  cannot  confer 
authority  upon  himself.  Evidence  of  his  own  state- 
ments or  admissions,  therefore,  is  not  admissible  against 
his  principal  for  the  purpose  of  establishing,  enlarging, 
or  renewing  his  authority;  nor  can  his  authority  be  es- 
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tablished  by  showing  that  he  acted  as  agent  or  that  he 
claimed  to  have  the  powers  which  he  assumed  to  exer- 
cise."— Mechem  on  Agency,  §  100;  Galbreath  v.  Cole, 
61  Ala.  140 ;  Wharton  on  Evidence,  §  1184 ;  Scarbrough 
V.  Reynolds,  12  Ala.  252;  Postal  Co,  v.  Lenoir,  107  Ala. 
640,  18  South.  266;  L.  &  N.  R.  R.  Co,  r.  Hill,  115  Ala. 
334,  22  South.  163  Any  declaration  of  the  agent  as  to 
his  authority  would  be  admissible,  when  other  evidence 
had  been  shown  from  which  authority  to  do  the  thing 
may  be  inferred;  or,  if  the  trial  court  improperly  ad- 
mitted declarations  of  the  agent,  the  error  would  be 
cured  by  evidence  subsequently  introduced  from  which 
authority  might  be  inferred,  and  in  case  such  evidence 
was  introduced  the  question  of  authority  would  become 
one  of  fact  for  the  determination  of  the  jury. — Birming- 
ham R.  R,  Co.  r.  Tenn,  Co.,  127  Ala.  137,  28  South.  679. 
There  was  evidence  from  which  the  jury  could  infer 
that  McClane,  the  superintendent,  had  authority  to  con- 
tract for  and  buy  wood  for  the  defendant,  and  to  dele- 
gate the  authority  to  others,  and  that  Stewart  was  its 
agent,  independent  of  the  acts  and  declarations  of  Mc- 
Lane  and  Stewart.  There  was  evidence  from  which  it 
could  be  inferred  that  these  men  were  held  out  as  agents 
with  authority  to  buy  wood,  and  also  of  a  ratification 
by  the  defendant  of  their  acts.  The  trial  court  commit- 
ted no  reversible  error  upon  the  rulings  on  evidence  re- 
lating to  the  authority  of  SteAvart  to  contract  for  the 
wood.  The  trial  court  erred  in  not  permitting  the  de- 
fendant to  show  what  plaintiff  got  for  the  nine  cords 
of  wood  sold  by  him.  Plaintiff  had  shown,  as  a  part  of 
his  damage,  the  value  of  this  wood  and  the  defendant's 
refusal  to  take  it.  If  plaintiff  sold  it,  the  sum  that  he 
got  for  same  should  have  been  deducted  from  the 
amount  of  damages  sustained.  We  need  not  consider 
the  other  rulings  on  the  evidence,  as  they  were  either 
correct  or  inocuous  to  defendant  if  erroneous. 

The  evidence  having  disclosed  no  individual  liability 
against  Stewart  upon  the  contract,  there  was  no  error 
in  permitting  the  plaintiff  to  amend  by  striking  his 
name  out  as  a  party  defendant. 

While  rule  12  (page  1197  of  the  code  of  1896)  requires 
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that  pleas  in  abatement  must  be  filed  within  the  time 
allowed  for  pleadings,  and  ordinarily  such  a  plea  should 
not  be  entertained  at  a  subsequent  term  of  court,  yet 
the  plea  should  have  been  permitted  in  the  case  at  bar. 
The  corporation  was  sued  jointly  with  Stewart,  and  in 
Marshall  county,  where  Stewart  resided,  and  under  sec- 
tions 4205  and  3271  the  question  of  venue  was  not  open 
to  the  Eagle  Iron  Company  so  long  as  Stewart  was  a 
joint  defendant;  but,  after  the  plaintiff  eliminated  Stew- 
art from  the  suit,  the  corporation  became  the  sole  de- 
fendant, and  had  the  right  to  then  question  the  venue 
of  the  action.  Section  4207  applies  to  suits  against  cor- 
porations when  they  are  sole  defendants,  and  does  not  ^ 
conflict  with  sections  4205  and  3271  in  reference  tO  suits 
against  two  or  more  defendants. 

Charge  3,  given  at  the  request  of  the  plaintiff,  re- 
quired too  high  a  degree  of  proof  of  the  facts  postulated. 
In  civil  cases  facts  are  not  required  to  be  proved  with 
reasonable  certainty.  To  the  reasonable  satisfaction 
of  the  jury  is  sufficient. — Anniston  Co.  v,  Southern  Ry. 
Co.,  (Ala.)  40  South.  965;  Battles  v.  Tallman,  96  Ala. 
403,  11  South.  247;  3  Mayfield's  Dig.  pp.  597-598. 

There  was  no  error  in  refusing  charge  6,  requested  by 
the  defendant. 

The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

Weakley^  C.  J.,  and  Tyson  and  Simpsox,  JJ.,  con- 
cur. 


Penny  v.  Corey. 

Assumpsit. 

(Decided  Jnne  30,  1906.     41  So.  Rep.  978.) 

Judgments;  Res  Adjudicata. — PlaintiflP,  In  a  former  action,  sued  de- 
fendant upon  certain  notes  given  for  a  stock  of  goods,  and  for 
the  interest  dne  on  others  given  for  the  same  purpose.  The 
defendant  pleaded  failure  of  c»onsideration.    Plaintiff  had  judg- 
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ment  for  less  than  the  amount  of  the  notes  sued  on,  and  the 
interest  on  the  other  notes.  Held,  such  judgment  did  not  ope- 
rate either  as  a  bar  to  the  plaintiff's  right  to  sue  on  the  other 
notes,  or  to  the  defendant's  right  to  set  up  failure  of  considera- 
tion as  to  the  other  notes. 

Appeal  from  Morgan  Circuit  Court. 

Heard  before  Hon.  John  C.  Eyster^  Special  Judge. 

Action  by  Lorenzo  Corey  against  James  E.  Penney. 
From  a  judgment  for  plaintiff,  defendant  appeals.  In 
this  action  plaintiff  sued  defendant  upon  36  prommis- 
sory  notes  each  for  $25,  bearing  interest  from  date,  pay- 
able annually.  He  formerly  had  brought  suit  against 
Penney  on  2(5  similar  notes  each  for  |25,  and  in  sepa- 
rate counts  suing  for  the  annual  interest  due  on  the.  said 
36  notes  not  sued  on.  In  that  former  suit  Penney  plead- 
ed that  the  notes  sued  on  were  given  in  consideration 
of  the  sale  by  Corey  to  Penney  of  a  certain  stock  of 
goods  or  plumbing  supplies,  and  that  said  stock  of  goods 
was  worth  greatly  less  than  what  he  agreed  to  pay  for 
it  and  was  not  in  fact  worth  exceeding  |500;  that  said 
sale  was  made  and  said  notes  executed  upon  the  faith 
of  certain  false  representations  made  by  Corey  to  Pen- 
ney, and  these  facts  were  pleaded  in  bar  of  the  suit.  Is- 
sue was  joined  on  this  plea  and  upon  certain  special 
replications  thereto.  The  amount  sued  for  in  that  suit, 
including  the  annual  interest  due  on  the  36  notes  now 
in  suit,  was  |1,022.  The  jury  rendered  a  verdict  in  fa- 
vor of  plaintiff  for  |399,  and  judgment  followed  accord- 
ingly, which  Penney  paid.  In  this  suit  Penney  by  his 
third  plea  set  up  the  alleged  false  representations  in 
substantially  the  same  plea  as  was  filed  in  the  fromer 
suit.  Demurrers  to  this  plea  were  overruled.  Plaintiff 
replied,  in  substance,  that  Penney  had  pleaded  this  in 
the  former  suit,  and  that  the  plea  or  issue  was  decided 
against  him  by  reason  of  the  fact  that  the  verdict  and 
judgment  were  for  plaintiff',  although  for  greatly  less 
tliau  was  sued  for  in  that  action ;  and  that  the  defense 
was  entire  and  indivisible,  and  that  Penney  by  pleading 
it  in  that  suit  had  exhausted  his  remedy  and  could  not 
set  up  the  same  facts  in  bar  of  this  suit  upon  other  notes 
growing  out  of  the  same  transaction,  and  upon  notes 
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the  interest  upon  which  was  sued  for  in  that  former 
action;  and  that  the  judgment  upon  this  issue  in  the 
former  suit  cut  otf  Penney  from  pleading  said  false  rep- 
resentations in  this  case.  Defendant's  demurrers  to  this 
replication  were  overruled.  Defendant  Penney,  by  his 
fourth,  fifth,  sixth,  and  seventh  pleas,  himself  set  up 
the  former  action  and  the  judgment  therein,  as  res  judi- 
cata of  this  action  and  as  conclusive  of  the  issue  that 
the  stock  of  goods  was  not  worth  what  they  were  sold 
for,  and  that  the  notes  were  without  consideration,  and 
that  Corey  had  fraudulently  represented  to  Penney  cer- 
tain facts  as  to  their  value  and  .as  to  certain  offers  which 
Corey  claimed  had  bei^n  made  to  him  for  the  stock  of 
goods  by  other  parties.  To  these  pleas  plaintiff's  de- 
murrers were  sustained,  and  upon  issue  joined  on  the 
fourth  replication  to  the  third  plea  a  judgment  was  ren- 
dered in  favor  of  the  plaintiff*;  the  parties  agreeing  in 
open  court  that  the  complaint,  the  third  plea,  and  the 
fourth  replication  thereto  stated  the  facts  truly.  From 
this  judgment  defendant  appeals,  assigning  as  error  the 
rulings  upon  the  demurrers  to  the  fourth,  fifth,  sixth, 
and  seventh  pleas  and  to  the  fourth  replication  to  the 
third  plea. 

Humes  &  Speake  and  Callahan  &  Harris,  for  appel- 
lant.— No  brief  came  to  the  reporter. 

E.  W.  GoDBY,  for  appellee. — No  brief  came  to  the  re- 
porter. 

ANDERSON,  J. — Hy  the  pleading  in  the  former  case 
defendant  sought  a  recoupment  of  damages  for  the 
breach  of  the  contract  of  sale,  and  Avas  awardtnl  the  dif- 
ference betw(vn  the  amount  claimed  in  the  notes  sued 
on  in  the  first  suit  and  the  amount  of  the  judgment  re- 
covered, which  was  |()23,  and  which  said  sum  is  all  that 
is  available  to  the  defendant  for  the  breach  of  the  con- 
tract of  sale.  And  the  defendant  having  exhausted  his 
counterclaim  growing  out  of  said  breach  of  sale,  as  rep- 
resented by  all  of  the  notes,  upon  the  suit^or  the  collec- 
tion of  the  matured  series  of  notes,  cannot  now  use  the 


Digitized  by 


Google 


620  SUPREME  COURT  [Vol. 

[Penny  v.  Corey.] 

same  breach  for  the  purpose  of  reducing  the  amount 
due  on  the  second  series  of  notes.  While  two  separate 
suits  were  brought  on  the  notes,  they  maturing  at  dif- 
ferent times,  they  all  evidenced  and  represented  the  con- 
sideration of  but  one  contract  of  sale,  and  under  the 
pleading  and  judgment  in  the  former  case  the  defend- 
ant got  the  benefit  of  all  damage  by  way  of  recoupment, 
to  which  he  was  entitled,  and  which  was  conclusive.  And 
as  the  damage  then  awarded  was  less  than  the  amount 
claimed  in  the  former  suit,  the  defendant  thereby  be- 
came precluded  from  setting  up  the  same  breach  as  a 
defense  to  the  other  notes^  which  had  in  no  way  entered 
into  the  amount  awarded  the  plaiutiflf  on  the  first  pay- 
ment. This  court  in  discussing  the  conclusiveness  of 
a  plea  of  recoupment,  while  admitting  that  this  is  an 
unsettled  question  by  some  authorities,  has  set  the  lead 
which  we  will  follow^  and  we  quote  Judge  Stone,  in  the 
case  of  Houth  d  North  Alabama  R,  R.  Co,  i\  Henlein  & 
BaiT,  5()  Ala.  374 :  "Such  plea  is  in  its  very  nature  de- 
fensive, and  the  party  making  it  seeks  only  to  cut  out, 
or  keep  back,  a  part  or  the  whole  of  a  plaintiff's  demand. 
Whether  such  defense  is  a  waiver  or  abandonment  of  all 
claim  by  reason  thereof,  save  that  which  abates  or  de- 
feats plaintiff's  recovery,  is  not  fully  settled.  This 
court,  in  McLane  r.  Miller,  12  Ala.  G43,  asserted  the  af- 
firmative of  the  proposition,  and  declared  that  no  ac- 
tion will  lie  for  the  recovery  of  a  balance  of  a  claim,  a 
part  of  which  has  been  used  as  recoupment  of  damages 
in  a  former  suit,  Hriiton  r.  Turner,  «  N.  H.  481,  26 
Am.  Dec.  713,  decides  the  same  thing.  In  Waterman  on 
Set-Off,  this  question  is  treated  as  unsettled,  referring 
to  Mandel  v.  Hteel,  8  Mees.  &  W.  858.  See  Waterman 
on  Set-Off,  §  531;  Mason  i\  Hei/icard,  3  Minn.  182  (Gil. 
llfi).  We  prefer  to  follow  the  lead  of  McLane  v.  Miller, 
,wpra,  and  hold  that,  in  such  cas(%  no  action  can  be 
brought  for  the  residuum  of  a  claim,  a  part  of  which 
has  been  utilized  by  way  of  recou[)ment  in  a  former 
suit."  In  the  case  of  McLane  v.  Miller,  supra,  it  was 
said:  "That  the  plaintiff  having  in  a  former  action, 
where  he  was  d(»fendant,  insisted  (m  a  rebatement  of  the 
hire  which  he  was  to  pay  for  the  slaves,  and  having  ob- 
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tained  it,  for  the  reason  that  his  possession  was  deter- 
mined by  the  defendant's  act,  he  is  concluded,  so  far  as 
that  extends,  from  again  obtaining  satisfaction  for  the 
same  injuiy/^.  It  will  be  seen  by  this  extract  that  the 
prohibition  to  recover  extends  only  to  the  rebatement 
of  the  hire  of  the  slaves,  which  the  plaintiff  had  re- 
couped in  the  former  action,  and  therefore  was  not  per- 
mitted again  to  insist  on."  It  will  be  seen,  by  an  appli- 
cation of  the  foi^egoing  authorities  to  the  case  at  bar, 
that  the  plea  of  recoupment  in  the  former  suit  having 
fixed  the  defendant's  damage  for  the  breach  of  the  con- 
tract, he  is  concluded  from  again  obtaining  satisfaction 
for  the  same  injury.  In  the  case  of  Taylor  i\  Chamhe-rs, 
1  Iowa,  124,  notes  for  part  of  the  purchase  price  of  logs 
were  resisted  by  the  maker,  because  the  logs  were  bought 
by  him  as  good  raerchantile  logs,  whereas  they  were 
really  "rotten  and  hollow,''  and  damaged  20  per  cent. ; 
but  it  was  shown  that  on  one  of  the  hundred  dollar 
notes,  a  prior  suit  had  b(^n  brought,  and  defended  on 
the  same  ground,  resulting  in  a  judgment  against  the 
defendant,  the  maker,  for  $78.  The  court  said:  "The 
defendants  set  up  and  caused  their  demand  for  damages 
— their  whole  demand — to  be  adjudicated;  and  now  to 
afterwards  talk  of  their  right  to  sever  it  is  idle.  When 
once  adjudicated,  and  the  amount  deducted  from  the 
note  in  that  suit,  it  no  longer  existed."  See,  also,  011- 
more  r.  Whitrman,  (Neb.)  70  N.  W.  3()5;  Hoover  r. 
KUander,  (Ind.  Sup.)  34  N.  E.  697;  Clement  i\  Field, 
147  r.  S.  467,  13  Sup.  Ct  358,  37  L.  Ed.  244;  OVonner 
r.  Varney,  10  Oray  (Mass.)  231;  Brifton  i\  Turner,  26 
Am.  Dec.  713 ;  Southeland  on  Damages,  §  189.  We  c(m- 
sider  the  case  of  Brown  r.  FHrst  Xational  Bank,  132 
Fed.  450,  66  (\  i\  A.  293,  relied  upon  by  appellant, 
rather  in  favor  of,  instead  of  opposinl  to,  the  above  doc- 
trine. 

The  judgment  of  the  circuit  court  is  affirmnl. 

McC.'LELLAN,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  con- 
cur. 

ANDERSON,  J.  (On  rehearing.) — The  foregoing  op- 
inion was  adopted  upon  a  misconception  of  the  plea  in- 
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terposed  in  the  former  suit,  which  we  find  upon  recon- 
sideration to  be  one  of  "failure  of  consideration"  instead 
of  recoupment.  This  question  has  been  fully  discussed 
in  a  learned  opinion  rendered  by  Elliott,  J„  of  the  su- 
preme court  of  Indiana,  in  the  case  of  Fclton  t\  Smith, 
88  Ind.  149,  45  Am.  Rep.  454,  and  as  it  is  so  very  appli- 
cable to  the  case  at  bar  we  quote  approvingly  there- 
from : 

"The  four  assip^nments  were  as  many  separate  and 
distinct  causes  of  action,  upon  each  of  which  an  action 
might  be  maintaincni.  The  cause  of  action  sued  on  in 
this  case  was  independent  of  the  others,  and  the  recov- 
ery of  the  appellant  was  on  that  one  cause  of  action 
alone.  The  amount  awardt^l  him  was  not  upon  three 
contracts  not  sutnl  on,  and  which  constitute<l  independ- 
ent causes  of  action,  but  upon  the  one  contract  sued  on. 
The  verdict  and  judgment  settltMl  nothing  more  than  the 
right  of  the  appellant  to  recover  on  the  cause  of  action 
stated  in  the  complaint.  In  Campbell  v.  Board,  etc.,  71 
Ind.  185,  it  is  said :  "A  rwovery  on  a  part  of  a  cause 
of  action  which  is  divisible  is  not  a  bar  to  an  action 
brought  upon  the  other  part;  but  a  recovery  on  the 
whole  cause  of  action,  of  only  a  part  of  the  amount,  is 
a  bar  to  a  suit  brought  on  the  same  cause  of  action  for 
the  balance  of  the  amount.  Where  a  judgment  settles 
the  entire  defense  to  a  series  of  notes,  although  render- 
ed upon  one  cmly  of  the  series,  it  conclusively  adjudi- 
cates the  (*(mtroversy  as  to  all  of  the  series.  This  is, 
however,  only  where  the  entire  subjtK^t-matter  of  the 
defense  is  litigated  in  the  one  action,  and  is  determined 
by  the  judgment.  It  is  not  so  where  the  litigation  is  as 
to  the  one  note  declared  on,  and  the  judgment  does  not 
extend  to  the  whole  subject-matter  of  the  entire  series 
of  notes. — French  r.  Howard,  14  Ind.  455;  Hcreth  r. 
Yandcs,  34  Ind.  102;  Turner  r.  Allen,  66  Ind.  252;  Ga7(l' 
ncr  r.  Bnrkahee,  3  (\)w.  (N.  Y.)  120,  15  Am.  Dec.  256; 
Edfjell  r.  Sifjerson,  26  Mo.  583;  Hazen  r.  Reed,  30  Mich. 
331.  In  this  case  it  cannot  be  said  that  the  judgment 
determined  the  entire  controversy,  for  the  appellee  did 
not  succeed  upon  the  issues  tendered  by  him;  nor,  on 
the  other  hand,  did  the  appellant  obtain  judgment  for 
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all  he  claimed.  If  the  latter  had  recovered  judgment 
for  the  full  amount  claimed,  he  could  not  successfully 
claim  that  it  Kittled  his  right  to  recover  on  all  the  other 
notes.  Nor  can  it  be  justly  said  in  the  case  before  us 
that  the  whole  subject-matter  of  the  controversy  was 
litigated,  for  the  defenses  pleaded  were  ditferent,  and 
those  professing  to  go  to  the  entire  subject-matter  did 
not  necessarily  involve  an  investigation  to  an  extent 
beyond  what  was  necessary  to  ascertain  the  appellant's 
measure  of  damages.  This  we  say  for  the  reason  that 
under  a  plea  of  want  of  consideration  partial  failure 
may  be  shown.  If  the  verdict  and  judgment  had  sus- 
tained the  i)lea  of  want  of  ccmsideration,  then  it  might, 
with  some  jjlausibility,  have  been  maintained  that  the 
whole  c(mtroversy  was  determined;  but  this  they  did 
not  do,  for  they  merely  cut  down  the  appellant's  dam- 
ages, and  did  not  find  that  he  had  no  cause  of  action. 
The  appellant  established  his  cause  of  action,  but  did 
not  recover  all  the  damages  his  prima  facie  case  enti- 
tled him  to,  and  his  adversary  did  not  succeed  in  estab- 
lishing any  defenses  except  such  as  went  to  the  amount 
of  recovery,  and  it  cannot  be  said  that  this  extended  be- 
yond the  cause  of  action  declared  on.  The  issue  decided 
was  really  as  to  the  amount  to  be  recovernl  on  that  sin- 
gle cause  of  action,  and  not  as  to  the  amount  to  be  re- 
covered upon  some  other  cause  of  action.  If  the  appel- 
lee had  filed  a  counterclaim  sliowing  cause  for  the  can- 
cellation of  the  other  notes,  a  different  case  would  have 
been  presented.  But,  whatever  may  be  the  rule  in  such 
a  case,  the  judgment  in  the  one  at  bar  settles  nothing 
more  than  the  measure  of  recovery  in  the  cause  of  ac- 
tion declar(Hl  on.  It  does  not  conclude  the  appellant 
from  maintaining  an  actiim  on  his  other  notes;  nor,  on 
the  other  hand,  does  it  preclude  the  ai)pellee  from  de- 
fending against  them.  The  former  cannot  claim  that, 
as  he  recovered  ^300  on  the  note  smnl  on  in  the  former 
action,  he  is,  by  force  of  the  judgment,  entitled  to  re- 
cover a  like  sum  on  each  of  the  other  notes ;  nor  can  the 
latter  justly  claim  that,  as  he  succeeded  in  cutting  down 
the  amount  of  the  recovery,  he  is  entitled  to  have  the 
judgment  regarded  as  conclusively  settling  the  questicm 
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that  the  consideration  for  the  indorsement  of  the  four 
notes  was  no  more  than  the  sum  recovered  in  that  ac- 
tion. If  the  sum  recovered  in  the  former  action  was  the 
entire  consideration  paid  for  the  indorsement  of  the  four 
notes,  then  there  can  be  no  recovery  on  the  other  three 
contracts  of  indorsement;  but  this  is  a  defense  alto- 
gether different  from  that  of  res  adjudicata,  as  here  re- 
lied on.  It  is  a  defense  not  to  be  made  out  by  the  mere 
production  of  the  record  of  the  former  action,  but  to  be 
made  out  by  supplementing  evidence  of  the  former  ac- 
tion and  judgment  with  proof  of  the  fact  that  all  of  the 
consideration  was  exhausted  in  the  former  recovery. 
The  rei*ord  of  that  recovery  does  not  show  that  the  sum 
allowed  as  damages  exhausted  the  consideration  for  all 
the  notes.  Nothing  more  can  be  justly  claimed  for  that 
record  than  that  it  shows  that  the  defense  prevailed  to 
the  extent  of  $250,  and  that,  although  the  plaintiff  es- 
tablished a  cause  of  action,  he  showed  himself  entitled 
to  only  the  amount  of  damages  awarded  by  the  jury. 
The  fact  that  the  appellant  recovered  Jess  than  the  sumi 
his  prima  facie  case  gave  him  the  right  to  does  not  set- 
tle his  right  of  recovery  upon  distinct  and  independent 
causes  of  action  not  sued  on  in  the  former  action.  The 
appellee  cannot  affirm  that  the  mere  fact  that  the  re- 
covery was  (»ut  down  entitles  him  to  a  presumption  that 
his  defense  failecl.  It  may  well  he  that  the  jury  found 
less  than  the  appellant  was  entitled  to  recover,  but  this 
would  give  the  appellee  no  acuse  of  complaint,  nor  ren- 
der the  verdict  ill,  nor  yet  make  it  conclusive  as  to  the 
other  causes  of  action. — Wolf  v,  Goodhue  ¥,  Ins.  Co., 
43  Barb.  (N.  Y.)  400,  aflBrmed  41  N.  Y.  620.  In  Ear- 
gu8  V,  Goodman,  12  Ind.  629,  it  is  shown  that  a  judg- 
ment is  not  conclusive  unless  the  point  claimed  to  have 
been  litigated  was  essential  to  the  support  of  the  judg- 
ment, and  this  principle  must  apply  to  a  case  like  this, 
if  to  any,  for  the  amount  of  recovery  upon  the  note  sued 
on  might  well  be  cut  down  without  looking  beyond  to 
other  and  different  notes.  The  case  of  Clark  r.  Sam,- 
motirS,  12  Iowa,  3()8,  is  in  point,  and  illustrates  the  dis- 
tinction we  have  eudeavorwl  to  make  between  a  total 
and  a  partial  defense.    In  that  case  two  notes  were  giv- 
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en  for  personal  property.  To  the  complaint  on  the  first 
note  the  defendant  pleaded  a  breach  of  warranty  and 
a  failure  of  consideration ;  and  in  the  action  upon  the 
second  note  it  was  held  that  the  defense  of  failure  of 
consideration  mi^ht  be  pleaded.  The  court  there  said : 
"The  plea  of  failure  of  consideration  in  the  first  suit 
applied  solely  to  the  matters  then  in  issue,  to  the  claim 
of  plaintiff,  as  then  pleaded.'  So  it  is  here,  for  so  far 
as  concerned  the  amount  of  recovery  the  question  in  the 
former  action  was,  how  much  is  the  appellant  entitled 
to  re<*over  on  the  note  in  suit?  All  the  jury  determined 
was  that  he  was  entitled  to  recover  the  amount  assessed 
in  his  favor.  They  did  not  and  could  not  go  outside  of 
the  issue  to  settle  the  amount  of  recovery  on  other  inde- 
p^dent  causes  of  action. 

"Suppose  that  the  appellant  has  recovered  the  full 
amount  claimed  to  be  due  on  the  note  sued  on,  would 
the  appellee  have  been  precluded  from  pleading  failure 
of  consideration  as  to  the  notes  not  declared  on  in  that 
action?  Is  it  not  perfectly  plain  that  the  judgment 
would  have  settled  the  measure  of  recovery  as  to  that 
one  note,  and  have  left  the  question  of  the  amount  to  be 
recovered  upon  the  other  notes  to  be  disposed  of  in  an- 
other action,  or  in  other  actions?  If  it  be  true  that  the 
judgment  for  the  full  amount  would  have  settled  the 
question  only  as  to  the  one  note,  then  it  must  also  be 
true  that  the  plaintiff  might  maintain  an  action  on  the 
other  notes,  and  the  defendant  rightfully  plead  failure 
of  consideration.  If  this  be  not  correct,  then  the  recov- 
ery by  the  plaintiff  on  one  note  must  be  held  to  conclus- 
ively settle  his  right  to  a  recovery  on  all  the  other  notes, 
and  this  conclusion  is  manifestly  T^nrong  for  it  might 
well  be  that  the  consideration  recovered  included  the 
entire  consideration  for  all  of  other  notes.  If  it  be 
granted  that  a  recovery  by  the  plaintiff  settles  not  only 
the  question  as  to  the  particular  note,  but  also  as  to  all 
the  other  notes,  then  the  judgment  in  the  former  action, 
instead  of  barring  the  appellant,  barred  the  appellee  to 
the  extent  at  least  of  the  amount  recovered,  and  this  is, 
plainly  enough,  an  erroneous  conclusion.    On  the  other 
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hand,  if  the  consideration  recovered  on  the  first  note  was 
only  the  proportion  which  the  amount  of  the  note  bore 
to  the  entire  consideration,  the  appellant  would  be  un- 
justly deprived  of  his  rijjht  if  the  former  recovery  should 
be  held  a  bar.  The  only  solution  of  the  difficulty  is  to 
hold  that  where  the  defense  prevails  so  far  as  to  cut 
down  damages,  and  does  not  overthrow  the  cause  of  ac- 
tion, there  is  no  adjudication  of  the  entire  recovery,  and 
the  judgment  is  to  be  confined  to  the  cause  of  action  de- 
clared on  in  the  suit  wherein  the  judgment  was  ren- 
dered. The  judgement  is,  of  course,  evidence,  and,  if 
it  be  shown  by  other  evidence  that  it  took  up  the  consid- 
eration of  all  the  notes,  then  the  defendant  must  pre- 
vail. It  is  apparent  that  the  judgment  in  this  case  does 
not  estop  both  parties,  except  as  to  the  one  note  sued  on 
in  the  former  action.  It  is  evident,  as  we  have  seen, 
that  it  cannot  be  an  estoppel  against  the  appellee  ex- 
cept as  to  the  one  note  sued  on,  for,  if  it  is,  then  it  binds 
him  to  pay  upon  all  the  other  notes  the  sum  recovered 
on  the  one  in  suit.  It  is,  we  repeat,  a  mutual  estoppel 
only  as  to  the  one  note,  and  when  its  mutuality  ends  so 
does  its  effect  as  an  estoppel.  The  parties  are  bound  so 
far  as  the  first  note  is  concerned,  but  they  are  not  con- 
cluded as  to  the  other  notes.  The  authorities  recognize 
a  difference  between  the  eflfec^t  of  a  judgment  when 
pleaded  as  a  bar  to  an  action  upon  the  instrument  su(^ 
on  in  the  first  action,  and  another  of  the  same  series 
and  founded  upon  the  same  transaction.  In  Daris  r. 
Brown,  94  U.  8.  423,  24  L.  Ed.  204,  the  court,  in  speak- 
ing of  the  position  taken  by  counsel,  said :  "In  taking 
this  position,  counsel  have  confounded  the  operation  of 
a  judgment  upon  the  demand  involved  in  the  action,  in 
which  the  judgment  was  rendered,  with  its  operation  as 
an  estoppel  in  another  action  between  the  parties  upon 
a  different  demand.  So  far  as  the  demand  involved  in 
the  action  is  concerned,  the  judgment  has  closed  all  con- 
troversy. Its  validity  is  no  longer  open  to  contestation, 
whatever  might  have  been  said  or  proved  at  the  trial  for 
or  against  it.  The  judgment  is  not  only  conclusive  as 
to  what  was  actually  determined  respecting  such  de- 
mand, but  as  to  every  matter  which  might  have  been 
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brought  forward  and  determined  respecting  it ;  and  that 
is  all  that  the  language  means  which  is  quoted  by  coun- 
sel from  opinions  in  adjudged  cases,  in  seeming  conso- 
nance with  his  position. — Cromwell  v.  County,  etc.,  94 
U.  8.  351,  24  L.  Ed.  195;  Russell  i\  Place,  94  U.  S.  606, 
24  L.  Ed.  214.  This  doctrine  is  carried  very  far,,  quite  as 
far,  perhaps,  as  it  is  possible  to  do  without  encroaching 
upon  the  settled  principles,  in  Roberts  v.  Robeson,  27 
Ind.  454,  wherein  it  was  held  that  a  judgment  declaring 
an  assignment  void  was  only  conclusive  as  to  the  par- 
ticular property  involved  in  that  action.  There  is  rea- 
son for  the  general  rule,  and  it  ought  surely  to  apply  to 
a  case  like  this,  where  the  (mly  thing  really  settled  in 
the  former  action  was  the  plaintiflf's  right  to  recover  a 
specified  sum  on  the  demand  there  sued  on,  and  where, 
except  as  to  the  mere  (luestion  of  amount,  all  issues  were 
decided  in  favor  of  the  plaintiff.  It  is  clear  that  in  that 
case  there  was  only  a  partial  recovery,  and  therefore 
only  a  partial  adjudication  upon  the  entire  transaction 
out  of  which  the  demand  arose,  and  it  would  be  a  viola- 
tion of  settled  principles  to  stretch  that  judgment  so  as 
to  make  it  include  claims  not  in  litigation  in  that  ac- 
tion. Estoppels  are  not  to  be  inferred,  and  we  are  not 
at  liberty  to  infer  that  the  judgment  in  the  former  ac- 
tion settled  the  controversy  so  as  to  include  notes  not 
sued  on.  ^It  is  allowable,'  says  the  supre  court  of  Mas- 
sachusetts, ^to  reason  back  from  a  judgment  to  the  basis 
on  which  it  stands,  upon  the  obvious  principle  that, 
where  a  conclusion  is  indisputable  and  could  have  been 
drawn  only  from  certain  premises,  the  premises  are 
e<iually  indisputable  with  the  conclusion.  But  such  an 
inference  must  be  inevitable,  or  it  cannot  be  drawn.' — 
Burlen  r.  Shannon,  99  Mass.  200,  96  Am.  Dec.  733;  Lea 
r.  Lea,  99  Mass.  493,  96  Am.  Dec.  772.  The  conclusion 
that  the  whole  subject  of  consideration  was  settled  in 
the  former  action,  so  far  from  being  an  inevitable  one 
from  the  judgment,  is  in  tnith  an  improbable  one.  The 
strong  probability,  if  not  the  moral  certainty,  is  that, 
with  the  single  cause  of  action  before  them,  the  jury 
looked  to  nothing  else,  and  the  measure  of  damages 
adopted  by  them  was  adopted  with  exclusive  reference 
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to  that  one  cause  of  action ;  in  other  words,  that  they  re- 
garded the  proposition  of  the  whole  consideration  due 
upon  the  note  in  suit  to  be  the  just  measure  of  recovery 
on  that  one  demand.  In  Packet  Company  v.  Sickles,  5 
Wall.  (U.  S.)  580,  18  L.  Ed.  550,  it  was  said,  speaking 
of  au;  estoppel  by  judgment,  that  it  was  conclusive  if  it 
appeared  'that  the  verdict  could  not  have  been  rendered 
without  deciding  the  particular  matter/  In  this  case 
it  is  very  plain  that  the  damages  awarded  the  appellant 
in  the  former  action  might  have  been  awarded  without 
deciding  anything  at  all  as  to  the  other  notes.  We  think 
a  partial  success  upon  a  partial  defense  cannot  be  fair- 
ly regarded  bb  making  an  estoppel  as  to  demands  not 
embraced  in  the  action  in  which  the  judgment  was  ren- 
dered. The  conclusion  to  which  we  are  carried  is  that 
the  judgment  is  conclusive  as  to  the  first  note,  but  not 
as  to  the  assignments  not  sued  on  in  that  action.  It 
can  no  more  be  said  that  the  judgment  took  up  the  whole 
consideration  for  the  four  contracts  than  that  it  applied 
the  whole  deduction  on  account  of  the  failure  of  con- 
sideration to  the  one  contract,  leaving  the  consideration 
for  the  other  three  notes  intact.  It  is  impossible  to  say 
whether  the  whole  consideration  for  the  four  assign- 
ments was  included  in  the  amount  assessed  by  the  jury 
in  favor  of  the  appellee,  or  whether  the  entire  amount 
of  the  failure  was  deducted  from  the  one  sued  on,  thus 
leaving  a  full  consideration  for  each  of  the  other  con- 
tracts. The  only  manner  in  which  justice  can  be  done 
these  parties,  and  a  safe  precedent  established,  is  to 
hold  that  the  judgment  settled  the  controversy  upon  the 
issue  joined  on  the  single  cause  of  action  declared  on  in 
the  former  action,  and  this  is  clearly  the  rule  declared 
in  the  cases  cited." 

It  would  thus  appear  that  the  judgment  in  the  former 
suit  did  not  operate  as  a  bar  to  the  plaintiff's  right  to 
recover  in  the  case  at  bar  upon  the  last  series  of  notes, 
and  the  demurrers  to  the  special  pleas  were  properly 
sustained.  On  the  other  hand,  the  judgment  rendered 
in  the  former  case  for  a  portion  of  the  consideration  of 
the  first  series  of  notes  did  not  estop  the  defendant  from 
invoking  the  defense  of  "failure  of  consideration"  as 
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against  the  second  series  of  notes,  and  the  trial  court 
erred  in  not  sustaining  defendant's  demurrer  to  plain- 
tiff's replication  proceeding  upon  such  a  theory. 

The  rehearing  is  granted,  and  the  judgment  of  the 
circuit  court  is  reversed  and  the  cause  remanded. 

Haralson,  Tyson^  Dowdell,  Simpson,  and  Denson, 
JJ.,  concur. 


Gould  V.  Cates  Chair  Co* 

Action  on  Sales  Contract 
(Decided  June  30,  1906.     41  So.  Rep.  675.) 

1.  Appeal;  Harmless  Error;  Rulings  on  Evidence. — Where  there  was 

a  controTersy  as  to  the  balance  due  on  a  contract  of  sale,  and 
the  Jury  found  with  the  defendant's  contention,  on  appeal  by 
defendant,  error  in  the  admissibility  of  evidence  supporting 
plaintifTs  claim  was  harmless. 

2.  Evidence;  Opinion  of  Witness;  Principal  and  Agent;  Auihoritp 

of  Agent, — ^A  witness  who  bnows  the  facts  may  testify  that 
the  authority  of  a  traveling  salesman  of  a  corporation  was  lim- 
ited to  taking  orders  subject  to  approval  by  the  corporation. 

3.  Sales;  Contract;  When  Completed, — ^A  traveling  salesman,  au- 

thorized to  take  orders  subject  to  approval,  sold  goods  to  a 
buyer  Indicated  by  an  order  specifying  the  goods  and  the  price 
to  be  paid  and  signed  by  the  salesman  only.  Held,  the  order 
did  not  constitute  a  contract  in  the  absence  of  an  acceptance 
by  the  manufacturer. 

4.  Same. — ^In  April  a  traveling  salesman,  with  authority  to  take 

orders  subject  to  approval,  sold  a  bill  of  goods  to  the  buyer, 
which  his  principal  approved  and  filed.  During  the  following 
September  the  same  salesman  sold  other  goods  to  the  same 
buyer,  and  made  out  a  written  order  designating  the  goods 
and  the  price  fon^-arded  it  to  his  principal,  who  held  the  order 
until  November  without  indicating  to  the  buyer  whether  it 
was  acrei>ted  or  rejected.  Held,  that  the  silence  on  the  part 
of  the  principal,  or  manufacturer,  did  not  constitute  an  accept- 
ance of  the  order. 
6.    Same. — In  November  the  buyer  wrote  to  the  manufacturer  con- 
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ceming  the  order,  and  the  manufacturer  replied  declining 
the  order  at  the  price  stated  therein.  Held,  that  the  corre- 
spondence sufficiently  showed  a  non-acceptance  of  the  order. 

6.  Customs  and  Usages;  Knowledge  of  Vustoms;  Presumption, — It 

cannot  be  presumed  that  a  manufacturer  whose  place  of  busi- 
ness was  In  North  Carolina  had  knowledge  of  customs  prevail- 
ing in  one  point   in  Alabama. 

7.  Same;  Evidence;  Admissibility. — As   affecting   the  principal   of 

salesmen,  proof  of  a  custom  obtaining  among  such  salesmen 
alone,  is  Inadmissible. 

8.  Principal  and  Agent;  Power  of  Agent;  Evidence  as  to  Authority; 

Declaration  of  Agent. — Whether  or  not  the  salesman  said  to 
the  buyer  that  he  was  merely  taking  a  bid  from  him,  which 
would  have  to  go  to  the  house  for  ac'ceptance  or  rejection,  was 
Incompetent  as  against  the  principal. 

Appeal  from  Mobile  Circuit  Court. 

Heard  before  Hon.  Samuel  D.  Browne. 

Action  by  Cates  Chair  Company  against  A.  L.  Gould. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

The  defendant  interposed  several  pleas — the  first  be- 
ing the  general  issue;  the  second,  plea  of  tender  of 
9^33.42;  the  third,  a  plea  of  set-off  for  damages  growing 
out  of  the  breach  of  the  contract  between  the  parties  in 
the  sum  of  $48.67 ;  and  the  fourth  was  the  plea  of  set- 
off for  damages  for  breach  of  contract,  expressed  in 
somewhat  different  terms,  except  as  to  the  amount  of 
damages,  coupled  with  it  an  offer  or  tender  of  the  dif- 
ference between  the  amount  claimed  to  be  due  and  the 
amount  claimed  as  damages  for  breach  of  the  contract, 
which  is  alleged  to  be  $33.42,  and  which  sum  was  paid 
into  court.  The  facts  sufficiently  appear  in  the  opin- 
ion, except  the  order  referred  to,  which  is  in  words  and 

figures  as  follows:     "Order  No 9-2-1903.     Cates 

Chair  Co.,  Ship  to  A.  L.  (jould,  at  Mobile,  Ala.,  How 

ship, AVhen, Terms:    10  &  5  off  60.    30 

doz.  No.  25  chairs,  $6.75.  3  doz.  No.  26  R.  chairs,  $9.00. 
Ship  10  doz.  chairs  and  2  doz.  rockers  on  order  of  4-11, 
and  10  doz.  chairs  and  2  doz.  rockers  30,  60,  and  90  to 
complete  this  and  back  order.  (Signed)  J.  L.  Smath- 
ers."  The  other  facts  sufficiently  appear  in  the  opinion 
of  the  court. 
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R.  W.  Stoutz,  for  appellant. — If  the  extent  of  the  au- 
thority of  the  salesman  was  to  be  questioned  at  all  de- 
fendant's evidence  of  general  usage  or  custom  as  to  the 
authority  of  traveling  salesmen  should  have  been  admit- 
ted.— Kavfman,  et  al.  r.  Farley  Mfg.  Co.,  78  Iowa,  679. 
The  actual  authority  delegated  to  the  agent  is  not  ma- 
terial. We  are  concerned  with  the  apparent  scope  of 
the  authority  of  the  agent. — Montgomery  Furn.  Co.  v. 
Hardaway,  104  Ala.  100;  Wheeler  v.  McGuire,  86  Ala. 
402.  The  courts  judicially  know  that  a  vast  deal  of  the 
business  of  the  country  is  transacted  through  traveling 
salesmen. — kSimon  v.  Johnson,  101  Ala.  370. 

One  dealing  with  the  agent  or  officer  of  the  corpora- 
tion within  the  scope  of  the  apparent  power  of  such 
agent  or  officer,  is  not  affected  by  the  secret  instructions 
of  the  corporation  or  the  secret  limitations  which  may 
have  been  placed  upon  his  power. — Birmingha/m  Co.  v. 
Bank,  99  Ala.  379;  Higman  i\  Camody,  112  Ala.  467. 
The  contract  being  in  writing  and  purporting  to  be  a 
contract  on  its  face  the  principal  was  estopped  to  dis- 
pute the  authority  of  the  agent. — Tobias  l\  Morris,  126 
Ala.  535.  If  the  authority  of  the  agent  and  its  extent 
rests  in  parol  then  it  becomes  a  question  of  fact  for  the 
jury  when  it  is  a  disputed  fact,  and  not  a  question  »of 
law  for  the  court. — Buist  v.  Eufaula  Drug  Co.,  96  Ala. 
292;  Syndicate  Ins.  Co.  v.  Catchings,  104  Ala.  176;  U. 
a.  L.  I.  Co.  V  Ijesser,  126  Ala.  568;  B.  M.  R.  Co. 
V.  T.  C.  I.  d  K.  Co.,  127  Ala.  137.  Counsel  discusses 
other  assignments  of  error  but  cites  no  authority. 

Hamilton  &  Thornton,  for  appellee. — The  principle 
that  a  person  dealing  with  an  agent  must  know  the  ex- 
tent of  his  authority,  and  this  authoriyt  must  be  proved 
otherwise  than  by  the  declarations  or  acts  of  the  agent 
applies  in  this  case. —  Van  Eppes  v.  Smith,  21  Ala.  317; 
Powell  V.  Henry,  27  Ala.  612;  McMilla.n  v.  Wooten,  80 
Ala.  283;  Howe  Co.  v.  Ashley,  60  Ala.  496.  AVhile  a 
general  business  custom  or  usage  may  be  shown  the  cus- 
tom of  the  particular  locality  cannot  be. — Simon  v. 
Johnson,  101  Ala.  368. 
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DENSON,  J. — There  are  many  grounds  in  the  as- 
signment of  errors,  which,  on  account  of  undisputed 
facts  in  the  case,  it  will  not  be  necessary  for  us  to  con- 
sider. The  plaintiff  was  a  corporation  in  the  state  of 
North  Carolina,  doing  business  as  a  manufacturer  and 
seller  of  chairs.  It  had  in  its  employ  one  Smathers  as 
a  traveling  salesman  of  its  products.  Smathers,  in 
April,  1903,  in  the  course  of  hiii  employment  as  such 
salesman,  took  from  the  defendant,  who  was  engaged  in 
the  furniture  business  in  Mobile,  Ala.,  an  order  for  a 
bill  of  chairs  amounting  to  1270.  This  order  stipulated 
that  the  chairs  were  to  be  shipped  in  installments.  It 
was  forwarded  by  Smathers  to  the  plaintiff..  It  is  con- 
ceded that  the  plaintiff  accepted  this  order  and  made 
shipment  on  it  of  all  the  chairs  stipulated  for  in  it.  It 
was  also  conceded  by  plaintiff  that  the  defendant  had, 
before  the  commencement  of  this  suit,  paid  all  that  was 
to  be  paid  on  the  order  except  |90.  The  defendant  con- 
tended that  by  reason  of  discounts  agreed  to  be  allowed 
he  owed  only  |81,  and  the  verdict  of  the  jusj  is  in  ac- 
cord with  this  contention.  So  that,  so  far  as  the  amount 
due  on  the  plaintiff's  claim  is  concerned,  if  there  was  er- 
ror  in  the  rulings  of  the  court  on  the  admissibility  of 
evidence  to  support  plaintiff's  claim,  certainly  it  w^aa 
not  prejudicial  to  the  appellant. 

But  the  defendant  pleaded  a  set-off.  His  contention 
on  the  trial  was  that  on  the  2d  day  of  September,  1903, 
he  gave  to  Smathers,  the  salesman  of  plaintiff,  an  order 
for  chairs ;  that  the  plaintiff  received  the  order,  but  nev- 
er shipped  the  chairs,  and  declined  to  do  so.  Defendant 
insisted  that  this  order,  when  given  to  Smathers,  was 
a  complete  contract,  binding  plaintiff  to  ship  the  chairs, 
and  the  plaintiff  breached  it.  The  defendant  contends 
that,  after  Smathers  received  his  last  order,  chairs  such 
as  were  specified  in  the  order  advanced  in  price,  and  he, 
on  account  of  plaintiff  not  shipping  the  chairs  on  the 
last  order,  was  damaged  in  the  sum  of  f48.67;  that  be- 
ing the  difference  between  the  price  named  in  the  <wpder 
and  the  price  when  the  order,  according  to  his  insist- 
ence, should  have  been  filled.  At  the  c(Hiclusioni  of  de- 
fendant's evidence  the  court  on  motion  of  the  plaintiff, 
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excluded  all  of  the  evidence  oflfered  by  the  defendant, 
and  at  the  request  of  the  plaintiff  in  writing  charged 
the  jury,  if  they  believed  the  evidence,  they  should  find 
a  verdict  for  the  plaintiff.  The  question  for  consider- 
ation, in  connection  with  defendant's  contention,  in- 
volves the  authoirity  of  the  salesman  and  its  extent.  The 
I^aintiff's  contention  in  this  respect  was,  and  is,  that 
Bmathers  was  only  a  soliciting  agent,  and  that  orders 
taken  by  him  were  never  binding  on  it  until  they  were 
approved  and  accepted  by  plaintiff.  The  witness  Gates 
testified  (and  it  was  competent  evidence  under  Bena- 
berff  V,  Harris,  46  Mo.  App.  404)  that  Smathers  was 
plaintiff's  traveling  salesman,  with  authority  to  take 
orders  on  commission  subject  to  plaintiff's  approval.  In 
the  case  of  Simon  &  Son  v,  Johnson,  101  Ala.  368,  13 
South.  491,  one  phase  of  the  authority  of  a  traveling 
salesman  was  considered  and  det^mined  by  this  court; 
the  precise  question  there  determined  being  that  a  trav- 
eling salesman  of  merchandise,  making  sales  by  sam- 
ple on  a  credit  or  for  cash  to  be  paid  on  receipt  of  the 
goods  OP  the  invoice  of  them,  has  no  implied  authority 
to  collect  the  money  agreed  to  be  paid  from  the  pur- 
chaser. 

The  precise  question  presented  by  this  record  has  not 
been  determined  by  this  court.  In  the  case  of  Clough 
V.  Whiicomhy  an  order  was  taken  for  goods  by  a 
salesman  having  authority  similar  to  that  with  which 
the  salesman  in  this  case  was  clothed.  The  trial  court 
charged  the  jury:  "If  Clark  (the  salei^nan)  made  the 
CiHitract  with  the  defendant  for  the  goods,  and  the  plain- 
tiff agreed  to  give  Clark  a  commission  on  said  goods, 
then  Clark  was  his  agent  to  sell  said  goods."  The  ap- 
pellate court,  in  holding  the  instruction  bad,  said :  "A 
commission  allowed  to  one  who  solicits  orders  upon 
sales  effected  through  such  orders  does  not  constitute 
him  OP  prove  him  to  be  an  agent  with  authority  to  make 
absolute  contracts  of  sale." — Clough  v.  Whitcomb,  105 
Mass.  482 ;  Bensberg  v,  Harris,  46  Mo.  App.  404 ;  Finch 
V.  Mansfield,  97  Mass.  89 ;  Burhank  v.  McDuffee,  65  Me. 
135.  So  in  this  instance  Smathers  "did  not  sell  the 
goods,  or  even  contract  to  sell  them.    When  the  def end- 
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ant  had  completed  his  transaction  with  Smathers,  there 
had  been  no  binding  contract  made,  or  any  sale,  abso- 
lute or  conditional.  The  defendant  could  have  counter- 
manded his  order  at  any  time  before  the  goods  were 
shipped,  and  the  plaintiff  could  have  refused  to  accept 
the  order.  Neither  party  had  become  bound  by  anything 
then  done.  The  order  of  defendant  was  a  mere  proposal, 
to  be  accepted  or  not  as  the  plaintiff  might  see  fit,  and 
he  could  have  withdrawn  it  before  its  acceptance.  The 
minds  of  the  parties  had  not  met,  and  there  had 
been  no  mutual  assent  or  aggregatio  mentium." — Benj. 
on  Sales,  §§  40,  70;  Johnson  v.  Filkington,  39.  Wis.  62; 
McKindly  v.  Dunham,  55  Wis.  515,  13  N.  W.  485,  42 
Am.  Rep.  740;  Bcnsherg  v.  Harris^  46  Mo.  App.  404; 
Deane  &  Co.  v.  Everett,  90  Iowa,  242,  57  N.  W.  874;  if c- 
Connick  Harvesting  Co,  v,  Richardson,  (Iowa)  56  N. 
W.  682;  Stensgaard  v.  Smith,  (Minn.)  44  N.  W.  669,  19 
Am.  St.  Rep.  205 ;  Eskridge  v.  Glover^  5  Stew.  &  P.  264, 
26  Am.  Dec.  344.  In  the  light  of  the  elementary  prin- 
ciples and  of  the  adjudged  cases,  it  seems  clear  that  the 
order  or  writing  in  question  does  not  constitute  a  con- 
tract, in  the  absence  of  acceptance  or  of  any  action  un- 
der it  by  the  plaintiff.  It  does  not  purport  to  be  a  con- 
tract between  the  parties.  **Hy  it  plaintiff  was  not  ob- 
ligated to  do  anything  on  its  part.  Plaintiff  does  not  un- 
dertake, by  the  terms  of  the  writing,  to  ship  the  chairs 
(m  the  proposed  terms.  It  is  no  more  than  a  request  by 
the  salesman  that  the  plaintiff'  should  ship  to  defendant 
the  goods  named.  It  may  be  said  to  be  an  order,  but 
it  lacks  an  essential  element  of  a  contract — mutual  as- 
sent. Being  only  a  request  or  order,  which  required  ac- 
ceptance by  plaintiff  to  give  it  the  force  of  a  contract, 
it  follows,  as  has  already  been  stated,  that  it  might  be 
withdrawn  or  countermanded  at  any  time  prior  to  its 
being  so  accepted." 

We  do  not  say,  however,  that  the  acceptance  must  be 
a  formal  one.  It  is  insisted  that,  the  plaintiff  having 
accepted  and  filled  the  previous  order  given  to  the  plain- 
tiff's salesman  and  having  held  tlie  last  order  from  some 
time  in  the  early  part  of  September  until  November 
12th,  the  plaintiff  must  be  held  to  have  accepted  the  or- 
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der,  and  that  it  is  estopped  from  urging  non  acceptance. 
Estoppels  must  be  mutual,  or  they  are  not  effectual.  As 
we  have  seen,  there  is  no  time,  from  the  time  such  an  or- 
der is  received  until  it  is  accepted,  that  the  person  giving 
the  order  cannot  countermand  it.  It  is  plain  that  mere 
silence  on  the  part  of  the  plaintiff  after  receiving  the  or- 
der, without  any  act  tending  to  show  an  acceptance, 
would  not  cut  off  the  right  of  defendant  to  counter- 
mand. If  not,  then  it  cannot,  with  show  of  reason,  be 
insisted  that  silence  alone  should  constitute  an  accept- 
ance of  the  order  on  the  part  of  the  plaintiff.  Plaintiff 
said  nothing  about  the  order,  and  did  nothing  with  re- 
gard to  it,  until  on  the  12th  of  November,  1903,  in  reply 
to  a  letter  of  the  defendant  wTitten  on  the  10th  of  that 
month,  plaintiff  wrote  the  defendant  as  follows:  "Re- 
ferring to  your  order  of  9-2,  w^e  find  it  reads  10  plus  5 
off  in  60  days,  for  ten  doz.  shipments,  which  we  must  in 
justice  to  ourselves  decline,  as  this  would  not  give  us 
cost  of  production  on  this  particular  number,  being  our 
cheapest  chair.  Number  25  is  worth  to-day  $7.25  per 
doz.,  as  you  will  see  by  the  enclosed  price  list.  However, 
if  you  wish  the  chairs,  we  are  willing  to  accept  the  or- 
der at  f  6.75  and  $9.00  per  dozen,  subject  to  10  per  cent, 
for  cash  in  10  days,  or  60  days  net.  Please  advise  your 
wishes  in  the  matter,  and  oblige."  Having  the  right  to 
decline  acceptance  of  the  order  it  would  seem  that  it 
would  be  a  matter  of  no  importance  upon  what  ground 
the  declination  was  placed,  or  whether  any  ground  was 
stated,  the  letter  accentuates  the  fact  that  plaintiff  had 
not  favorably  considered  the  order,  and  this  letter,  writ- 
ten in  answer  to  defendant's,  makes  positive  announce- 
ment to  the  defendant  of  that  fact,  and  we  can  get  no 
more  than  that  out  of  it. 

The  court  properly  excluded  the  evidence  of  custom 
that  was  offered  by  the  defendant.  Without  conceding 
that  evidence  of  custom  would  be  competent  to  supply 
mutuality,  the  plaintiff  in  this  instance  was  domiciled 
in  North  Carolina,  and  it  cannot  be  presumed  that  it 
had  knowledge  of  the  custom  in  Mobile,  Ala. ;  and  this 
on  the  face  of  the  evidence  offered  was  the  limit  of  the 
territory  of  the  custom.     Moreover,  the  custom  offered 
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to  be  proved  was  a  custom  amongst  traveling  salesmen, 
and  did  not  embrace  the  principal  of  such  salesman. — 
Simon  d  iSw»  r.  Johnson,  101  Ala.  368,  13  South.  491; 
German-American  Insurance  Co.  t\  Commercial  Fire 
Insurance  Co.,  95  Ala.  469,  11  South.  117,  16  L.  R.  A. 
291 ;  Deane  &  Co.  v.  Everett,  90  Iowa,  242,  57  N.  W.  874. 
Whether  Smathers  told  defendant  or  not,  at  the  time 
he  took  the  order,  that  he  was  merely  taking  a  bid  from 
him,  and  he  would  have  to  send  it  on  to  the  house  for 
acceptance  or  rejection,  was  not  competent  evidence 
against  the  plaintiff. 

It  results  from  the  foregoing  considerations  that  no 
error  prejudicial  to  the  defendant  was  committed  by  the 
trial  court,  and  the  judgment  will  be  affirmed. 

Affirmed. 

Weakley,  C.  J.,  and  Haealson  and  Simpson,  JJ., 
concur. 


Baker  v.  Hutchinson. 

Trover. 
(Decided  June  6th,  1906.    41  So.  Rep.  809.)     ' 

Chattel  Mortgagea;  Conversion;  Wrongful  Taking;  Complaint. — 
A  count  in  a  complaint  which  aUeges  that  defendant  took 
possession  of  and  converted  to  his  own  use  cotton  raised  by 
a  third  person  who  had  given  plaintiff  a  mortgage  on  such 
cotton,  sufficiently  shows  plaintiff's  lien  and  defendant's 
wrongful  taking  of  the  lien  property. 

Same;  Interest  of  Plaintiff;  Pleading. — ^Where  the  complaint  al- 
leges that  plaintiff  had  a  lien  on  the  cotton  converted,  by  vir- 
tue of  a  mortgage  executed  to  him  by  a  third  person,  who 
raised  the  cotton  so  converted;  that  the  tnortgage  was  re- 
corded in  a  certain  bcok,  in  the  probate  office,  on  a  certain 
date,  in  the  county  where  defendant  took  the  cotton,  sufficient- 
ly shows  plaintiff's  lien  and  its  destruction  by  defendant. 

Fraud;  Pleading. — The  faots  constituting  the  fraud  must  be 
stated,  and  a  general  averment  of  fraud  is  insufficient. 

Chattel  Mortgages;  Conversion;  Defense  of  Prior  Lien;  Pleadings. 
A  plea  setting  up  as  a  delense  that  the  property  converted 
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was  taken  by  defendant  by  Tirtue  of  a  mortgage  executed  to 
defendant  by  the  owner  of  the  property.  Is  subject  to  demur- 
rer for  not  stating  facts  to  show  that  such  mortgage  consti- 
tuted a  prior  lien  or  superior  title  to  the  one  relied  on  by 
the  plaintiff. 

5.  Bame;  Release  of  Property;  Pleadings. — A  plea 'to  an  action  for 

destroying  the  mortgage  lien  of  plaintffF  which  avers  that 
when  the  mortgage  was  executed  to  plaintiff  it  was  agreed 
between  plaintiff  and  his  mortgagor  that  enough  of  the  crop 
so  mortgaged  should  be  disposed  of  by  the  mortgagor  to  en- 
able him  to  procure  supplies  to  make  the  crop,  and  that  any 
cotton  defendant  may  have  obtained  from  the  mortgagor  was 
to  pay  for  supplies  to  make  the  crop,  furnished  mortgagor 
by  defendant,  and  that  such  supplies  were  necessary  to  en- 
able mortgagor  to  make  the  crop,  was  not  sufficient,  as  no 
facts  are  stated  showing  a  release  by  the  mortgagee  of  the 
particular  cotton  alleged  to  have  been  converted,  in  accord- 
ance with  the  agreement. 

6.  Same;  Interest  of  Plaintiff;  Evidence. — The  mortgage  and  secured 

notes  were  properly  Introduced  as  links  in  the  chain  of  plain- 
tiifs  title,  and  as  showing  the  amounts  'due  on  them. 

7.  Bame;  Variance  Between  Mortgage  and  Notes. — The  fact  that  the 

wife's  name  did  not  appear  on  the  notes,  as  was  stated  in  the 
mortgage,  created  no  such  variance  as  would  impair  the  mort* 
gage  as  a  security  for  the  debts  of  the  actual  maker. 

8.  Bame;  Ownership  of  Chattels;  Evidence. — The  ownership  of  the 

land  on  which  the  cotton  was  grown  by  the  mortgagor,  when 
there  is  nothing  shown  to  the  contrary,  is  sufficiently  proven 
by  the  mortgage,  dated  1902,  being  given  on  the  crop  of  1903, 
and  evidence  of  plaintiff  that  the  mortgagor  lived  in  1903 
on  the  land  sold  him  by  plaintiff. 

9.  Action;  Trover  and  Case;  Waiver  of  Tort. — The  owner  of  the 

lien  does  not  waive  his  light  to  sue  in  trover  or  case  for  con- 
version, or  the  destruction  of  his  lien,  by  requesting  the  one 
who  has  converted  the  lien  chattels  to  pay  him  the  amount 
realized  therefrom. 

10.  Trover  and  Case;  Damages:   Evidence. — The   fact   that  three 

bales  of  cotton  were  converted  by  defendant,  together  with 
proof  of  the  value  of  cotton  per  pound  is  sufficient  to  au- 
thorize a  verdict  for  more  than  nominal  damages,  without 
proof  of  the  weight  of  each  bale. 

Appeal  from  Tallapoosa  Circuit  Court. 
Heard  before  Hon.  S.  L.  Brewer. 
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Action  by  Columbus  Hutchinson  against  D.  W. 
Baker.     Judgment  for  plaintiff.     Defendant  appeals. 

The  complaint  was  in  the  following  language:  "The 
plaintiff  claims  of  the  defendant  the  sum  of  $200  dam- 
ages for  the  wrongful  conversion  by  him,  on  or  about 
the  15th  day  of  October,  1903,  of  the  following  personal 
property,  to- wit:  Three  bales  of  lint  cotton,  the  prop- 
erty of  plaintiff.  (2)  The  plaintiff  further  claims  of 
the  defendant  the  sum  of  |200  damages  for  this:  that 
on  or  about  the  15th  day  of  October,  1903,  the  defendant 
did  take  possession  of  and  converted  to  his  own  use  three 
bales  of  lint  cotton,  which  was  raised  by  or  caused  to 
be  raised  by  W.  T.  Thomaston  in  Tallapoosa  county, 
Ala.,  during  the  j^ear  1903;  and  the  plaintiff  alleges 
that  he  has  a  lien  on  said  cotton  by  virtue  of  a  mortgage 
executed  by  said  Thomaston  to  this  plaintiff  on  the  8th 
day  of  December,  1902,  and  duly  recorded  in  the  office 
of  the  judge  of  probate  of  Tallapoosa  county,  the  coun- 
ty where  said  property  was  at  the  time  the  same  was 
received  by  the  defendant,  which  said  mortgage  was  re- 
corded on  the  10th  day  of  December,  1902,  in  book  104, 
p.  327 ;  and  the  plaintiff  alleges  that  with  notice  of  said 
lien  the  defendant  took  possession  of  said  property  and 
has  sold  or  otherwise  disposed  of  the  same  to  his  own 
use  and  benefit,  so  that  plaintiff  cannot  enforce  his  lien 
on  said  cotton." 

Demurrers  were  assigned  to  the  second  count  as  fol- 
lows: "Said  count  fails  to  show  that  the  defendant 
wrongfully  took  possession  of  the  property  described 
therein.  (2)  Said  count  fails  to  show  that  the  defend- 
ant did  wrongfully  take  possession  of  and  wrongfully 
convert  to  his  own  use  three  bales  of  lint  cotton,  which 
was  raised  or  caused  to  be  raised  by  W.  T.  Thomaston 
in  Tallapoosa  county,  Ala.,  during  the  year  1903.  (3) 
Said  count  states  a  mere  conclusion  of  the  pleader, 
where  it  says  that  phiintift'  had  a  lien  by  virtue  of  the 
mortgage,  when  said  mortgage  nor  the  substance  there- 
of is  not  set  out.  (4)  The  statements  or  averments  fail 
to  show  that  plaintiff  had  a  lien  on  said  cotton.  (5) 
Said  count  fails  to  show  that  the  mortgage  referred  to 
therein  constituted  a  lien  on  said  three  bales  of  cotton. 
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(6)  Said  count  is  too  vague  and  indefinite  for  defendant 
to  join  issue  on.  (7)  For  aught  that  appears,  the  tak- 
ing of  said  three  bales  of  cotton  was  rightfully  done  by 
defendant.  (8)  Said  count  does  not  show  with  suffic- 
ient certainty  what  the  defendant  did  with  the  cotton, 
and  fails  to  show  how  and  in  what  manner  defendant 
disposed  of  the  cotton.  ♦  ♦  ♦  ( 10 )  It  is  stated  as  a  mere 
conclusion  that  plaintiff  had  a  lien  on  the  cotton." 
These  demurrers  were  overruled. 

The  defendant  filed  the  following  plea :  "Plea  3.  The 
defendant  says  the  mortgage  referred  to  in  the  second 
count  of  the  complaint  is  void  againist  this  defendant, 
in  this:  that  the  said  Thomaston  was  indebted  to  this 
defendant  at  the  time  of  the  execution  of  the  mortgage, 
and  that  said  mortgage  was  given  for  the  purpose  of 
hindering,  delaying,  or  defrauding  this  defendant,  and 
that  the  plaintiff  participated  in  said  fraud."  Demur- 
rers were  interposed  to  this  plea  as  follows:  "Because 
said  plea  is  too  indefinite  to  advise  the  plaintiff  what 
he  is  called  upon  to  defend.  Said  plea  fails  to  allege 
that  the  plaintiff  knew  of  or  took  part  in  the  fraudulent 
giving  or  taking  of  the  mortgage.  Said  plea  does  not 
allege  that  the  plaintiff  had  any  connection  with  the 
fraud  therein  charged.  Because  the  vendee  cannot  set 
up  the  fraud  in  the  giving  of  the  paper  here  set  out. 
The  plea  fails  to  set  out  the  facts  which  constitute  the 
fraud."  These  demurrers  were  sustained  and  defendant 
filed  plea  4:  "Defendant  says  further,  that  if  it  got 
the  cotton  and  property  described  in  said  complaint, 
and  convertcHl  it  to  its  own  use,  it  was  under  and  by 
virtue  of  the  authority  conferred  in  a  mortgage  executed 
by  said  W.  T.  Thomaston  to  this  defendant,  and  de- 
fendant avers  that  said  mortgage  conveyed  to  this  de- 
fendant the  legal  title  to  the  property,  and  that  defend- 
ant was  ther(*fore  justified  in  converting  said  property 
to  his  own  use."  Demurrers  were  interposed  to  this 
plea  as  follows :  "The  same  does  not  show  that  defend- 
ant's mortgage  was  executed  prior  to  the  mortgage  of 
plaintiff  described  in  said  complaint.  Because  said 
plea  does  not  sufficiently  describe  the  claim  asserted  to 
the  property  by  the  defendant."    These  demurrers  were 
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sustained.  Defendant  filed  plea  5:  ^^At  the  time  the 
said  W.  T.  Thomaston  executed  the  mortgage  described 
in  the  complaint,  it  was  agreed  between  said  Thomas- 
ton  and  the  plaintiff  that  enough  of  the  crop  grown  by 
said  Thomaston  should  be  disposed  of  by  said  Thomas- 
ton  to  enable  him  to  secure  supplies  to  make  a  crop  dur- 
ing the  year  1903,  and  defendant  says  that  any  cotton 
that  he  got  from  said  Thomaston  was  to  pay  for  sup- 
plies to  make  said  crop  furnished  said  Thomaston  by 
defendant,  and  that  said  amount  of  supplies  were  nec- 
essary to  be  furnished  said  Thomaston  to  make  his 
crop."  Plaintiff  demurred  to  plea  5  as  follows:  "Be- 
cause said  plea  fails  to  allege  that  the  particular  cotton 
described  in  the  complaint  and  alleged  to  have  been  con- 
verted was  released  by  said  transacti(Hi  set  out  and 
described  in  said  plea  5." 

D.  H.  Riddle,  for  appellant — The  second  count  was 
insufficient  and  the  demurrers  thereto  should  have  been 
sustained. — Jones  v.  Webster ,  48  Ala,  109;  Fields  v. 
Karter,  121  Ala.  329;  Jones'  Chattel  Mortgage,  §  140. 
The  demurrers  to  plea  3  were  general  demurrers  and 
should  have  been  overruled  for  that  reason. — ^104  Ala. 
335 ;  3  Brick.  389.  The  mortgage  and  notes  should  have 
been  excluded. — Patterson  v.  Irving  132  Ala.  557. 

Geo.  a.  80RRELL,  for  appellee. — Plea  3  was  a  plea  set- 
ting up  fraud  and  did  not  aver  facts  showing  the  fraud. 
— McDonald  v.  Pearson,  114  Ala,  630 ;  Reynolds  v.  Goal 
Co.,  100  Ala.  296;  Loucheimer  v.  Bank,  98  Ala,  521. 
Counsel  discuss  other  issues  but  cite  no  authorities. 

WEAKLY,  C,  J. — The  second  count  of  the  complaint 
was  not  subject  to  the  demurrer  interposed.  It  was  suf- 
ficiently definite  under  our  liberal  rules  of  pleading, 
and  made  a  case  of  liability  for  the  destruction  of  plain- 
tiff's alleged  lien,  growing  cmt  of  the  mortgage.  It  was 
not  necessary  to  allege  the  evidential  facts  which  would 
upon  the  trial,  be  relied  on  to  establish  the  existence  of 
the  lien.  There  was  no  necessity  for  more  specific  aver- 
ments. 
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The  demurrer  to  the  third  plea,  as  amended,  was 
properly  sustained.  The  plea  did  not  allege  the  facts 
out  of  which  the  fraud  was  supposed  to  arise.  When 
fraud  is  pleaded  at  law  or  in  equity,  the  facts  out  of 
which  it  is  supposed  to  arise  must  be  stated.  A  mere 
general  averment  of  fraud  without  such  facts  is  insuf- 
ficient.— Reynolds  t\  Excelsior  Coal  Co.,  100  Ala.  296, 
14  South.  573. 

The  fourth  plea  did  not  show  that  the  mortgage  re- 
lied on  by  the  defendant  was  prior  or  superior  to  that 
of  the  plaintiflF,  and,  as  the  demurrer  pointed  out  this 
vice,  it  was  properly  sustained. 

The  Afth  plea  was  lacking  in  averments  to  show  a  re- 
lease of  the  cotton  in  question  in  accordance  with  the 
agreement  alleged  to  have  been  made  between  the  mort- 
gagor, Thomaston,  and  the  plaintiff  at  the  time  of  the 
execution  of  the  mortgage,  and  was  defective. 

The  plaintiff  had  the  right  to  introduce  the  mortgage 
and  notes  as  links  in  his  chain  of  evidence  to  support 
the  complaint  and  to  prove  how  much  was  due  thereon 
at  the  commencement  of  the  suit.  Evidence  that  the 
sum  of  $300  was  owing  on  the  notes  and  mortgage 
shows  that  the  mortgage  was  supported  by  considera- 
tion. The  fact  that  the  wife's  name  did  not  appear  on 
the  notes  as  the  mortgage  recited  would  not  impair  the 
mortgage  as  a  valid  security  for  the  notes  as  the  obli- 
gation of  the  husband. 

It  is  true  that  no  witness  stated  in  so  many  words 
that  Thomaston  owned  the  lands  on  w^hich  the  cotton 
was  grown  at  the  time  the  mortgage  was  executed,  yet, 
taking  the  date  and  the  recitals  of  the  mortgage  in  con- 
nection with  the  plaintiff^s  testimony  that  Thomaston 
lived  in  1903  on  the  place  sold  him  by  the  plaintiff  and 
grew  the  cotton  on  that  place,  the  only  rational  inter- 
pretation to  be  placed  upon  the  evidence,  in  the  absence 
of  anything  to  the  contrary,  is  that  Thomaston  bought 
the  place  prior  to  1903,  and  that  the  purchase  was  made 
either  prior  to  or  contemporalieous  with  the  execution 
by  him  of  the  mortgage  to  the  plaintiff  on  December  8, 
1902.     No  just  inference  could  be  drawn  which  would 
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authorize  a  jury  to  find  that  the  plaintiff  took  a  mort- 
gage upon  his  own  property  from  Thomaston  to  secure 
the  latter's  debt. 

The  plaintiflf  waived  no  right  to  sue  in  this  action  by 
calling  on  defendant  to  pay  him  the  amount  realized 
on  the  cotton.  We  think  that  evidence  of  a  conversion 
by  defendant  of  three  bales  of  cotton,  its  value  per 
pound  being  shown,  authorized  the  jury,  without  proof 
^f  the  weight  of  each  bale,  to  find  that  plaintiff  had  sus- 
tained more  than  nominal  damages,  and  hence  the 
charge  limiting  the  recoverj^  to  nominal  damages,  re- 
quested by  defendant,  was  rightly  refused. 

There  was  no  conflict  in  the  evidence,  and  the  circuit 
court  committed  no  error  in  giving  the  affirmative 
charge  for  the  plaintiff. 

Affirmed. 

Tyson,  Simpson,  and  Andbeson,  JJ.,  concur. 


Smith  V.  Hilton. 

Trover  Against  Conntahle. 
(Decided  June  30th,  1906.    41  So.  Rep.  747.) 

Justices  of  the  Peace;  Qualification;  Void  Acts. — A  Justice  of  the 
peace  whose  term  of  office  expired  in  August  1904,  and  who 
failed  to  give  an  official  bond  as  reqtiired  by  General  Acts 
1903,  p.  238,  thus  extending  his  term  until  the  next  general 
election,  vacated  the  office,  and  an  attachment  issued  by  him 
after  Sept.   10,   1904,  was  void. 

Sheriff's  and  Constables;  Wrongful  Attachments;  Void  Writ  no 
Defense. — A  constable,  under  a  void  writ  of  attachment,  le- 
vied upon  certain  property  and  delivered  the  same  to  plaintiff's 
landlord,  who  sold  the  property  and  applied  the  proceeds  to 
an  alleged  indebtedness  of  plaintiff  for  rent.  Held,  even 
if  plaintiff  was  indebted  to  his  landlord  in  an  amount  exceed- 
ing the  value  of  the  cotcon,  such  fact  constituted  no  defense 
to  an  action  of  conversion  against  the  constable. 
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Appeal  from  (roneva  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

This  is  an  action  by  A.  H.  Hilton  against  W.  H. 
Smith,  a  constable,  for  the  conversion  by  him  of  certain 
cotton  alleged  to  belong  to  plaintiff .  The  facts  neces- 
sary to  an  understanding  of  the  opinion  sufficiently  ap- 
pear therein. 

Espy  &  Farmer,  for  appellant. — The  case  of  Bodman 
r.  Griiiham,  111  Ala.  194,  is  relied  on  by  appellant  to 
support  his  contention  that  evidence  of  the  fact  that  ap- 
pellee owed  lUackmon,  his  landlord,  more  than  the  pro- 
ceeds of  the  cotton  as  rent  and  that  it  was  so  applied, 
was  admissible  and  a  complete  defense. to  the  action. 

R.  P.  Coleman,  for  appellee. — Blackmon  had  no 
right  to  replevy. — §  555,  code  1896;  Wool  fork  v.  In- 
ffram,  53  Ala.  11.  Testimony  as  to  the  application  of 
the  proceeds  of  the  cotton  to  pay  the  landlord  was  in- 
admissible.— Keith  r.  Hamm,  89  Ala.  590;  Byrd  v. 
Womack,  69  Ala.  390,  and  cases  therein  cited. 

HARALSON,  eJ. — It  seems  to  be  admitted  on  both 
sides,  that  C.  A.  Hard  wick,  who  issued  the  attachment 
in  favor  of  K.  Blackmon  against  the  plaintiff  in  this 
case,  A.  H.  Hilton,  was  not  in  fact  a  justice  of  the  peace, 
at  the  time  he  issued  such  attachment.  He  had  been  a 
justice,  whose  term  of  office  had  expired,  and  he  failed 
to  give  an  official  bond  by  the  10th  of  September,  1904, 
as  required  by  act  approved  17th  September,  1903  (Gen. 
Acts  1903,  p.  238),  which  act  provides,  that  the  failure 
to  execute  ^-uch  bond  by  that  date,  vacat(Hl  the  office. 

The  attachment  was  issued,  therefore,  by  a  person  not 
authorized,  and  it  was  of  no  more  legal  effect  than  if  it 
had  been  issuc^l  by  a  private  individual.  The  writ  that 
was  issued  was  void,  and  would  not  support  a  levy.  On 
the  motion  of  plaintiff',  said  Hardwick  dismissed  said 
attachment,  as  is  stated  in  the  bill  of  exceptions.  This 
means  nothing  more  nor  less,  than  that  said  Hardwick 
repudiated  said  attachment,  as  having  been  inadvert- 
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ently  and  improperly  issued  by  him,  and  that  he  would 
have  nothing  more  to  do  with  the  matter. 

Before  this  action  on  the  part  of  said  Hardwick,  the 
constable,  W.  H.  Smith,  into  whose  hands  the  writ  of 
attachment  went,  turned  the  bale  of  cotton,  on  which  he 
had  levied  the  writ,  in  to  the  hands  of  K.  Blackmon, 
who  claimed  an  interest  in  the  cotton  levied  on,  upon 
Blackmon  giving  him  an  indemnifying  bond.  The  con- 
tention between  the  plaintiff  and  Blackmon  was,  as  ap- 
pears by  the  bill  of  exceptions,  that  plaintiff  had  rented 
land  from  Blackmon  for  the  year  1904,  at  a  stated  rent, 
and  made  a  crop  on  it,  for  which,  as  he  alleges,  he  paid 
Blackmon,  ?60,  which  was  all  that  he  owed  for  rent  of 
the  land.  Blackmon,  on  the  other  hand,  claimed  that 
plaintiff  had  not  paid  all  his  rent,  but  owed  him  more 
on  that  account,  than  the  bale  of  cotton  was  worth. 
Therefore,  Blackmon  sold  the  bale  of  cotton  and  applied 
the  proceeds,  as  he  contends,  towards  the  payment  of 
the  rent  still  owing  by  plaintiff  to  him. 

Thereupon,  plaintiff  commenced  this  action  in  trover 
against  W.  H.  Smith,  the  constable,  for  the  conversion 
of  said  bale  of  cotton.  The  defendant  filed  the  plea  of 
not  guilty,  and  another  plea,  which  is  not  set  out  in  the 
record  proper,  nor  in  the  bill  of  exceptions,  which  plea 
was,  on  motion  of  plaintiff,  stricken  out.  Whether  prop- 
erly or  improperly  stricken,  we  are  unable,  and  are  not 
called  on  to  adjudge,  since  we  are  not  informed  of  the 
nature  and  character  of  said  plea.  The  case  was  tried 
on  the  plea  of  the  general  issue,  and  the  court  gave  the 
general  charge  for  the  plaintiff.  It  also  instructed  the 
jury,  that  the  measure  of  plaintiff's  damages  would  be 
the  value  of  the  cotton  at  the  time  of  the  conversion  of 
the  same  with  interest  from  date  of  the  conversion  to 
the  time  of  the  trial.  These  charges  are  assigned  as  er- 
ror, and  only  the  first  is  insisted  on  in  argument. 

As  we  have  stated,  the  contention  of  defendant  is, 
that  if  plaintiff  was  indebted  to  Blackmon,  his  land- 
lord, for  a  balance  due  on  rents  for  1904,  and  Black- 
mon, after  defendant  delivered  the  cotton  to  him,  sold 
it,  and  applied  the  proceeds  to  that  indebtedness,  this 
plaintiff  could  not  recover  in  the  case,  if  the  value  of 
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the  cotton  sold  did  not  exceed  plaintiff's  alleged  indebt- 
ness  to  Blacknion.  This  is  tantamount  to  saying,  that 
if  A.  owes  B.  a  debt  the  latter  has  the  legal  right  to  take 
possession  of  A.'s  personal  property,  without  his  con- 
sent and  dispose  of  it,  and  apply  the  proceeds  of  his  sale 
to  his  debt  without  liability  therefor. 

In  Belser  v.  Youngblood,  103  Ala.  545,  15  South.  863, 
we  held,  that  when  a  tenant  who  has  executed  a  mort- 
gage^ on  the  crops  gro^Ti  on  leased  premises,  sells  a  por- 
tion of  such  crops  without  instruction  or  authority  of 
his  landlord,  the  purchaser  is  liable  in  trover  to  the 
mortgagee,  though  the  proceeds  of  the  sale  were  paid 
to  the  landlord  in  payment  of  rent  due  him.  It  was 
there  said,  that  a  different  rule,  would  sanction  a  dan- 
gerous precedent,  and  be  contrary  to  the  former  rulings 
of  the  conrt— Keith  i\  Ham,  89  Ala.  590,  7  Eouth.  234 ; 
Bird  V,  Womdck,  69  Ala.  392;  Higgins  v.  Whitney ,  24 
Wend.  380.  In  Bird  v.  Womack,  supra,  which  was  an 
action  of  trespass  de  bonis  asportatis,  it  was  held,  that 
if  the  defendant,  being  a  mere  trespasser,  has  applied 
the  property  seized  by  him  to  the  plaintiff's  use,  but 
without  authority,  and  without  plaintiff's  consent,  ex- 
press or  implied,  this  fact  is  not  available  to  him  in  mit- 
igation of  damages,  although  the  use  to  which  the  prop- 
erty was  applied,  was  the  satisfaction  of  a  lien  which 
a  third  party  held  thereon.  In  the  course  of  the  opinion 
it  was  said:  "If  defendants  generally,  were  permitted 
to  invoke  such  a  defense,  they  would  be  encouraged  in 
pragmatical  interferences  with  the  property  of  third 
persons,  and,  perhaps,  to  such  an  extent  as  frequently 
to  endanger  the  public  peace.  It  is  carrying  the  rule 
sufficiently  far  to  accord  this  right  of  recoupment  to 
parties  who  holds  liens  on  property,  which  is  the  sub- 
ject of  conversion  or  trespass,  and  w'^  are  not  inclined 
to  extend  its  operation  further,  despite  the  hardship  of 
the  principle  in  many  cases." 

We  find  no  error  in  the  record,  and  the  judgment  be- 
low is  affirmed. 

Weakley^  C.  J.,  and  Dowdell  and  Denson^  JJ.,  con- 
cur. 
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Smiley  v.  Hooper,  et  al. 

Trover, 
(Decided  June  Tth,  1906.    41  So.  Rep.  660,) 

1.  Witnesses;   Cross  Examination;  Discretion  of  Trial  Court, — It 

was  largely  within  the  discretion  of  the  trial  court  as  to 
what  latitude  it  would  allow  upon  cross  examination,  to  test 
the  knowledge,  accuracy  of  memory,  and  truthfulness,  and 
as  oontroverting  the  facts  deposed  to  by  a  witness,  who  on 
his  direct  examination,  testified  that  he  had  purchased  the 
wood,  alleged  to  have  been  converted,  for  the  plalntifF  as  his 
agent. 

2.  Evidence;  Relevancy;  Matters  Explanatory  of  Facts  in  Evidence, 

— The  defendants  having  raised  the  issue  as  to  whether  plain- 
tiff bought  the  wood,  alleged  to  have  been  converted,  for  him- 
self, or  a£  agent  for  a  certain  Iron  Co.,  it  was  competent  for 
plaintiff  to  show  that  when  he  settled  with  the  Iron  Co.,  no 
credit  was  allowed  him  for  wood  not  delivered,  as  showing 
the  nature  of  the  transactions  between  plaintiff  and  the  Iron 
Co. 

3.  Same;  Hearsay. — It  was  incompetent  to  show  by  witness  decla- 

rations alleged  to  have  been  made  by  the  superintendent  of  a 
certain  company  that  S.  in  purchasing  certain  wood,  was  act- 
ing«(for  the  corjwration,  although  plaintiff  introduced  evidence 
tending  to  show  that  S.  purchased  the  wood,  alleged  to  have 
been  converted,  as  agent  for  plaintiff. 

4.  Execution;  Wrongful  Levy;  Action;  Evidence. — ^The  issue  being 

whether  the  wood,  which  was  Jevied  on  under  execution 
against  another,  was  the  property  of  the  plaintiff,  it  appearing 
that  the  wood  had  been  purchased  by  S.  whom  plaintiff  in- 
sisted, was  his  agent,  evidence  as  to  contracts  made  by  S. 
with  other  persons,  and  the  marks  placed  by  S.  on  wood 
bought  for  other  parties,  was  admissible. 

5.  Same;  Defenses. — In  an  action  against  the  sheriff  and  another 

for  the  wrongful  conversion  of  certain  wood,  by  levy  Euid  sale 
under  execution  against  another  than  plaintiff,  proof  that 
plaintiff  purchased  the  wood  as  the  agent  of  another  will  de- 
feat recovery,  if  believed. 

6.  Same;   Instructions. — An    instruction   asserting   that    unless    the 

jury  believed  from  the  evidence  that  the  legal  title  to  the 
wood  was  in  plaintiff,  he  could  not  recover,  was  correct,  in 
an  action  for  trover. 


Digitized  by 


Google 


-*71  OF  ALABAMA.  647 

[Smiley  v.  Hooper,  et  aL] 

7.  Principal  and  Agent;  Existence  of  Relation;  Evidence;  Declaror 

tions  of  Agent. — The  existence  of  the  relation  of  principal 
and  agent  is  not  shown  by  the  mere  declaration  of  the  agent. 

8.  Trial;  Instructions;   Sufficiency    of  Evidence. — It   being    suffi- 

cient, in  a  civil  case,  if  the  evidence  reasonably  satisfies  the 
jury  of  the  truth  of  the  allegations,  a  charge  requiring  that 
they  be  convinced  with  "reasonable  certainty  by  credible 
testimony"  is  erroneous,  as  requiring  a  too  high  degree  of 
proof. 

9.  Sales;  Right  to  Sell;  Seller's  Title. — Where  one  cut  wood  under 

a  contract  with  a  corporation,  under  which  the  wood  did  not 
become  the  property  of  the  corporation  until  delivered  at  a 
certain  place,  a  sale  but  such  one  to  another  before  shipping 
the  wood  to  that  certain  place,  passed  title  to  the  wood  to 
the  purchaser. 

Appeal  from  Marshall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

This  was  an  action  against  Hooper  and  the  sheriff 
brought  by  plaintiff  for  the  conversion  of  certain  wood 
alleged  to  be  the  property  of  the  plaintiff.  Hooper  had 
a  judgment  against  one  Bntrican,  and  procured  execu- 
tion to  be  issued  on  it  which  execution  was  levied  upon 
certain  wood  as  the  property  of  Entrican.  The  wood 
was  sold  under  said  execution.  The  evidence  tended 
to  show  that  Stewart,  as  the  agent  of  the  plaintiff,  had 
bought  this  wood  from  Entrican  and  other  parties,  and 
had  paid  them  for  the  same,  and  it  had  been  delivered 
before  the  levy  of  the  execution.  The  court  permitted 
the  witness  Malone  to  state,  over  the  objection  of  the 
plaintiff,  that  in  the  fall  of  1902  Bntrician  tried  to  em- 
ploy him  to  haul  some  wood,  and  told  him  that  he  would 
have  to  wait  for  his  pay,  and  that  he  had  to  ship  his 
wood  to  Attalla  in  order  to  get  pay  for  it,  and  that  at 
that  time  Entrican  had  hauled  some  wood  for  the  rail- 
road. The  witness  Coleman  was  permitted  to  testify 
that  he  had  a  conversation  with  McClane  about  Stewart, 
and  that  McLane  said  that  he  was  the  agent  of  the  Eagle 
Iron  Company,  and  was  buying  wood  for  the  Eagle  Iron 
Company,  along  the  line  of  the  Nashville,  Chattanooga 
&  St.  Louis  Ry.,and  that  McClane  said  that  Stewart  was 
authorized  to  buy  wood  and  pay  for  it,  and  that  he  was 
authorized  to  make  contracts  for  the  company;  also  to 
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state  that  witness  was  in  the  employ  of  the  Eagle  Iron 
Company;  also  that  Stewart  said  he  was  buying  wood 
for  the  Eagle  Iron  Company  when  he  made  a  contract 
for  wood;  also  that  witness  and  Stewart  worked  to- 
gether; also  that  he  had  a  contract  with  the  Eagle  Iron 
Company,  made  with  Stewart,  and  that  McClane  said 
a  contract  made  with  Stewart  for  the  Eagle  Iron  Com- 
pany was  good.  Witness  Bohanan  was  permitted  to  tes- 
tify over  the  objection  of  the  plaintiff  that  he  had  never 
heard  McClane  say  that  Stewart  was  representing  Smi- 
ley. McCord  was  permitted  to  testify  to  practically  the 
same  state  of  facts  as  the  witness  Coleman. 

The  court,  at  the  request  of  the  defendant,  gave  the 
following  written  charges:  "(1)  Before  there  can  be  a 
recovery  by  the  plaintiff,  he  must  prove  with  reasonable 
certainty  by  credible  testimony  that  the  wood 
was  his  property.  (2)  The  court  charges  the 
jury  that,  if  the  wood  sued  for  was  cut  and  put  on 
the  railroad  by  Entrican  under  the  written  contract 
made  by  him  and  McClane  on  October  5,  1902,  then  you 
must  find  for  the  defendants,  and  it  would  make  no  dif- 
ference in  that  case,  if  it  be  a  fact,  that  Smiley,  or  Stew- 
art,or  the  Eagle  Iron  Company  had  paid  to  Entrican 
f  1.50  per  cord  on  the  oak  wood  and  f  1.25  per  cord  on 
the  pine  wood.  (3)  The  court  charges  the  jury  that  if 
Stewart  was  the  agent  of  the  Eagle  Iron  Company,  and 
bought  the  wood  sued  for  as  such,  then  you  must  find 
for  the  defendant.  (4)  Agency  may  be  proven  by  cir- 
cumstances, and,  if  the  evidence  reasonably  convinces 
you  that  Stewart  was  the  agent  of  the  Eagle  Iron  Com- 
pany in  the  purchase  of  the  wood  in  question,  then  your 
verdict  must  be  for. the  defendant.  (5)  The  court 
charges  the  jury  that,  while  an  agent  may  purchase 
property  for  an  undisclosed  principal,  yet  if,  when  he 
makes  the  purchase,  he  represents  that  he  is  the  agent 
of  a  certain  person,  then  the  law  presumes  that  such 
contract  is  the  contract  of  that  person;  and,  if  it  is 
claimed  that  it  is  in  fact  the  contract  of  some  other  per- 
son, the  burden  of  proving  this  is  on  the  party  so  claim- 
ing.    (6)  Unless  you  are  reasonably  satisfied  from  the 


Digitized  by 


Google 


1*7-3  OP  ALABAMA,  649 

[Smiley  v.  Hooper,  el  «!.] 

evidence  that  the  legal  title  to  the  wood  in  question  is 
in  Smiley,  you  must  find  for  the  defendant." 

John  A.  Lusk,  for  appellant. — The  following  propo- 
sitions of  law  and  the  authorities  cited  will  sustain  the 
contention  of  the  appellant  as  to  the  several  matters  set 
out  in  the  assignment  of  errors.  Stewart's  agency  for 
the  Eagle  Iron  Co.  could  not  be  proven  by  proving  the 
declarations  of  McClane  or  himself,  unless  it  was  sho\^nii 
that  they  had  either  an  express  or  an  implied  authority 
to  make  such  declaration,  or  that  it  was  a  part  of  the  res 
gestae,  and  about  a  matter  in  which  he  had  authority  to 
act.— Abbott's  Trial  Brief,  p.  12S -yHirsch  v.  Oliver,  91 
Ga.  554;  4  Mayfield's  Dig.  550,  §  593;  3  Brickell  Dig.  25, 
§  108;  4  Mayfleld's  Dig.  526,  §  80;  1  Elliott's  Ev.  §§ 
552,  451;  2  Greenleaf  on  Ev.  (16  Ed.)  §  63. 

Statements  of  the  agent  subsequent  to  the  transac- 
tion in  question  are  not  evidence  against  the  principal. 
—4  Mayfield's  Dig,  527,  §  95;  3  Stewart,  18;  5  Mayfield's 
Dig.  777,  §  24;  3  Brick.  Dig.  p.  423,  §§  248-251. 

To  render  admissions  or  declarations  of  an  alleged 
agent  admissible  as  evidence  against  an  alleged  princi- 
pal they  must  be  contemporaneous  with  and  explanatory 
of  the  acts  and  within  the  scope  of  the  authority  of  the 
supposed  agent  and  while  in  the  execution  of  the  act 
of  agency  forming  the  res  gestae. — 4  Mayfield's  Dig.  527, 
§  92;  also  549,  §  572;  72  Ala.  112;  3  Brick.  Dig.  p.  25, 
§108. 

That  the  plaintiff  or  his  agent  did  or  omitte<i  to  do  a 
certain  thing  with  other  and  different  parties  than  the 
defendants  or  the  person  through  whom  the  defendants 
claim  to  derive  title  and  right  to  the  wood  in  question 
is  not  evidence  that  plaintiff  or  his  agent  did  the  same 
thing  with  the  defendants'  source  of  title. — 1  Elliott  on 
Ev.  §  159;  Abbott's  Trial  Brief,  281;  2  So.  Rep.  Dig. 
1003,  §  31;  Berzell  v.  Maas,  116  Ala.  68. 

Stbbbt  &  ISBELL,  for  appellee. — It  was  without  dis- 
pute that  the  property  at  one  time  lielonged  to  Entrican. 
It  was  contended  in  the  first  instance  by  defendants 
that  the  title  had  never  passed  out  of  Entrican ;  that  the 
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wood  was  gotten  out  by  Entrican  under  a  written  con- 
tract between  himself  and  one  McLane,  superintendent 
of  ^'The  Eagle  Iron  Co.,"  and  which  is  set  out  in  the  rec- 
ord. It  is  clear  that  if  this  was  the  contract  the  title  to 
the  wood  was  still  in  Entrican. — McFaddcn  v.  Hender- 
son, 128  Ala.  221',  Foley  v.  Felrath,  98  Ala.  176;  24  Am. 
&  Eng.  Ency.  Law  (2nd  Ed.)  p.  1149;  Benj.  on  Sales 
(Bennett's  Ed.),  p.  652. 

It  is  claimed,  however,  by  plaintiff^ that  this  written 
contract,  was  abandoned  by  Entrican,  and  that  he  made 
a  new  contract  for  the  sale  of  the  wood  to  one  Stewart 
as  agent  for  plaintiff.  The  defendants  contended,  if 
this  written  contract  was  rescinded,  or  modified  it  was 
by  agreement  with  said  Stewart,  as  agent  of  "The  Eagle 
Iron  Co."  Whether  Stewart  was  agent  of  plaintiff,  or 
whether  he  was  agent  of  'The  Eagle  Iron  Co.,"  was  one 
of  the  chief  controversies  at  the  trial.  Upon  this  ques- 
tion much  testimony  was  offered  by  defendants  to  which 
exceptions  were  reserved.  It  consisted  largely  of  evi- 
dence of  declarations  made  by  both  Stewart  and  the 
superintendent  of  the  Eagle  Iron  Co.,  that  Stewart  was 
the  agent  of  the  said  company,  and  of  contracts  made  by 
Stewart  in  the  company's  name.  These  declarations 
and  acts  were  made  at  the  time  of  the  transaction  of  the 
matters  to  which  they  related,  and  were  therefore  a  part 
of  the  res  gestae,  and  were  admissible  not  only  against 
the  party  making  the  declarations,  but  against  the 
world.  We  submit  that  all  the  rulings  of  the  court  of 
this  character  are  justified  by  the  principles  declared 
in  the  following  authorities :  1  Am.  &  Eng.  Ency.  Law 
(2nd  Ed.)  p.  960,  905,  969;  Tcnn.  liiver  Nai\  Co.  v. 
Knvanavgh,  101  Ala.  1;  Reynolds  i\  Collins,  78  Ala.  94; 
Abbott' s  Civil  Trial  Brief  (2nd  Ed.)  p.  343;  1  Green, 
on  Evidence,  §§  108-114. 

SIMPSON,  J.— This  was  an  action  of  trover  for  the 
conversion  of  200  cords  of  wood,  brought  by  the  appel- 
lant (as  plaintiff)  against  the  appellees  (defendants), 
being  the  plaintiff  in  execution  and  the  sheriff*.  The  de- 
fendant pleaded  justification;  the  supposed  act  of  con- 
version being  the  levy  on  the  wood  under  an  execution 
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against  one  Entrican.  There  are  29  exceptions  to  ques- 
tions to  the  witness  Stewart  and  tb  the  overruling  of 
motions  to  exclude  the  answers  to  the  same.  These  were 
all  asked  by  the  defendant  on  cross-examination.  The 
witness  professed  to  have  bought  the  wood  for  Smiley, 
the  plaintiff,  and  the  defendant  was  evidently  trying  to 
test  the  witness  as  to  his  accuracy,  his  recollection,  or 
his  truthfulness,  and  controverting  the  fact  that  the 
wood  was  bought  for  Smiley  and  was  his  property.  The 
law  allows  great  latitude  in  cross-examination  for  these 
purposes,  and  it  is  a  matter  which  rests  largely  in  the 
discretion  of  the  trial  court  as  to  the  extent  to  which 
the  cross-examination  may  be  allowed.  We  cannot  see 
that  there  was  any  abuse  of  the  discretion  by  the  trial 
judge  in  regard  to  these  questions  and  answers. — A.  0, 
Rhodes  Furniture  Co.  i\  Weeden  &  Dent,  108  Ala.  252, 
257,  258,  19  South.  318;  Tobias  v,  Treist,  103  Ala.  664, 
15  South.  914;  Nohlin  v,  State,  100  Ala.  13,  14  South. 
767.  The  same  principles  apply  to  assignments  of  er- 
ror numbered  from  30  to  38,  inclusive,  relating  to  the 
cross-examination  of  the  witness  .Entrican;  also  to  as- 
signments from  39  to  44,  inclusive,  relating  to  the  cross- 
examination  of  the  witness  Wildman  and  the  plaintiff. 
Referring  to  the  forty-fifth  assignment,  the  plaintiff 
had  testified  in  his  own  behalf  that  he  was  furnishing 
the  wood  which  he  bought  to  the  Eagle  Iron  Company, 
that  they  paid  him  always  just  10  cents  per  cord  more 
than  he  paid  for  the  wood,  and  when  they  notified  him 
to  put  down  the  price  of  the  wood  he  did  so,  etc.  The 
plaintiff  then  offered  to  prove  by  him  that  when  he  set- 
tled with  said  company,  and  was  charged  by  them  with 
all  the  money  received  by  them,  and  credited  with  wood, 
"no  deduction  or  credit  was  made  or  allowed  to  him  on 
account  of  the  wood  which  was  not  delivered."  The  de- 
fendant objected  to  this  testimony,  and  the  court  sus- 
tained the  objection  and  excluded  the  testimony.  In 
this  the  court  erred.  The  evident  tendency  of  questions 
allowed  to  the  defendant  on  cross-examination  as  to  the 
transactions  between  the  plaintiff  and  the  Eagle  Iron 
Company  was  to  raise  the  question  whether  or  not  plain- 
tiff was  simply  acting  as  the  agent  of  that  company  in 
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purchasing  the  timber,  so  that  said  company  was  the 
owner  of  the  timber,  and  the  matter  here  proposed  to 
be  proved  by  the  plaintiff  was  relevant  to  show  what  the 
real  transaction  was  between  them,  as  going  to  show 
who  was  the  owner  of  the  wood,  and  should  have  been 
fitllowed,  in  view  of  the  evidence  already  admitted. 

The  objections  of  the  plaintiff  to  the  several  questions 
to  the  witness  Coleman,  and  motions  to  exclude  the  an- 
swers, should  have  been  sustained.  It  was  not  compe- 
tent to  prove  who  Stewart  was  representing  by  what 
McClane,  the  superintendent  of  the  Eagle  Iron  Co., 
said.  This  was  clearly  hearsay  testimony.  The  same  is 
true  with  regard  to  the  statements  by  the  witness  Mc- 
Cord  as  to  what  McClane  said.  The  contracts  made  by 
Stewart  with  other  parties,  and  as  to  the  marks  placed 
by  him  on  the  wood  bought  for  other  parties,  were  prop- 
erly admitted  as  having  some  relevancy  as  to  the  ques- 
tion whose  wood  it  was  that  was  levied  on.  The  fact 
that  Entrican  had  hauled  some  wood  to  the  railroad  was 
relevant,  but  his  statements  made  to  the  witness  Malone 
should  have  been  excluded.  There  was  error,  also,  in 
allowing  the  witness  Bohanan,  over  the  objection  of 
plaintiff,  to  relate  what  McClane  said  about  whom 
Stewart  represented. 

Charge  1,  given  at  the  request  of  the  defendant,  exacts 
too  high  a  degree  of  proof.  It  is  sufficient  if  the  evi- 
dence reasonably  satisfies  the  jury. — Moore  v,  Heineke, 
119  Ala.  ()29,  632,  640,  24  South.  374.  The  court  erred 
in  giving  charge  2,  on  request  of  the  defendant.  Ac- 
cording to  the  contract  therein  referred  to,  the  wood 
purchased  by  Entrican  for  the  Eagle  Iron  Company 
would  not  become  the  property  of  that  company  until 
delivered  "f.  o.  b.  cars"  at  Attalla,  Ala.,  for  them,  so 
that,  though  Entrican  may  have  cut  it  and  put  it  on  the 
railroad  under  that  contract,  yet,  if  he  sold  it  to  Smiley 
before  shipping  it  to  the  said  company,  it  was  Smiley's 
wood. 

Charges  3  and  4,  requested  by  defendant,  were  prop- 
erly given.  The  burden  being  on  the  plaintiff  to  show 
that  the  wood  sued  for  belonged  to  him,  proof  that  it 
was  bought  for  another  party  would  defeat  his  recovery. 
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Charge  5,  given  on  the  request  of  the  defendant, 
should  have  been  refused.  It  cannot  be  said  that,  be- 
cause a  party  purchasing  property  states  that  he  is  buy- 
ing for  another  party,  the  law  presumes  that  the  con- 
tract is  the  contract  of  that  party.  Agency  cannot  be 
proven  by  the  mere  statement  of  the  agent. 

Charge  6  was  properly  given  on  request  of  the  de- 
fendant; the  burden  being  on  the  plaintiff  to  prove  that 
he  was  the  owner  of  the  property  for  the  conversion  of 
which  the  suit  was  brought. 

The  judgment  of  the  court  is  reversed,  and  the  cause 
remanded. 

Weakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 


Southern  Ry.  Co.,  v.  City  of  Attalla. 

Trover. 

(Decided  June  14th,  190(>.    41  So.  Rep.  664.) 

1.  Trcver;  Right  of  Action;  Right  of  Possession. — In  order  to  re- 

cover In  an  action  of  trover,  the  right  to  property,  general  or 
special,  and  possession,  or  immediate  right  of  possession, 
must  be  in  the  plaintiff  at  the  time  of  the  conversation. 

2.  Same;  Complaint;  Allegations :  Sufficiency. — In  an  action  for  the 

conversion  of  water,  an  allegation  that  plaintiff  put  the  water 
into  a  tank  belonging  zo  another  railroad,  pursuant  to  a  con- 
tract with  such  road  binding  plaintiff  to  furnish  water  to 
such  railroad  for  it&  exclusive  use,  and  that  defendant  took 
the  water  and  converted  it  to  its  own  use,  sufficiently  shows 
ownership  in  plaintiff  and  plaintiff's  possession  at  the  time 
of  the  conversion. 

3.  Election  of  Remedies;  Grounds. — The  party  must  have  two  actual 

Inconsistent  remedies  to  make  a  case  for  the  application  of 
election  of  remedies. 

4.  Money  Recewed;  Conversation;  Waiver  of  Tort. — Until  there  has 

been  a  sale  of  the  property  converted  by  the  tort  feasor,  the 
owner  of  the  property  cannot  waive  the  tort  and  sue  for  money 
had  and  received. 
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5.  Trover;  Pleas;  Defects;  Election  to  Waive  Tort;  Sufficiency.-- 

As  an  anfiwer  to  a  complaint  in  trover,  a  plea  wWch  alleges 
that  the  same  plaintiff  had  previously  instituted  suit  In  as- 
sumpsit against  this  defendant,  in  which  it  treated  defendant 
as  a  purchaser  of  the  property  alleged  to  have  been  converted, 
but  which  fails  to  allege  a  sale  of  the  property  by  defendant 
before  the  institution  of  the  assumpsit  action,  is  fatally  de- 
fective, as  one  may  not  recover  for  mnoney  had  and  received, 
based  upon  a  conversion,  unless  there  has  been  a  sale  of  the 
property  by  the  wrongdoer. 

6.  Same;  Action;  Pleading;  Evidence..  It  was  permissible  to  intro- 

duce the  summons  and  complaint  in  assumpsit  in  support  of 
the  plea  of  the  institution  of  the  suit  in  assumpsit  before  the 
bringing  of  the  action  of  trover,  as  issue  was  joined  on  such 
plea. 

7.  Same;  Right  of  Action. — Under  a  contract  made  by  the  city  to  fur; 

nish  water  to  another  railroad  for  its  exclusive  use,  pursuant 
to  which  it  furnished  the  water,  which  defendant  took  and 
converted  to  its  own  use,  paying  the  other  railroad  therefor, 
the  city  had  the  right  to  maintain  an  action  of  trover  against 
defendant  for  the  water  so  converted. 

8.  Appeal;  Ruling  on  Demurrers;  Presumptions. — This  court,  on 

appeal,  will  presume  demurrers  to  have  been  abandoned  where 
the  record  falls  to  show  a  ruling  of  the  trial  court  on  demurrer 
to  pleas. 

Appeal  from  Gadsden  City  Court. 

Heard  before  Hon.  John  H.  Disque. 

Action  by  the  city  of  Attalla  against  the  Southern 
Railway  Company.  From  a  judgment  for  plaintiflf,  de- 
fendant appeals. 

This  was  an  action  brought  by  the  city  of  Attalla 
against  the  Southern  Railroad  Company  for  water  al- 
leged to  have  been  taken  by  said  railroad  company  from 
the  tanks  of  the  Alabama  Creat  Southern  Railroad 
Company,  which  water  had  l)een  placed  in  said  tank  by 
the  city  for  the  use  of  said  Alabama  Great  Southern 
Railroad  Company  only.  There  were  three  counts  in  the 
complaint.  The  first  count  alleged  the  wrongful  tak- 
ing of  50,000,000  gallons  of  water,  and  damages  are  laid 
in  the  sum  of  $3,000.00.  The  second  count  alleged  the 
conversion  of  50,000,000  gallons  of  water.  The 
third  count  sets  up  the  contract  between  the 
city    of    Attalla    and    the    Alabama    Great     South- 
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em  Railroad  Company  to  furnish  said  railroad 
company  with  water  for  its  exclusive  use,  the  erec- 
tion of  tanks  by  the  Alabama  Great  Southern  Railroad 
Companj^  for  the  reception  of  this  water,  and  the  taking 
therefrom  by  the  Southern  Railroad  of  50,000  gallons  per 
day  for  a  period  from  the  1st  day  of  October,  1899,  to  the 
1st  day  of  March,  1903,  and  a  failure  on  the  part  of  said 
Southern  Railroad  to  pay  for  the  same.  Demurrers  were 
interposed  to  the  complaint,  and  overruled. 

The  defendant  filed  two  pleas  of  the  general  issue,  and 
the  following  special  plea:  "(3)  Further  answering 
the  comi)laint,  defendant  says  that  the  plaintiff,  with 
full  knowledge  that  defendant  had  Uiki'u  or  drawn 
said  water  from  said  tank  and  pipe  and  used 
and  consumed  the  same,  as  alleged  in  the  complaint, 
elected  to  waive  the  tort,  and  its  action  against  defen- 
dant for  the  conversion  of  said  water,  by  bringing  and 
prosecuting  its  action  in  assumpsit  in  this  court  for  the 
value  of  said  water  alleged  to  have  been  converted,  which 
said  action  was  brought  and  prosecuted  prior  to  the 
bringing  of  this  suit."  Demurrers  were  interposed  to  this 
plea,  but  the  record  fails  to  show  any  action  of  the  court 
taken  on  said  demurrers.  The  defendant  filed  the  fol- 
lowing additional  special  pleas:  "(4)  Defendant  says 
that  plaintiff,  before  the  bringing  of  this  suit,  and  on,  to 
wit,  Noveml)er  4,  1903,  filed  its  suit  in  indebitatus  as- 
sumpsit against  defendant  in  the  city  court  of  Oadsden, 
a  court  of  full  and  complete  jurisdiction  of  the  parties 
and  subject  matter  of  said  suit,  in  which  it  treated  the 
defendant  as  a  purchaser  of  said  water  alleged  to  have 
been  converted  by  the  defendant,  and  for  the  conversion 
of  which  it  seeks  to  recover  in  this  case,  and  in  which 
said  first  mentioned  suit  it  sought  to  recover  of  defen- 
dant the  amount  due  from  it  to  plaintiff  for  said  water, 
and  that  at  the  time  plaintiff  filed  said  first-mentioned 
suit  it  had  full  knowledge  of  all  material  facts  and  of  the 
facts  that  defendant  had  taken  and  converted  to  its  own 
use  said  water  as  allege<l  in  said  complaint  in  this  suit. 
Wherefore  defendant  says  plaintiff  cannot  maintain  this 
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action.  (5)  Defendant  adopts  plea  4  down  to,  but  not 
including,  the  words  'Wherefore  defendant  says,'  etc., 
and  adds  thereto  the  following  additional  averment: 
That  plaintiff  prosecuted  said  suit  first  brought  to  the 
settlement  of  the  pleading  therein,  and  the  trial  of  the 
cause  and  development  of  ithe  testimony,  after  which  and 
before  the  court  pronounced  judgment  in  the  cause, 
plaintiff  took  a  nonsuit  in  said  cause.  Wherefore  de- 
fendant says  plaintiff  cannot  maintain  this  action.'  " 

The  plaintiff  interposed  the  following  demurrers  to 
pleas  4  and  5 :  "Because  it  does  not  appear  how  and  in 
what  manner  the  plaintiff  is  precluded  in  this  action  by 
having  previously  filed  an  action  in  assumpsit  against 
the  defendant.  Because  it  does  not  appear  from  said 
pleas  of  defendant  that  the  subject-matter  of  said  suit 
is  the  same  as  of  this  action,  or  that  the  parties  are  the 
same.  Because  it  does  not  appear  that  the  action  of  as- 
sumpsit complained  of  and  which  was  previously  brought 
was  prosecuted  to  judgment.  Because  from  all  that  ap- 
pears from  said  plea  of  defendant,  the  plaintiff  took  a 
nonsuit  in  said  action  of  assumpsit.  Because  it  does  not 
appear  from  said  plea  of  the  defendant  that  said  action 
of  the  plaintiff,  brought  in  assumpsit,  was  ever  prose- 
cuted to  final  judgment.  Because,  if  all  allged  in  said 
plea  of  defendant  should  be  proven  true,  then  this  would 
be  no  bar  to  this  action."  And  to  plea  5  this  additional 
ground :  "F^ecause  it  appears  from  said  plea  that  plain- 
tiff took  a  nonsuit  in  said  action  before  final  judgment." 
Demurrers  were  sustained  to  pleas  4  and  5. 

The  evidence  tended  to  show  a  taking  bv  the  defendant 
of  water  from  the  tanks  of  the  Alabama  Great  Southern 
Railroad  Company  which  had  been  placed  there  by  the 
plaintiff.  It  further  tende<l  to  show  a  contract  between 
the  plaintiff  and  the  Alabama  Great  Southern  Railroad 
Company,  whereby  the  plaintiff  was  to  furnish  at  a  stip- 
ulated price  water  to  the  tanks  of  the  Alabama  Great 
Southern  Railroad  Company  for  the  exclusive  use  of  said 
railroad  company.  It  was  admitte<l  that  defendant  had 
not  paid  plaintiff  for  any  of  the  water  taken.    It  was  of- 
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fered  to  be  showTi  by  the  defendant  that  defendant  had 
paid  the  Alabama  Great  Southern  Railroad  Company  for 
all  the  water  taken  from  its  tanks,  but  objection  was  sus- 
tained  to  this  testimony.  The  summonms  and  complaint, 
top^ther  with  the  judgment  entries  and  other  record  evi- 
dence, of  the  suit  in  assumpsit,  by  the  plaintiff  against 
this  defendant  for  the  price  of  water  taken  by 
defendant  in  the  city  court  of  Gadsden,  was  of- 
fered in  evidence  by  the  defendant,  and  excluded  by  the 
court  on  motion  of  plaintiff.  There  was  judgment  for 
plaintiff  in  the  sum  of  ?268.63. 

BrRXETT,  Hood  &  Murphree,  for  appellant — To  main- 
tain trover  the  plaintiff  must  prove  property  in  himself 
and  a  right  to  the  possession  at  the  time  of  the  conver- 
sion.— Corbett  r.  Rcynohhy  68  Ala.  378;  Elmore  v.  Svi- 
man  d  Bro.,  67  Ala.  526. 

An  election  once  made  is  final.  Plaintiff  with  the 
knowledge  of  the  facts  cannot  waive  the  tort  and  sue  in 
assumpsit  and  afterwards  discontinue  and  sue  in  tort. — 
Fireman  l7U9.  Co.  r.  Crocheron,  27  Ala.  228;  Hinger  Mfg. 
Co.  r.  Crenleaf,  100  Ala.  273;  Miller  v.  King,  67  Ala. 
575;  Lehman  v.  Van  Winkle,  92  Ala.  443;  Fuller  v. 
Ernns,  108  Ala.  464;  26  A.  &  E.  Ency.  of  Law,  799. 

On  election  of  remedies  we  cite  the  following  cases: 
Hickman  r.  Richhurg,  122  Ala.  638;  Eufaula  (iroctry 
Co.  r.  J/o.  Nat.  Bank,  118  Ala.  408;  Foicler  r.  Bovcery, 
Sar.  Bank,  4  L.  R.  A.  145;  7  Ency.  P.  &  P.  pp.  361, 
362,  364,  367-8-9-70-71.  Having  treated  the  original  tak- 
ing as  rightful  the  city  is  estopped  from  now  treating  it 
as  tortious. — Monely  r.  Williamson ^  24  Ala.  411;  11  A. 
&  E.  Ency.  of  Law,  428;  Higelow  on  Estoppel,  pp.  673 
and  717.  To  maintain  trover  the  property  must  be  such 
as  its  identity  can  be  established. — Street  r.  Xelson,  80 
Ala.  .230;  Browning  r.  Jfammerton,  42  Ala.  484. 

BoYKix  &  Hrindley,  for  appellee. — Trover  was  proper 
action.— 21  Ency.  P.  &  P.  p.  1012;  Hall  r.  Amos,  17  Am. 
Dec.  p.  42.  Conversion  of  the  water  was  shown  in  this 
case.— 21  Ency.  P.  &  P.  p.  1014 ;  Cm  nor  r.  Allen,  33  Ala. 
515;  Hndman  r.  DuBose,  85  Ala.  446,  and  cases  therein 
cited.    The  water  was   the   subject   of   conversion. — 21 
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Ency.  P.  &  P.  p.  1017-18-19.  The  plaiutiflf  by  his  suit  in 
assumpsit  was  not  estopped  to  bring  trover  as  a  volun- 
tary non-suit  was  taken  in  the  assumpsit  suit. — §§  614 
and  3313,  code  1896;  45  Ala.  370;  18  N.  Y.  552;  49  N.  Y. 
164;  92  Ala.  443;  84  Ala.  216;  99  Ala.  628;  98  Ala.  644. 
There  was  no  plea  of  estoppel  and  nu  special  plea  of  any 
sort.  A  special  plea  was  necessary  to  raise  the  issue. — 
Code  of  Ala.  1896,  §  3295;  Fhillips  t\  Kelly,  29  Ala.  628; 
^tein  V,  Ashhy,  30  Ala.  363;  Kennedy  v.  Lambert,  37 
Ala.  57;  Howland  v.  Wallace.  81  Ala.  238;  A.  G.  L.  Ins. 
O.  v.  Ins,  Co.,  81  Ala.  329;  Lnnsford  v  Walker.  93  Ala. 
36 ;  L.  d  xV.  V.  Trammell  93  Ala.  350 ;  K,  C,  &  B.  v.  Crook, 
95  Ala.  412 ;  Fields  v.  Brice,  108  Ala.  632 ;  Hcarbraugh 
t\  Blackmon,  108  Ala.  656;  A.  0.  E,  Co.  v.  Ryan,  112 
Ala.  337. 

ANDERSON,  J.— While  it  is  true  that,  to  support  an 
action  of  trover,  the  right  of  property,  general  or  spec- 
ial, and  possession,  or  an  immediate  right  of  possession, 
must  concur  in  the  plaintiff  at  the  time  of  the  conversion, 
we  think  the  complaint  avers  such  an  ownership  and  pos- 
session as  will  support  the  action.  The  third  count 
claims  that  the  water  put  by  the  plaintiff  into  the  tank 
of  the  Alabama  Great  Southern  Railroad  Company  was 
for  a  limited  and  specific  purpose,  and  that  it  was  con- 
verted by  the  defendant,  and  thus  diverted  from  the  use 
or  purpose  for  which  it  was  there  put.  It  shows  an  own- 
ership in  the  plaintiff  and  possession  until  used  or  con- 
verted by  the  Alabama  Great  Southern  Railroad  Com- 
pany. The  third  count  was  in  trover,  and  states  a  good 
cause  of  action,  and  was  not  subject  to  any  of  the 
grounds  of  the  demurrer.  '*In  its  technical  and  more 
restricted  sense,  election  of  remedies  is  the  adoption  of 
one  of  two  or  more  existing  remedies,  with  the  effect  of 
precluding  a  resort  to  the  others.  The  remedies  here  in- 
tended are  known  as  exclusive  or  alternative  remedies." 
— 7  Am.  &  Eug.  Ency.  PI.  &  Pr.  361.  To  make  a  case  for 
the  application  of  the  elective  principle,  the  party  must 
have  actuallv  at  command  two  inconsistent  remedies. — 
Morris  v.  Kexford.  18  N.  Y.  552;  McNutt  v.  Hilkins.  80 
Hun  (N.  Y.)  235,  29  N.  Y.  Supp.  1047;  Khwey  v.  Kier- 
nan,  49  N.  Y.  164.  There  are  cases  wherein  the  owner 
may  waive  an  action  for  the  conversion  of  his  property 
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and  bring  assumpsit,  and  by  so  doing  he  might  be  pre- 
cluded from  subsequently  maintaining  trover.  In  order, 
however,  for  it  to  have  that  effect,  both  remedies  must 
have  been  open  to  him  when  he  made  the  election.  In 
our  state  the  owner  of  personal  property  is  put  to  his 
action  for  a  conversion  and  cannot  recover  in  assumpsit 
for  money  had  and  received,  unless  there  has  been  a  sale 
and  the  reception  of  money,  or  of  things  as  money,  as 
the  price  or  value  of  plaintiff's  property. — Smith  v.  Jer- 
nigan,  83  Ala.  256,  3  South.  515;  Fuller  v.  Daren,  36 
Ala.  73,  76  Am.  Dec.  318;  Crow  v.  Boyd's  Adm'rs,  17 
Ala.  51;  Pike  t7.  Bright,  29  Ala.  332.  These  views  are 
not  in  conflict  with  the  rule  laid  down  in  the  case  of 
Hickman  v.  Richburg,  122  Ala.  638,  26  South.  136,  and 
cases  there  cited.  There  the  plaintiff  had  the  right  to 
affirm  the  sale  and  recover  the  price,  or  to  disaffirm 
the  sale  and  recover  the  property ;  but  in  the  case  at  bar 
the  plaintiff  could  not  maintain  assumpsit,  and  could 
not  be  precluded  from  an  action  for  conversion,  upon 
the  doctrine  of  election,  by  bringing  an  action  that  could 
not  be  maintained. 

The  third  count  does  not  aver  that  the  defendant  had 
sold  the  water,  nor  is  this  fact  set  up  in  the  pleas ;  and 
without  such  an  averment  the  pleas  set  up  no  bar  to  the 
action  and  the  demurrers  to  pleas  4  and  5  were  prop- 
erly sustained.  A  demurrer  was  interposed  to  the  third 
plea,  and  which  said  plea  is  subject  to  what  has  been 
said  of  pleas  4  and  5 ;  but  the  record  shows  no  ruling  of 
the  court  on  the  demurrer  to  said  third  plea,  which  we 
must  assume  was  abandoned  by  the  plaintiff.  So  long 
as  the  third  plea  was  in,  the  defendant  had  the  right  to 
introduce  evidence  in  support  of  same,  and  the  trial 
court  erred  in  sustaining  an  objection  to  the  summons 
and  complaint  in  the  former  suit,  and  for  this  error  the 
judgment  must  be  reversed. 

There  was  no  error  in  sustaining  objections  to  the 
witness  Frost  as  to  what  was  done  on  the  former  trial. 
The  contract  made  with  the  Alabama  Great  Southern 
Eailroad  Company  provided  for  water  for  its  own  use 
only,  and  did  not  license  other  roads  to  use  water  there- 
under, nor  authorize  said  Alabama  Great  Southern 
Bailroad  Company  to  let  water  to  the  defendant,  and 
thus  preclude  the  plaintiff  from  recovering  for  same. 
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That  the  defendant  paid  the  Alabama  Great  Southern 
Railroad  Company  for  this  water  is  a  question  between 
the  two  roads,  but  that  fact  does  not  deprive  the  plain- 
tiff from  recovering  for  a  conversion  by  the  defendant 
of  its  property. 

The  judment  of  the  city  court  must  be  reversed,  and 
the  cause  remanded. 

Revervsed  and  remanded. 

Weakley,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  concur. 


Ryan,  et  al.^  v.  Young:. 

Trover, 

(Decided  July  Bth,  1906.    41  So.  Rep.  954.) 

Appeal;  Harmless  Error;  Ruling  on  Demiurrer. — ^Where  defend- 
ants were  allowed  tc  make  proof  of  the  facts  alleged  in  a  re- 
joinder, it  was  harmless  en  or  to  sustain  a  demurrer  thereto. 

Trover  and  Conversion:  Pleading;  Issues. — ^With  the  exception 
of  a  release,  the  plea  of  not  guilty  in  trover  puts  in  issue 
every  matter  pleadable  in  bar. 

Sheriff B  and  Constables;  Attachment  Levy;  Trespass  Ah  Initio. 
— The  fact  that  the  sheriff,  subsequent  to  the  time  he  attached 
the  goods,  sold  them  at  a  place  ether  than  that  advertised, 
did  not  render  him  a  trespasser  ab  initio  and  thus  liable  to 
the  mortgagee,  if  the  mortgage  was  fraudulent  as  to  creditors. 

Same;  Levy  of  Attachment;  Return  of  Writ;  Sufficiency. — It  ap- 
peared in  evidence  that  during  the  term  to  which  the  attach- 
ment was  returnable,  the  sheriff  applied  to  the  court  for  an 
order  to  sell  the  property  levied  en,  on  grounds  stated  therein, 
and  that  the  application  tc  sell  was  offered  In  evidence,  re- 
citing the  fact  that  the  'ittaehment  had  been  levied  and  return 
made  thereon ;  and  it  f uHher  appeared  that  the  court  granted 
said  application,  that  the  sal-e  was  ^.dvertised  and  made  under 
the  order;  The  sheriff  teetified  that  after  the  sale  under  the 
order,  he  returned  the  writ  into  court  with  the  money;  it  is 
apparent  that  the  evidence  referred  not  to  the  official  return 
but  the  paper  Itself  and  It  sufficiently  appears  that  the  sheriff 
made  return  of  the  writs  to  the  term  to  which  they  were  re- 
turnable. 

Ex'idcnee;  Admissibility;  Documentary  ExHdence;  Preliminary 
Authentication. — It  being  shown  without  objection  that  certain 


Digitized  by 


Google 


147.]  OP  ALABAMA.  661 

[Ryan,  et  al,  v.  Young.] 

writs  of  attachment  were  issued  and  that  the  sheriff  seized 
certain  goods  under  them,  this  was  sufficient  preliminary 
prcof  of  the  authenticity  of  the  writs  to  warrant  their  ad- 
mission in  evidence. 

6.  Same;  Judicial  Knowledge;  Official  Signatures. — The  courts  Judi- 

cially know  whether  the  officer  by  whom  a  writ  of  attachment 
puri)ort8  to  have  been  issued  was  a  commissioned  officer, 
and  they  know  the  genuineness  of  his  signature;  and  this 
notwithstanding  that  a  successor  to  such  officer  who  Issued 
tne  writ  has  been  elected  and  is  performing  the  duties  cf  the 
office  since  the  issuance  of  the  writ  and  before  it  was  offered 
in  'evidence. 

7.  Trover  and  Conversion;  Measure  of  Damages. — The  measure  of 

damages  in  trover  is  the  value  of  the  property  at  the  time  of 
the  conversion,  with  interest,  but  if  the  evidence  showed  a 
fluctuation  in  value  between  the  time  of  conversion  and  the 
time  of  trial,  the  Jury  may  adopt  the  highest  value  shown^or 
any  intermediate  value  at  any  time  between  the  convers.on 
and  the  trial. 

8.  Same:  Mortgaged  Property. — Where     the     plaintlfl"s     title     l8 

based  on  a  mortgage,  the  measure  of  damages,  in  trover,  is  the 
amount  cf  the  mortgage  debt  and  interest,  not  to  exceed  the 
value  of  the  property. 

9.  Judgments;  Parties  Concluded;  Parties  to  the  Action. — Evidence 

of  proceedings  in  another  cause  to  which  one  of  the  defendants 
in  the  pending  action  was  not  a  party,  are  not  admissible  in 
evidence  In  b'ihalf  of  all  the  defendants  to  the  pending  action, 
for  the  purpcse  <;f  showinp  that  a  certain  issue  was  res  ad- 
Judicata.  Such  proceedings  would  be  proper  if  limited  in  their 
effect  to  the  defendants  in  the  proceedings. 

Appeal  from  Morgan  fMrcuit  Court. 

Heard  before  Hon.  O.  Kyle. 

This  is  an  action  by  Martha  L.  Young  against  Ryan 
and  others  for  tlie  conversion  of  a  stock  of  goods,  the 
facts  of  which  sufficiently  appear  in  the  opinion  of  the 
court. 

D.  W.  Speake  and  W.  L.  Martin,  for  appellant. — 
Where  a  mortgagor  retains  possession  of  a  stock  of 
goods  and  is  permitted  to  sell  in  the  regular  course  of 
trade  the  mortgage  is  fraudulent. — KoiJru  r.  Xorto)},  128 
Ala.  129;  Birminqhnw  Co,  r.  Rodcn,  110  Ala.  511 ;  Oirrns 
V,  Hobbie.  82  Ala.  40(5;  BcunVwf  r.  Reufro(\  75  Ala.  121 ; 
Murray  v.  Mcyecley,  8(>  Ala.  234;  MrDvnnoit  v,  Ehorn, 
90  Ala.  258;  O'Neill  i\  Brewing  Co,,  101  Ala.  383. 
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The  action  will  not  lie  against  defendant  at  the  suit  of 
plaintiff  as  the  evidence  sliOAVed  that  they  had  paid  ofif 
and  discharged  the  decree  or  judgment  against  them 
growing  out  of  the  trespass  complained  of  in  this  action. 
— Segars  t\  Kirkland,  23  Ala.  G80;  Brock  v.  Berry ^  31 
So.  Rep.  517.  The  evidence  does  not  connect  Brock 
either  as  aider  or  abettor  to  the  sheriff  in  the  wrong 
complained  of. — 71  Ala.  406;  66  Ala.  408.  Appellants 
had  the  right  to  justify  under  the  writ  of  attachment  in 
this  case. 

Wert  &  Wert  and  E.  W.  Godby^  for  appellees. — The 
authorities  are  unbroken  that  to  maintain  the  defense 
of  seizure  under  mesne  process,  the  oflficer  invoking  it 
must  have  duly  returned  the  process  within  the  time 
prescribed  by  law  or  must  show  a  sufficient  excuse  for 
not  doing  so. — ^Vomach  v,  Byrd,  63  Ala.  505.  The  court 
properly  excluded  the  attachment  -writs.  When  sued  in 
trespass  for  taking  goods  by  the  holder  of  the  legal  title 
the  attachment  plaintiff  and  sheriff  must  show  the  ex- 
istence of  a  state  of  facts  justifying  the  seizure  under 
this  process  to  enforce  a  special  statutory  remedy. — 
Hinidlcy  i\  Chadwicic,  109  Ala.  575;  Glass  v.  Tisdale, 
106  Ala.  581;  Mechlin  v.  Dcming,  111  Ala.  159;  Robin- 
soil  V.  Iloltf  85  Ala.  597.  The  existence  of  a  lien  is  no 
defense  either  to  the  principal  or  to  the  sheriff. — Hund- 
ley V.  ChadiriclCy  supra;  Dean  v.  Eleyton  Land  Co.,  21 
So.  Rep.  214.  In  reference  to  the  effect  of  the  decree  in 
the  case  of  Berry,  et  ah  r.  Cross,  et  aL,  we  cite  the  fol- 
lowing: ,Buffington  r.  Cook,  35  Ala.  312;  Graham  v,  R. 
R,  Co,,  3  Wall.  704;  1  Hermann  on  Estoppel,  138;  Mc- 
Crory  v.  Parks,  18  Ohio  St.  1;  Duncan  v.  Holcomh,  26 
Ind.  378. 

DEN  SON,  J.— Action  of  trover  by  Martha  L.  Young, 
plaintiff,  against  Silas  P.  Ryan,  John  L.  Brock,  and  J. 
F.  Lovin,  defendants,  for  an  alleged  conversion  of  a 
stock  of  goods  (drugs).  The  suit  was  commenced  on 
the  2d  day  of  July,  1898.  The  plaintiff  claimed  title  to 
the  goods  l\y  virtue  of  a  mortgage  which  was  executed 
to  her  by  Thomas  M.  Cross  on  the  31st  day  of  January, 
1895.  The  mortgage  indebtedness  was  e\idenced  by  six 
notes  given  by  the  mortgagor  to  the  mortgagee  on  the 
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22d  day  of  January,  1895,  each  in  the  sum  of  f  100,  and 
due  one  year  after  date. 

The  complaint  as  originally  filed  alleged  that  the  con- 
version occurred  on  the  28th  day  of  March,  1898,  but  af- 
ter the  court  overruled  a  demurrer  filed  by  plaintiflf  to 
defendants'  special  plea  numbered  2  which  set  up  jus- 
tification under  an  attachment  issued  at  the  suit  of  de- 
fendant John  L.  Brock  against  Thomas  M.  Cross  on 
March  28,  1898,  the  plaintiflf,  by  leave  of  the  court, 
amended  the  complaint  by  striking  out  the  date  of  the 
conversion  as  alleged  and  by  inserting  in  lieu  thereof 
as  the  date  of  the  conversion,  May  25,  1898.  There  were 
some  special  pleadings  in  the  case,  and  the  record  is 
somewhat  confusing  as  to  the  course  of  the  proceedings 
with  reference  to  part  of  it.  By  special  plea  2,  defend- 
ants set  up  justification  under  legal  process,  namely,  the 
attachment  issued  at  the  suit  of  the  defendant  Brock 
against  Thomas  M.  Cross.    Plaintiff's  demurrer  to  plea 

2  was  overruled,  and  she  filed  a  general  and  two  special 
replications,  1,  2,  and  3.  The  defendants  demurred  to 
the  special  replication,  assigning  several  grounds  of  de- 
murrer, and  the  demurrer  was  sustained.  The  plaintiff 
then  amended  the  special  replications  2  and  3  which 
amendment  appears  to  have  been  filed  on  the  23d  day  of 
April,  1902 ;  the  defendants  then  demurred  to  the  repli- 
cations as  amended  which  demurrer  contains  two 
grounds,  and  was  filed  April  23,  1902.  The  court  over- 
ruled the  demurrer  to  the  replications  as  amended.  The 
defendants  then  filed  a  rejoinder  to  replications  2  and 

3  as  amended.     Only  one  rejoinder  to  said  replications 
is  shown  by  the  record,  and  it  bears  date  of  filing  April 

23,  1902. 

The  minute  entry  shows  that  the  trial  was  had  on  the 
24th  day  of  April,  1902,  and  recites  that  issue  was  joined 
between  the  parties  on  the  plea  of  not  guilty,  special 
plea  2,  and  the  replication  as  amended  to  said  plea  and 
on  the  rejoinder  to  said  amended  replication.  After  the 
evidence  was  closed,  the  plaintiff  was  allowed  by  the 
court  to  file  another  amendment  to  the  replication  to 
plea  2,  and  the  judgment  entry  recites  that  the  defend- 
ants demurred  to  the  amendment,  and  that  the  demurrer 
was  sustained,  but  the  record  does  not  show  what  the 
amendment  was  nor  the  demurrer  to  it;  they  were  en- 
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tirely  atmoftpheric  so  far  as  the  record  shows.  Neither 
does  the  record  show  that  there  was  any  refiling  of  pre- 
vious demnrrers  made  to  the  replications.  Therefore, 
we  cannot  review  the  rulings  on  demurrers  to  the  special 
replications. 

The  judgment  entry  recites  that  by  leave  of  the  court 
the  defendants  filed  an  amendment  to  the  rejoinder  to 
the  replication,  as  last  amended,  and  that  the  amended 
rejoinder  is  designated  in  the  minute  entry  as  rejoinder 
No.  3.  We  find  no  such  rejoinder  in  the  record  and  can- 
not know  what  it  was,  nor  can  we  review  the  ruling  on 
the  demurrer  to  it.  Furthermore,  if  it  should  be  con- 
tended that  the  rejoinder  which  appears  in  the  record,  is 
the  rejoinder  referred  to  in  the  minute  entry  as  No.  3, 
the  overruling  of  the  demurrer  to  it  would  be  error  with- 
out injury,  as  the  record  affirmatively  shows,  that  the 
defendants  were  allowed  to  make  proof  of  the  facts  al- 
leged in  it. 

With  reference  to  the  pleadings  we  remark  that  there 
was  no  necessity  whatever  for  the  special  pleading  which 
encumbers  the  record  in  this  case.  In  trover,  not  guilty 
puts  in  issue  every  matter  which  might  be  pleaded  in  bar, 
except  a  release. — Morris  i\  Halh  41  Ala.  510;  BatTett 
r.  City  of  Mobile.  129  Ala.  179,  30  South.  36.  In  the  last 
case  cited,  the  reason  for  the  rule  is  explicitly  stated, 
and  we  will  not  consume  time  in  repeating  it  here.  Un- 
der the  rule  above  stated  no  necessity  arises  for  consid- 
eration of  the  ruling  of  the  court  on  the  demurrers  to 
special  pleas  3,  4,  and  5,  if  the  matters  alleged  in  those 
pleas  were  good  in  defense,  the  defendants  could  have 
availed  themselves  of  the  defense  under  the  gneral  issue 
upon  which  the  record  shows  issue  was  joined.  The  rec- 
ord shows  affirmatively  that  the  defendants  attempted 
to  make  proof  of  the  matters  alleged  in  said  pleas. — L. 
d  N.  K  It  Co.  t\  Hall.  131  Ala.  161,  32  South.  603;  .V.  C. 
<&  .SY.  L.  Ry.  V.  Bates,  133  Ala.  447,  32  South.  589. 

The  circuit  court  tried  the  case  upon  the  theory  that 
the  sheriff,  in  selling  the  property  seized  at  a  place  oth- 
er than  the  one  advertised,  thereby  became  a  trespasser 
ab  inito,  and  was  bereft  of  protection  under  the  attach- 
ment writs.  And  this  being  true,  that  it  was  immaterial 
as  to  the  attitude  the  plaintiff  as  mortgagee  occupied 
with  reference  to  the  creditors  of  the  defendant  in  at- 
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tachment  SO  far  as  the  defendants  were  concerned;  the 
mortgage  being  Talid  as  between  the  mortgagor  and 
mortgagee. 

Applying  the  theory  as  above  stated  to  the  case  it  was 
very  natural  that  the  trial  terminated  as  it  did  in  a  ver- 
dict for  the  plaintiff.  It  has  never  been  doubted  that  if 
an  officer  has  legal  process  to  execute,  and  voluntarily 
abuses  and  convert  it  to  other  purposes,  he  is  not  only  a 
trespasser  in  that  act,  but  becomes  one  ab  inito,  and  is 
thus  liable  for  all  he  has  done  under  the  process.  This 
rule  of  the  common  law  applies  to  all  subordinate  ex- 
ecutive officers,  and  serves  to  confine  them  within  the 
limits  of  their  legal  duties. — Bacon's  Abr.  Trespass.  B; 
Brock  r.  Ben^y,  132  Ala.  95,  31  South.  517,  and  cases 
there  cited;  Ross  v.  Philbrick,  39  Me.  29;  AUen  i\  Cro- 
foot,  5  Wend.  (N.  Y.  506. 

It  is  unnecessary  to  discuss  the  abstract  proposition 
that  a  sheriff'  who  advertises  property  seized  under  proc- 
ess for  sale  at  a  designated  place  and  sells  it  at  another 
and  different  place  is  guilty  of  a  misfeasance  in  such 
sort  as  deprives  him  of  the  protection  originally  afforded 
by  the  process.  The  case  in  that  respect  has  assumed  a 
concrete  form,  this  court  having  held  on  the  facts  of  the 
case,  that  the  sale  was  made  without  legal  advertisement 
and  that  the  sheriff  in  making  it  was  guilty  of  a  mis- 
feasance by  which  he  was  dismantled  of  his  protection, 
and  made  a  trespasser  from  the  beginning. — Brock  r. 
Berry,  132  Ala.  95,  31  South.  517. 

If  the  sheriff  was  a  trespasser  ab  initio,  then  it  cannot 
be  and  we  understand  it  is  not  disputed  that  the  defend- 
ant in  the  attachment  suit  might  have  maintained  tres- 
pass or  trover  against  the  sheriff". —  Wfiffitt  v.  i^prurrr, 
1  Stew.  576,  18  Am.  Dec.  76.  But  the  contention  of  tlie 
appellants  is  that  a  stranger  to  the  writ,  one  not  a 
party  to  it.  cannot  claim  any  benefit  from  this  rule  of 
law.  In  this  case  the  plaintiff  as  the  grantee  of  the  de- 
fendant claimed  the  l)en<^fit.  "The  authority  In^stowed 
by  the  law  upon  the  sheriff'  did  not  authorize  him  to  in- 
terfere with  any  of  the  rights  of  tlie  plaintiff"  in  this  case, 
or  to  affect  any  title  which  the  latter  had  as  against  the 
plaintiff  in  the  attachment  suit.  The  plaintiff'  in  this 
case  could  not  be  injured  by  an  abuse  of  the  authority. 
If  she  has  any  cause  of  action,  againi^t  the  d^efendauts,  it 
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was  complete  in  the  instant  of  the  levy,  and  the  amount 
of  her  reeoverv  could  l>e  neither  increased  nor  lessened 
by  any  subscMjuent  irregularity  cf  action  on  the  part  of 
the  defendant.  The  sheriff  had  the  right  to  levy  the  at- 
tachment, if  the  conveyance  to  the  plaintiff  was  fraudu- 
lent. The  process  in  his  hands  clothed  him  with  the 
right  of  the  plaintiff  therein  to  assert  the  fraud  in  the 
conveyance.  Ilis  connection  with  the  title  was  thus  so 
made  as  to  authorize  him  to  assail  the  title  of  the  defend- 
ant's giantee.  The  right  which  the  process  thus  gave 
the  sheriff  could  not  be  taken  away  by  a  misfeasance, 
which  could  not  in  anj'  event  affect  the  plaintiff  We 
cannot  perceive  any  reason  or  justice  in  imputing  to  the 
sheriff's  misfeasance  the  effect  of  converting  a  lawful 
into  an  unlawful  act  as  to  one  who  has  no  interest  what- 
ever in  the  (juestion  whc^tlier  the  sheriff  does  or  does  not 
commit  a  misfeasance."  The  quotation  has  In^en  extract- 
ed from  the  case  of  Hartshorn  r.  WiUiains,  31  Ala.  149, 
which,  so  far  as  the  facts  of  that  case  are  concerned,  pre- 
sentcMl  to  the  court  the  precise  questic.n  which  has  been 
presenled  by  the  case  at  bar.  The  c(mrt  there  held,  that 
notwithstanding  the  sheriff  was  guilty  of  conduct  which 
rcDdered  him  a  trespasser  from  the  l)eginning  as  to  the 
defendant  in  the  process,  yet  the  plaintiff,  grantee  of  the 
defendant  in  the  attachment  suit  could  not  invoke  the 
rule  of  law,  and  that  the  sheriff  was  not  deprived  of  the 
piivilege  of  showing  that  the  plaintiff*  in  the  trover  suit 
against  him  was  a  grantiH-  under  a  conveyance  that  was 
fraudulent  as  against  creditors  of  and  purchasers  from 
the  defendant  in  the  attachment  suit.  It  is  true,  the  de- 
cision did  not  have  the  assent  of  Judge  Stone.  He  ren- 
d(»red  a  dissc^nting  opinion.  And  while  we  have  been  im- 
pressed with  the  cogency  of  his  reasoning  in  support  of 
the  conclusicm  he  reached,  which  (conclusion  was  contrary 
to  the  contention  of  the  appellants  here,  yet  the  case 
has  j-'tood  as  authority  for  nearly  50  years.  We  c?n  see 
no  great  hardship  that  the  ruling  there  made  will  work, 
and  remembering  th(»  salutary  doctrine  that  "it  is  often 
more  important  tliat  a  rule  of  law  should  be  fixed,  even 
though  with  less  cf  reason  in  it,  than  subject  to  the  un- 
certainty of  fluctuating  judicial  decisions,"  we  cannot 
yield  to  the  implied  solicitations  to  overturn  the  case  as 
authority.    There  are  other  authorities  in  support  of  the 
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proposition  that  if  the  original  taking  be  not  a  trespass, 
as  against  the  plaintiff,  the  subsequent  conversion  of  the 
property  will  not  make  the  defendant  liable. — Davis  v. 
Young,  20  Ala.  155;  Henderson  t\  Marx,  57  Ala.  169. 
But  it  is  insisted  that  the  sheriff  did  not  make  due  re- 
turn of  the  writs  of  attachment  under  which  the  goods 
were  levied  upon  and  that  therefore  the  defendants  do 
not  come  within  the  principle  enunciated  in  the  case  of 
Haftshorn  v.  Williams^  supra.  The  attachments  were 
issued  on  the  28th  of  starch,  1898,  returnable  to  the  next 
term  of  the  court,  which  under  the  statute  regulating 
the  terms  of  the  circuit  court  for  Morgan  county,  con- 
vened on  the  18th  day  of  April,  1898,  and  could  continue 
four  weeks.  The  levy  of  the  writs  of  attachment  w^as 
made  on  the  28th  day  of  ilarch,  tiie  same  day  of  their 
issuance. 

The  record  afflimatively  shows  that  on  the  9th  day  of 
Slay,  1898,  the  sheriff*  applied  to  the  court  for  an  order 
to  sell  the  property  levied  on  under  the  writs  on  the 
ground  that  the  property  would  greatly  depreciate  in 
value.  The  application  was  offered  in  evidence,  and  re- 
cites the  fact  that  the  attachments  had  been  levied  and 
returns  made  thereof.  It  also  affirmatively  appears  that 
the  court,  acting  on  the  application  of  the  sheriff,  granted 
the  order  of  sale  prayed  for,  the  order  of  sale  being  set 
out  in  tlie  record.  It  further  aflRrmatively  appears  that 
the  sale  was  advertised  and  made  under  the  said  order. 
In  the  face  of  the  proof  it  Cilnnot  be  said  that  the  sheriff 
did  not  make  return  of  the  writs  to  the  term  of  the  court 
to  which  they  were  returnable  and  in  due  time.  It  is 
true  that  Turley,  the  deputy  sheriff,  testified  that,  "after 
having  sold  the  goo<ls  under  an  order  of  the  court,  I  re- 
turned the  writ  of  attachment  in  the  case,  together  with 
the  money  received  from  the  sale  of  goods  into  court." 
But  in  this  testimony  it  is  quite  evident  that  the  witness 
was  not  referring  to  the  official  return  but  to  the  paper 
itself — the  writ.  This  must  be  true  because  the  court 
could  not  have  ordered  the  sale  without  the  return  of  the 
levy  by  the  officer  showing  the  goods  levied  on,  and  the 
record  shows  that  the  ordx^r  was  granted  on  proof  sup- 
porting the  allegaticms  of  the  applicaticm.  ITence,  the 
case  is  withdrawn  from  the  influence  of  the  case  of 
Womack  v.  Bird,  63  Ala.  500,  and  the  insistence  of  the 
appellee  in  this  respect  cannot  avail  anything. 
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If  the  plaintiff's  mortgage  was  void  as  to  the  plaintiff 
in  the  attachment  suit  and  the  doctrine  of  tre«i)ass  ah 
initio  could  not  l>e  invoked  aj^ainst  the  defendants,  the 
original  taking  under  the  attachment  was  not  void.  In 
this  view  of  the  case,  the  circuit  court  proceeded  upon  an 
erroneous  theory  in  the  trial  of  the  case. 

The  agret^ments  between  the  mortgagor  and  the  mort- 
gagee with  reference  to  the  mortgagor  Inking  allowed  to 
remain  in  possession  of  tlie  goods  mortgaged  and  the 
extent  of  such  agreements,  weie  competent  evidence  on 
the  question  of  fraud  vel  non,  and  the  court  erred  in  not 
allowing  proof  of  tliem  to  bo  nmde.  If  there  was  such 
an  agreement  between  the  parties  to  the  mortgage  as  the 
defendants  offered  to  prove,  it  would  render  the  mort- 
gage void  as  to  creditor.s,  existing  and  subsequent! — 
Brock  r.  Rrnij,  supra:  Christian  ct  Craft  (irorert/  fV>. 
r.  Mitchell  d-  L/ons,  121  Ala.  84,  25  South.  571.  77  Am. 
St.  Rep.  30.  In  this  aspect  of  tlie  case  it  would  make  no 
difference  whether  the  plaintiffs  in  attachment  had  any 
lien  on  the  goo<ls  for  rent  or  not. 

The  witness  Turley,  after  testifying  that  he  was  dep- 
uty sheriff,  testified  that  as  such  he  took  charge  of  the 
drug  business  of  Thomas  M.  Cross  in  favor  of  John  F. 
Broi-k  and  L.  P.  Troup  av^  administrator.  After  the  wit- 
ness had  testified  in  detail  about  removing  the  goods  and 
the  sale  of  them,  the  bill  of  exceptions  recites,  "the  wit- 
ness further  testified  that  said  writs  of  attachm(»nt  to- 
gether with  indorsements  thereon  are  in  word^  and  fig- 
ures as  follows,''  then  follow  the  writs  and  returns  of 
the  sheiift'  made  on  them,  all  set  out  in  hjpc  verba.  After 
the  witness  had  given  parol  evidence  of  the  contents  of 
the  writs  and  returns  on  them,  the  bill  of  excerptions 
states  that  the  defeudant^.  offered  said  writs  of  attach- 
ments and  indorsements  thereon  in  evidence.  A  general 
objection  made  by  the  plaiutitt'  to  the  writs  was  sus- 
tained. 

In  the  view  we  have  taken  of  tlie  case  the  writs  were 
competent  as  evidence  under  the  general  issue,  and  it 
wcMild  seem  tliat  the  Brock  writ,  under  the  issue  made  by 
plea  2,  was  c<mipetent.  But  it  has  been  insisted  by  the 
bri(»f  and  aigument  of  counsel  for  the  appellee,  that  there 
was  no  proof  of  the  authenticity  of  the  writs.  This  con- 
tention cannot  prevail ;  first,  for  the  reason  that  without 
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objection  the  witness  Turley  testified  that  the  \STi1s  were 
Issued  out  of  the  circuit  court  of  Morgan  county  and  that 
he  seized  the  goods  under  them;  secondly,  they  purport 
to  have  been  issued  and  signecl  by  the  clerk  of  the  circuit 
court  of  Morgan  county.  AVe  judicially  know  ^vho  are 
the  commissioned  officers  of  the  state  within  its  limits, 
the  extent  of  their  authority  and  the  f  enuineness  of  their 
signatures.  This  rule  is  not  varied  by  reason  of  Ihe  fact 
that  between  the  time  of  the  issuance  of  the  writs  and 
the  time  they  were  offered  in  evidence  a  successor  to  the 
officer  Avho  issued  the  writs  had  been  elected  and  was 
performing  the  duties  of  the  office. — ^anrUin  r.  A  nder- 
m)i,  76  Ala.  403,  and  authorities  cited  in  that  case; 
Whitiirtf  V.  Jasper  Land  Co,.  119  Ala.  497,  24  South.  259 ; 
}fcCarrer  v.  Herzherf).  120  Ala.  523,  25  South.  3;  Bar- 
ron r.  Tart,  18  Ala.  668.  We  remark  incidentally,  that 
while  the  defendants  were  not  allowed  to  offer  the  writs 
in  evidence,  there  was  no  ruling  of  the  court  excluding 
the  parol  evidence  of  their  content*^  from  the  jury. 

The  manifest  purpose  of  the  introduction  of  the  chan- 
cery proceedings  in  evidence  was  to  show  that  the  val- 
idity vel  non  of  the  plaintiff's  mortgage  was  res  adju- 
dicata,  and  therefore,  that  the  plaintiff  was  precluded 
from  maintaining  the  suit.  "The  rule  of  res  adjudicata, 
is  confined  to  those  cases  where  the  parties  to  the  two 
suits  are  the  same,  the  subject-matter  the  same,  the  ident- 
ical point  is  directly  in  issue,  and  the  judgment  has  been 
rendered  in  the  first  suit  on  that  point." — MrCall  t\ 
Jonr.9,  72  Ala.  368;  Gidhreath  v,  Jones,  66  Ala.  129; 
Fideh'tif  d  Deposit  Co.  r.  Robertson,  136  Ala.  379  at  page 
410,  34  South.  933  at  page  944. 

Pretermitting  discussion  of  other  ingreclients,  we  note 
that  an  essential  ingredient  of  res  adjudicata  wa«^  lack- 
ing in  the  proceeding  offered,  the  defendant  Lovin  was 
not  a  party  to  tlie  suit  in  chancery.  The  proceedings 
were  offered  in  behalf  of  all  the  defendants  without  any 
offer  to  limit  the  effect  of  the  evidence  to  defendants 
Ryan  and  Brock,  and  even  if  the  proceeding  ccmld  be 
held  competent  as  to  them,  yet,  not  being  competent  as 
to  Lovin,  the  court  did  not  err  in  not  allowing  them  in  . 
evidence. — Authorities  supra;  Burrjin  v.  Raplee,  100 
Ala.  433,  14  South.  205. 
•  In  trover,  ordinarily,  the  measure  of  damages  is  the 
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value  of  the  property  at  the  time  of  the  conversion  with 
interest,  but  if  the  evidence  shows  fluctuation  in  value 
after  the  conversion,  the  jury,  in  their  discretion,  may  fix 
the  value  of  the  hij^her  or  highest  price  at  any  time  be- 
tween the  conversion  and  the  time  of  trial. — 4  Mayfield's 
Dig.  p.  998,  §  220.  When  the  plaintiff's  title  is  based  on 
a  mortgage  the  measure  of  damage  is  the  amount  of  the 
mortgage  debt  and  interest  not  to  exceed  the  value  of  the 
propertv,— iSVibo/rf  r.  lioyers,  110  Ala.  438,  18  South. 
312. 

Having  reached  the  conclusion  that  the  case  was  tried 
on  an  inaccurate  theory  as  to  the  main  proposition  in- 
volved in  the  case,  and  as  the  propositions  involved  in 
the  charges  given  for  the  plaintiff  will  hardly  arise  on 
another  trial,  we  deem  it  'unnecessary  to  criticise  the 
charges  given  for  the  plaintiff.  With  the  evidence  which 
was  excluded  and  which  we  have  here  held  was  admissi- 
ble, admitted,  it  is  clear  the  charges  should  not  be  given. 

Neither  is  it  necessary  to  discuss  the  charges  refused 
to  the  defendant ;  what  has  been  said  in  this  opinion  wall 
be  a  sufficient  guide  for  the  court  in  this  respect  on  an- 
other trial. 

For  the  error  pointed  out,  the  judgment  is  reversed, 
and  the  cause  is  remanded. 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  concur. 


Jefferson  County  Savingrs  Bank  v. 
J.  C.  Ilendrix. 

Action  Against  Bank  for  Failing  to  Present  Check, 

1.  Deposit  of  Check  for  Collection;  Ownership. — Neither  deposit  of  a 
check  with  a  bank  for  collection,  and  the  entry  on  its  books 
as  a  deposit  of  money  in  favor  of  the  owner  of  the  check,  nor 
the  negligence  of  such  bank  in  and  about  the  collection  of 
the  check  from  the  drawee  bank  whereby  there  is  a  failure 
to  collect  it,  nor  all  of  these  facts  combined,  makes  the  check 
the  property  of  the  collecting  bank. 
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2.  8anue;  Bank  Agent  of  Owner  of  Check. — In  such  case  the  bank 

in  which  the  deposit  is  made  becomes  the  agent  of  the  owner 
of  the  check  to  collect  it. 

3.  Same;  Rights  of  Parties. — "When  a  check  Is  deposited  with  a 

bank  for  collection,  the  relation  of  depositor  and  banker  is 
consummated  when  the  collection  is  made,  and  if  not  made, 
the  bank's  right  to  charge  off  the  deposit  arises. 

4.  Same;  Liability  of  Collecting  Bank  for  Negligence, — In  such  case, 

if  the  bank  fails  to  collect  the  check  through  fault  of  its  own, 
it  is  liable  to  the  owner  for  all  damages  sustained  by  him 
through  such  failure. 

5.  Same;  How  such  Liability  Enforced. — In  such  case  the  liability 

of  the  collecting  bank  may  be  enforced  by  an  action  of  assump- 
sit sounding  in  damage3,  for  a  breach  of  the  bank's  implied 
undertaking  to  use  due  care  and  diligence  to  collect  the  check. 
or  by  an  action  in  case  for  damages  resulting  from  negligence 
of  the  duties  in  respect  of  collection  imposed  upon  it  by  law 
upon  the  fact  of  its  receiving  the  check  for  collection. 

6.  Same;  Measure  of  Damages. — In  such  case  the  owner  of  the  check 

upon  its  non-payment  is  entitled  to  recover  only  the  actual 
damages  sustained  by  reason  of  the  failure  of  the  bank  to 
perform  the  duties  incumbent  upon  it  to  collect  the  check. 

7.  Same;  Case  at  Bar. — ^A  count  in  a  complaint  which  alleges  the 

deposit  of  a  cashier's  check  with  a  bank  for  ccllection,  an 
agreement  on  the  part  of  the  bank  to  undertake  such  duty, 
the  sending  of  the  check  direct  to  the  drawee  bank,  the  sus- 
pension of  the  bank  without  paying  the  check,  and  that  the 
collecting  bank,  the  defendant,  had  refused  to  pay  the  amount 
of  the  check,  does  not  slate  a  cause  of  action  and  is  bad  on 
.  demurrer,  for  that  it  contains  no  allegations  that  plaintiff  suf- 
fered any  damages  from  defendant's  failure  to  collect  the 
check. 

8.  Same;  When  Isegligence  in  Collecting  Bank  to  Send  Check  Di- 

rect to  Drawee  Bank. — ^Where  a  check  drawn  by  a  cashier  in 
his  official  capacity  is  deposited  for  collection,  it  is  prima  fa- 
cie negligence  in  the  collecting  bank  to  send  the  check  to  be 
collected  directly  to  the  drawee  bank  for  payment. 
9.  Same;  Notice  to  Depositor  of  Dishonor. — Where  a  check  is  de- 
posited for  collection  and  the  check  is  dishonored,  it  is  the 
duty  of  the  collecting  bank  to  give  the  d-epoeltor  prompt  no- 
tice of  the  dishonor. 

Tried  before  the  Hon.  Chas.  A.  Senn. 

ApPEAii  from  Binniiifjham  City  (^oiirt. 

This  was  an  action  by  the  appellee  a«:ain8t  the  api)el- 
lant  for  failure  to  present  a  check  deposited  for  collec- 
tion and  for  failure  to  give  notice  of  its  dishonor. 
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The  complaint  consisted  of  eight  connts,  the  first  four 
teing  the  common  counts.  The  fifth  count  alleged  a  de- 
posit of  the  amount  sued  for  by  plaintiff  with  the  defend- 
ant, and  that  **phiintiff  demanded  of  defendant  the  pay- 
ment of  said  sum,"  which  was  refused.  The  sixth  count 
alleged  that  plaintiff  deposited  a  check  with  the  defend- 
ant for  collection ;  that  the  check  had  been  collected, 
"that  plaintiff  had  demanded  of  tlie  defendant  the  pay- 
ment of  said  sum  of  money,"  and  that  defendant  refused 
to  pay  same.  The  seventh  count  alleged  a  deposit  by 
plaintiff  with  the  defendant  for  collection  a  check  for 
$1,100.00  ''drawn  by  Burgess  Little,  the  cashier  of  the 
Shelhy  County  Bank  of  Montevallo,  Ala.,  upon  said 
Shelby  County  Bank;"  that  defendant  agreed  to  use 
"gomi  faith  and  due  care  in  the  selection  of  sub-agent  or 
sub-agencies  for  the  collection  of  said  check;"  that  de- 
fendant sent  said  check  for  collection  "direct  to  said 
Shelby  County  Bank"  which  suspended  without  paying 
same;  that  defendant  "by  the  proper  agency  could  easily 
have  collected  said  check,"  and  that  defendant  has  re- 
fused to  pay  plaintiff  the  amount  of  the  check,  although 
requested  to  do  so.  Defendant  demurred  to  this  count 
on  the  following  grounds:  (2)  for  that,  the  count  did 
not  show  a  breach  of  defendant's  agreement;  (3),  (4) 
and  (5)  for  that,  no  injnry  to  plaintiff  because  of  de- 
fendant's breach  was  sh<n>'n;  (6)  for  that,  it  did  not  ap- 
pear that  defendant  was  guilty  of  any  negligence  in.  the 
performance  of  its  agreement;  (7)  for  that,  it  did  not 
appear  that  the  sum  claimed  wa«Ji  payable  on  request; 
(9)  and  (10)  for  that,  said  count  was  in  form  an  action 
of  debt  whereas  the  allegations  showed  a  right  in  assump 
sit  for  the  recovery  of  damages.  This  demurrer  was  over- 
ruled by  the  court. 

The  eighth  count  alleged  a  deposit  of  a  chek  for  collec- 
tion on  May  13th,  1901.  in  substance  the  same  as  the  sev- 
enth connt ;  that  "said  check  was  presented  by  defendant 
on  May  15,  1901,  but  was  dishonored,  of  which  dishonor 
defendant  failed  to  give  plaintiff'  any  notice  until  May 
24,  1901,  by  th^t  day  mailing  a  letter  to  him  giving  him 
notice  which  did  not  reach  him  until  May  26,  1901,  at 
which  time  said  bank  had  failed;"  that  after  plaintiff 
had  such  notice  it  was  too  late  to  collect  said  check,  and 
that  by  want  of  timely  notice  plaintiff  was  depiived  of 
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an  opportunity  to  collect  the  check  which  he  could  have 
done  if  such  notice  had  been  given,  and  that  defendant 
subsequently  refused  to  pay  the  sum  named  on  plaintiff's 
request.  Defendant  demurred  to  the  eighth  count  on  the 
grounds:  (2)  that  it  did  not  show  that  defendant  had 
broken  its  agreeinent;  (3),  (4)  and  (5)  that  it  did  not 
appear  that  plaintiff  was  injured  by  defendant's  breach : 
(H)  that  it  did  not  show  that  defendant  was  guilty  of 
any  negligence  in  performing  its  contract ;  (7)  that  it  did 
not  appear  that  the  sura  claimed  was  payable  on  re- 
qu(*st;  (9)  and  (10)  that  the  form  of  action  was  in  debt 
instead  of  assumpsit;  (11)  that  it  did  not  appear  that 
defendant  owed  plaintiff  the  duty  to  give  notice  of  dis- 
honor other  than  was  given ;  (12)  that  it  did  not  appea^^ 
that  any  damage  resulted  to  plaintiff  from  defendant's 
failure.    This  demurrer  was  overruled  by  the  court. 

Tinder  the  opinion  of  the  court  it  is  unnecessary  to 
note  the  several  pleas  filed  by  the  defendant,  or  the  other 
rulings  of  the  court  assigned  as  error. 

The  case  was  tried  by  the  court  withcmt  a  jury  and 
judgment  was  rendered  in  favor  of  the  plaintiff  for  the 
full  amount  of  the  check  with  interest. 

RiTDOLPiT  &  Httddleston,  for  appellant. — A  bank 
which  negligently  fails  to  collect  a  check  deposited  for 
collection  is  liable  in  assumpsit  for  breach  of  its  implied 
undertaking  not  in  debt  for  the  amount  of  the  check. 
This  follows  from  the  rule  of  law  that  the  title  to  the 
check  remains  in  the  depositor. — Morris  v.  Eufaulu 
National  Bank.  106  Ala,  383;  Bank  of  Mobile  i\  Hug- 
gins,  3  Ala.  206;  Peoples  Bank  v,  Jefferson  Bank,  106 
Ala.  524;  WilUams  r.  J  ernes,  77  Ala.  294. 

In  an  action  by  a  depositor  against  a  collecting  bank 
for  failure  to  pres(»nt  a  check  for  payment  or  failure  to 
give  notice  of  dishonor  the  complaint  is  bad  on  demurrer 
unless  it  aver  that  plaintiff  suffered  damage  from  the 
neglect  of  the  bank. — Morris  v.  Eufaula  National  Bank, 
106  Ala.  383;  Bank  of  Mobile  t\  Huggins,  3  Ala.  206. 

A  collecting  bank  is  not  liable  on  the  "common  counts" 
for  failure  to  present  a  check  to  the  drawee  or  for  failure 
to  give  notice  of  dishonor  to  the  depositor.  The  declara- 
tion in  such  cases  should  be  on  a  special  contract. — 2 
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Mdyfield  Dig.  245,  §§  7  and  9;  Harden  v.  James,  48  Ala. 
33;  Bank  of  Mobile  v.  Hugging,  3  Ala.  206;  Tobias  v. 
Af orris,  126  Ala.  535. 

The  custom  of  banks  to  send  check  direct  to  the  drawee 
bank  for  collection  and  return  is  not  unreasonable,  nor 
is  it  negligence  in  every  instance  to  do  so. — Kershaw 
V.  Ladd,  44  L.  R.  A.  236;  Wilson  v.  Carlmville  Natl. 
Bank,  52  L.  R.  A.  632;  Mills  v.  Bank,  11  Wheat.  431; 
Western,  etc.  Co.  t;.  Sadilek,  52  L.  R.  A.  632;  Indig.  v. 
Natl.  City  Bank.  80  N.  Y.  100 ;  First  Natl.  Bank  v.  City 
Samngs  Bank,  (Mich.)  March  13,  1900;  HeyirKPod  v. 
Prickering,  L.  R.  A.  90,  B.  428. 

The  deposit  of  the  check  by  Hendrix  created  the  rela- 
tion of  principal  and  agent  between  the  depositor  and 
depositee. — Bank  v.  Miller,  77  Ala.  168;  Waid  v.  Smith, 
7  Wall.  451 ;  Dodge  Co.,  93  TJ.  S.  385. 

The  title  to  a  check  deposited  for  collection  does  not 
pass  to  the  collecting  agent  by  reason  of  his  nei^Jigent 
failure  to  collect. — Bai^k  v.  Huggin'S,  3  Ala.  206;  Morris 
V.  Bank,  106  Ala.  384. 

Cabaniss  &  Weakley,  for  appellee. — Having  sent  the 
check  to  the  drawee,  and  having  given  Hendrix  no  notice, 
iVL  time  to  protect  himself,  the  bank  lost  the  right  to 
charge  off  the  deposit,  which  it  had  entered  to  the  credit 
of  Hendrix,  and  made  the  paper  its  own. 

The  relation  between  Hendrix  and  the  bank  was  not 
that  of  a  mere  agency,  but  one  of  depositor  and  depositee, 
with  the  right  upon  the  part-  of  the  bank  to  erase  the  pro- 
visional credit,  if  the  paper  was  dishonored,  and  if  it 
complied  imth  its  legal  duties  as  to  presentation  and 
notice.  The  title  and  ownership  passed  to  the  bank  by 
the  deposit  and  blank,  unrestricted  endorsement.  In 
re  Bank  of  Madison,  Fed.  Cases,  No.  890  Kavanaugh  v. 
Bank,  59  Mo.  App.  540;  Am.  Tr.  &  8av.  Bank  v.  Mfg. 
Co.,  150  111.  336;  Crwigie  v.  Hadley,  99  N.  Y.  131 ;  Clark 
V.  Merchants  Bank,  2  N.  Y.  380;  Metro.  Bank  r.  Loifd, 
90  N.  Y.  530;  Bank  v.  Miller,  (Neb.)  55  N.  W.  1064;  37 
Neb.  500. 

It  was  not  necessary  to  negative,  in  counts  7  and  8, 
that  the  demand  could  not  be  collected  in  whole,  or  in 
part,  out  of  the  assets  of  the  drawee  bank.  This  fact  of 
actual  payment  is  for  a  plea  by  the  defendant.    Count  7, 
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as  amended  and  count  8,  both  allege,  in  express  terms, 
that  the  check  was  uncollectible.  Whether  containinj? 
that  allegation  or  not,  the  burden  was  on  defendant  to 
mitigate  the  damages  below  the  primal  fcune  amount  of 
the  check. — Romp  v.  Niningcr,  5  Minn.  417;  Sedgwick 
on  Damages,  340,  et  seq, ;  Hoard  v.  Onrncr,  3  Sandf.  179 ; 
Blot  V.  Boicean,  3  N.  Y.  78;  Allen  v.  MercliantH  Baukj 
22  Wend.  215;  Allen  v.  Huydam,  20  Wend.  321. 

McCLELLAN,  C.  J.— Neither  the  deposit  of  a  check 
with  a  bank  for  collection,  nor  the  entry  on  its  books  of 
the  amount  of  the  check  as  a  deposit  of  money  in  favor 
of  the  owner  of  the  check,  nor  yet  the  negligence  of  such 
bank  in  and  about  the  collection  of  the  check  from  tk" 
drawee  bank  whereby  there  is  a  failure  to  collect  it,  no- 
all  these  facts  combined  makes  such  check  the  propert;* 
of  the  collecting  bank,  nor  the  owner  of  the  check  a  de- 
positor of  the  money  entered  to  his  credit,  in  such  sense 
as  gives  him  a  right  of  action  for  money  had  and  re- 
ceived, or  otherwise,  for  tlie  amount  of  the  face  of  the 
check  as  money  due  him  from  the  bank.  A  bank  which 
receives  a  check  for  collection  and  enters  the  face  valu^ 
of  it  as  a  deposit  credit  to  its  owner,  becomes  the  agent 
of  the  owner  to  collect  it.  If  the  collection  is  made,  the 
relation  of  depositor  and  banker  is  consumate<l.  If  the 
collection  is  not  made,  the  bank's  right  to  charge  off  the 
deposit  arises.  If  the  bank  fails  to  collect  the  check 
through  fault  of  its  own,  it  is  liable  to  the  holder  f(^r 
damages  sustained  by  him  through  such  failure;  and  this 
liability  may  be  enforced  by  an  action  of  assumpsit 
sounding  in  damages  for  ihe.  breach  of  the  bank's 
implied  undertaking  to  use  due  care  and  dili- 
gence to  collect  the  check,  or  by  an  action  in 
case  for  damages  resulting  from  negligence  of 
the  duties  in  respect  of  collection  imposed  up- 
on it  by  law  upon  the  fact  of  its  receiving  the  check  for 
collection.  But  the  damages  recoverable  are  by  no  means 
necessarily  the  amount  of  the  check.  It  by  no  means  fol- 
lows from  the  negligent  failure  of  the  bank  to  colk»ct  the 
check,  or  its  negligent  failure  to  give  the  owner  timely 
notice  of  the  dishonor  of  the  paper  whereby  he  is  denied 
fruitful  opportunity  to  collect  it  himself,  that  the  owner 
loses  the  demand  for  which  the  check  was  given,  or  even 
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any  part  of  it.  Ta  the  contrary,  it  is  frequently,  if  not 
generally,  true  that  the  owner  of  the  paper  secures  some 
part  or  all  of  the  debt  for  which  it  was  given  in  some  oth- 
er way,  B»  by  sub»e<iuent  voluntary  payment  by,  or  suit 
against  the  drawee  bank,  when  it  is  solvent,  or  by  divi- 
dends upon  its  being  wound  up  as  an  insolvent  concern. 
It  will,  therefore,  not  suflBce  for  the  owner  to  hail  the  col- 
lector bank  into  court  and  implead  that  "you  took  this 
check  to  collect  it,  you  did  not  do  your  duty  in  that  re- 
gard and  of  consequence  the  check  wa«  not  collected, 
therefore,  the  check  is  yours,  and  the  amount  of  it  in 
money  is  mine  and  in  your  hands  for  me,  and  you  must 
pay  me  that  amount,''  It  does  not  follow  from  the  facts 
the  owner  thus  puts  forward  that  the  bank  is  liable  to 
the  extent  he  seeks  to  hold  it,  or  to  any  extent  in  fact. 
The  mere  failure  of  collection  of  the  check  does  not  dem- 
onstrate the  loss  to  the  owner  of  the  demand  for  which 
it  was  given,  or  any  part  of  such  demand.  The  owner 
should  say  to  the  hank :  "You  took  this  check  for  collec- 
tion. Certain  duties  were  thereby  devolved  upon  a^ou  in 
respect  of  efforts  to  collect,  or  in  respect  of  notice  to 
me  of  its  dishonor.  You  failed  to  perform  those  duties. 
From  such  failure  resulted  the  non-payment  of  the  check. 
Because  of  its  non-payment  I  have  suffered  damages  in 
the  sum  of  so  many  dollars.  For  these  damages  \o\\  are 
liable  to  me,  and  must  account  in  this  action."  In  other 
words,  a  complaint  in  the  common  counts;  or  for  money 
deposited ;  or  for  the  amount  of  the  check,  averring  iu« 
bank's  unwarranted  failure  to  collect  it,  or  negligence 
operating  to  deprive  the  owner  of  opportunity  to  collect 
it — ^averments  which,  if  proved  and  this  theory  of  liabil- 
ity were  sound,  would  entitle  the  plaintiff  to  recover  the 
full  face  value  of  the  check  though  his  demand  may  have 
been  satisfied  in  whole  or  ip  part  from  other  sources, 
though  he  had  suffered  no  damages  or  only  nominal  dam- 
ages from  the  defendant's  derelictions — would  either  not, 
by  intendment  or  expressly,  present  the  facts  of  this 
case — which  is  true  of  the  common  counts  and  of  special 
counts  5  and  6— or  claim  a  recovery  on  the  facts  of  this 
case  upon  an  inadmissible  theory  and  in  an  amount 
which  those  facts  do  not  justify — which  is  true  of  counts 
7  and  8.  Hence  it  is  that  we  deem  it  unnecessary  to  dis- 
cuss rulings  below  bearing  upon  the  first  six  counts  of 
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the  complaint:  None  of  them  is  supported  by  the  evi- 
dence. Hence  it  is  also  that  we  hold  that  the  demurrers 
to  counts  7  and  8  should  have  been  sustained.  These 
counts  not  only  claim  a  sum  of  money,  to- wit :  the  amount 
of  the  check,  which  the  plaintiff  by  their  averments  is 
not  shown  to  be  entitled  to ;  but  they  are  so  wanting  in 
averments  of  dam^iges  suffered  by  plaintiff  as  to  state 
no  cause  of  action.  It  will  not  do  to  say  that  they  aver 
facts  which  warrant  a  recovery  of  damages  and  that  they 
are  not  rendered  bad  by  the  form  and  amount  of  the  claim 
they  make,  because  if  they  are  held  good  against  the  de- 
murrer a  recovery  would  follow  proof  of  their  averments 
though  no  proof  of  damages  should  be  made  since  neither 
of  them  contain  any  allegations  that  plaintiff  has.  suffer- 
ed any  damages  from  defendant's  failure  to  collect  the 
check;  noii  constat,  but  that  his  demand  has  been  other- 
wise paid,  as  above  suggested,  and  non  constat,  but  that 
though  not  paid,  the  demand  is  collectible  in  whole  or  in 
part  out  of  the  assets  of  the  drawee  bank. — Bank  of 
Mobile  V,  Hoggins,  3  Ala.  206;  Morris  v.  Eufaula  Na- 
tional Bank,  106  Ala.  383;  Sahlien  v.  Bank,  90  Tenn. 
227;  Farmers'  Bank  d  Trust  Co.  v.  Newland,  97  Ky. 
464 ;  Zane  on  Banks  &  Banking,  §  184. 

The  different  doctrine  which  prevails  where  a  creditor 
receives  the  check  of  his  debtor  to  pay  the  debt  may  be 
referable  to  the  distinctive  consideration  that  in  such 
case  the  creditor  being  the  payee  in  the  check  or  unquali- 
fied indorser  is  the  legal  holder  and  owner  of  it  for  the 
purpose  of  realizing  upon  it  and  applying  its  proceeds  to 
his  own  debt ;  and  upon  this  theoi-y  the  case  of  Watt  v,  ' 
Gams  d  Co,,  114  Ala.  264,  is  not  opposed  to  the  views 
above  expressed. 

Abstractly,  and  prima  facie  at  least,  it  is  negligence  in 
a  collecting  bank  to  send  the  check  to  be  collected  by 
mail  or  otherwise  directly  to  the  drawee  bank  for  pay- 
ment, especially  when  the  paper  is  a  cashier's  check,  i.  e., 
drawn  officially  by  the  cashier  of  the  drawee  bank. 

Of  course  it  is  the  duty  of  a  collecting  bank  to  give  the^ 
depositor  prompt  notice  of  the  dishonor  of  a  check  de- 
posited for  collection. 

Reversed  and  remanded. 

Habalson,  Dowdell  and  Denson^  JJ.,  concur. 

Digitized  by  VjOOQIC 


678  SUPREME  COURT  tvoi. 

[Shiretzki,  et  al.  y.  Julius  Kessler  &  Ck>.] 

Shiretzki  et  al.  v.  Julius  Kessler  &  Co. 

Acti(/n  Upon  a  Promissory  Note. 

1.  Action  upon  Note;  auf/lciency  of  Plea  Setting  up  Fraud/ulent 

Misrepresentation  and  Failure  of  Consideration. — In  an  action 
upon  a  promissory  note,  where  the  d«fendant,  by  special  plea, 
avers  that  the  note  was  given  for  the  purchase  price  of  certain 
whiskey  sold  by  plaintiff  to  the  defendant,  who  was  in  the 
retail  liquor  business;  that  said  sale  was  mad€  through  plain- 
tiff's agent  who  represented  to  the  defendant  that  he  knew 
what  kind  of  whiskey  the  defendant's  trade  would  purchase; 
that  the  whiskey  he  proposed  to  sell  to  him  would  meet  the 
demands  of  the  defendant's  trade;  that  the  defendant  did  not 
know  the  character  of  the  whiskey  proposed  to  be  sold,  but 
relying  entirely  upon  the  representation  of  plaintiff's  agent, 
purchased  the  whiskey  and  gave  the  note  sued  on,  and  that 
said  representations  of  plaintiff's  agent  were  false;  that  the 
whiskey  which  was  delivered  under  said  purchase  did  not  meet 
the  wants  of  defendant's  trade,  as  stated  by  said  agent;  that 
the  defendant  was  unable  to  sell  the  same,  and  that  therefore 
the  consideration  for  which  the  note  was  given  had  failed, — 
such  plea  is  insufficient  as  setting  up  fraudulent  misrepre- 
sentation, or  as  presenting  the  defense  of  a  failure  of  consid- 
eration. 

2.  Same;  Sufficiency  of  Replication  to  Plea  Setting  up  Void,  Conr 

tract, — In  an  action  upon  a  promissory  note,  where  the  defend- 
ant by  special  plea,  sets  up  the  defense  that  the  note  sued 
on  was  an. Alabama  contract,  and  was  given  for  the  purchase 
of  whiskey,  and  that  the  same  was  void,  for  the  reason  the 
plaintiff  had  not  paid  for  and  obtained  a  license  as  required 
by  law,  a  replication  to  such  plea  which  alleges  in  substance 
that  the  whiskey  when  sold  by  plaintiff's  agent,  was  not  in 
the  State  of  Alabama,  but  was  in  the  State  of  Kentucky,  and 
was  to  be  delivered  to  the  defendant  in  that  state  some  time 
in  the  future,  is  a  sufficient  reply  to  said  plea,  and  shows  that 
said  transaction  was  not  in  violation  of  the  statute  which 
provides  that  all  sales  of  liquor  are  void  if  the  seller  has  not 
taken  out  a  license  (Code  §  3524.) 

Appeal  from  Calhoun  Circuit  Court. 
Tried  before  the  Hon.  John  Peliiam. 
This  was  an  action  brought  by  the  appellee,  Julius 
Kessler  &  Company,  a  corporation,  against  the  appel- 
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lant,  M.  Shiretzki,  and  sought  to  recover  $100,00  alleged 
to  be  due  the  plaintiflf  by  the  defendant  on  a  promissory 
note.  The  defendant  pleaded  the  general  issue,  payment, 
a  want  of  consideration,  and  the  following  special  pleas : 

"4.  For  further  plea,  defendant  says,  that  the  said 
alleged  note  was  given  for  the  purchase  price  of  certain 
whiskey,  which  the  defendant  agreed  to  purchase  from 
the  plaintiff  upon  terms,  etc.,  as  follows :  That  defendant 
is  engaged  in  the  retail  liquor  business,  and  was  desirous 
of  purchasing  a  supply  of  liquors  for  sale  in  his  business. 
That  the  said  plaintiff's  agent  represented  himself  as 
knowing  what  defendant's  trade  would  purchase,  and 
stated  that  the  whiskey  which  he  had  would  meet  the 
wants  of  the  defendant's  trade.  Defendant  did  not 
know  what  said  whiskey  was,  but  relying  solely  and  en- 
tirely upon  the  representation  of  plaintiff's  salesman 
that  his  whiskey  would  meet  the  requirements  of  defend- 
ant's trade,  defendant  agreed  to  purchase  some  and  gave 
his  notes  therefor,  one  of  which  is  the  note  in  suit.  That 
the  said  representation  of  plaintiff's  salesman  as  to  the 
suitableness  of  said  whiskey  for  defendant  was  false. 
Defendant  has  tried  in  all  legitimate  ways  to  disjjose  of 
the  said  whiskey  to  his  trade,  (a  small  part  of  the  lot  he 
agreed  to  purchase  only  has  been  shipped  to  defendant), 
and  has  failed  to  sell  or  dispose  of  the  same.  That  the 
said  whiskey  does  not  meet  the  wants  of  defendant's 
trade  as  was  stated  by  plaintiff's  said  agent,  and  which 
statement  defendant  relied  on  in  making  such  purchase. 
Wherefore  defendant  avers  that  the  consideration  for 
which  said  note  was  given  has  failed. 

"5.  For  further  answer  to  the  complaint  defendant 
says,  that  the  said  alleged  note  was  made  in  Alabama  for 
the  purchase  price  of  a  lot  of  whiskey.  That  the  contract 
for  the  purchase  of  said  whiskey  was  made  in  Alabama. 
That  the  said  plaintiff  had  not  taken  out  and  paid  for  a 
license  to  sell  whiskey  in  Alabama,  and  had  no  license 
for  selling  liquor  in  Alabama.  Wherefore  defendant 
says  that  the  said  contract  for  the  sale  of  said  liquor  and 
the  said  note  are  void." 

To  the  4th  special  plea  the  plaintiff  demurred,  among 
others,  upon  the  following  grounds :  1.  For  that  it  does 
not  appear  but  that  the  whiskey  which  is  alleged  in  said 
plea  to  have  been  bought  by  the  defendant  from  the  plain- 
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tiff  was  not  worth  the  price  paid  for  the  same.  2.  For 
that  it  does  not  appear  from  said  plea  that  there  was  any 
warranty  as  to  the  quality  or  suitableness  of  the  whiskey 
alleged  to  have  l)een  bought  by  the  defendant  from  the 
plaintiff.  3.  F'or  that  it  appears  from  said  plea  that 
said  representations  were  merely  the  opinion  of  the  said 
allege<i  agent  of  plaintiff.  The  plaintiff  also  demurred 
to  the  5th  special  plea.  The  demurer  to  the  4th  special 
plea  was  sustained,  and  the  demurrer  to  the  5th  special 
plea  was  overruled.  Thereupon  the  plaintiff  filed  the 
following  special  replication  to  the  5th  plea:  *'Now 
comes  plaintiff  and  replies  to  defendant's  plea  No.  5, 
and  says,  that  the  note  sued  on  was  for  the  purchase 
price  of  whiskey  to  be  delivered  by  plaintiffs  to  defend- 
ant in  the  future  in  the  State  of  Kentucky.  That  plain- 
tiffs are  wholesale  liquor  dealers  and  distillers,  doing 
business  in  the  state  of  Illinois,  and  that  said  liquor, 
wir  n  sold  to  defendant  was  not  in  the  state  of  Alabama, 
but  was  in  the  state  of  Kentucky,  and  plaintiffs  were 
not  engaged  as  liquor  dealers  in  the  state  of  Alabama." 
To  the  plaintiff's  special  replication,  the  defendant  de- 
murred upon  the  following  grounds :  1.  The  said  repli- 
cation contains  no  sufficient  statement  of  facts  to  be  an 
answer  to  the  said  plea.  2.  The  fact  alleged  in  the  plea, 
that  tlie  liquor  was  in  Kentucky  at  the  time  alleged,  does 
not  relieve  the  plaintiff  of  the  duty  to  take  out  a  license 
to  sell  or  dispose  of  the  same  in  Alabama.  This  demur- 
rer was  overruled. 

Upon  the  trial  of  the  case,  there  were  verdk-t  and 
judgment  for  the  plaintiff.  The  defendant  appeals  and 
assigns  as  error  the  ruling  of  the  trial  court  in  sustain- 
ing the  plaintiff's  demurrer  to  the  4th  plea  and  in  over- 
ruling defendant's  demurrer  to  plaintiff's  replication  to 
the  5th  plea. 

Caldwell  &  Johnston,  for  appellants. — The  4th  plea 
showed  a  false  representation  by  the  plaintiff's  agent, 
and  presented  a  sufficient  defense,  both  for  this  reason 
and  l)ecause  it  showed  a  failure  of  consideration. — Mc- 
Kenzie  v,  Weinenmn,  116  Ala.  194;  ^teen  v.  Sanders, 
116  Ala.  155;  Afoore  v.  Barber  Co.,  118  Ala.  563;  Black- 
man  v.  Johnson,  35  Ala.  252;  Egon  v.  Johnsotiy  82  Ala. 
237;  Rice  v.  Gilbrath,  119  Ala.  424. 
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The  5th  plea  set  up  a  valid  defense,  and  the  replication 
was  no  answer  thereto. — Wood^  v.  Armstrong,  54  Ala. 
150;  Pwciiic  C,  Co.  v.  Dankes,  57  Ala.  115;  Pacific  (L  Co. 
V.  Mull,  66  Ala.  582 ;  StalUngs  t?.  Lcc,  123  Ala.  464 ;  Moog 
V.  State,  93  Ala.  503. 

Black  WELL  &  Agee,  for  appellee. 

DOWDELL,  J.— The  4th  plea  of  the  defendant  was 
subject  to  the  demurrer  interposed  to  it.  The  alleged 
fraudulent  misrepresentations  set  up  in  the  plea  as  hav- 
ing been  made  by  plaintiff's.  aj;ent,  cannot  be  considered 
as  anything  more  than  the  expres-^ion  of  the  agent's  op- 
inion. It  is  insisted  that  the  plea  is  good  as  setting  up 
the  defense  of  a  failure  of  consideration,  but  we  think 
it  is  faulty  and  defective  as  such.  It  admits  that  the 
note  sued  on  was  given  for  whisky  sold  by  plaintiff s  to 
the  defendant.  The  consideration  was  the  whisky  sold 
and  purchased,  and  it  is  not  denied  that  it  had  value. 
The  fact  that  it  was  not  such  as  to  meet  the  dem-^nds  of 
the  defendant's  trade,  as  represented  by  the  plaintiff's 
agent  it  would  do,  would  not  amount  to  a  failure  of  con- 
sideration. There  was  no  error  in  sustaining  the  demur- 
rer to  this  plea.  The  5th  plea  alleged  that  the  note  sued 
on  was  an  Alabama  contract,  and  was  given  for  the  pur- 
chase price  of  whisky,  and  that  the  same  was  void  for 
the  reason  that  the  plaintiff  had  not  paid  for  and  ob- 
tained a  license  for  the  sale  of  whisky  as  required  by 
law.  The  plaintiffs  replied  to  this  plea,  in  substance, 
that  the  whisky  when  sold  was  not  in  the  state  of  Ala- 
bama, but  was  in  the  state  of  Kentucky,  and  was  to  be 
delivered  to  the  defendant  in  the  future  in  that  state. 
The  defendant  demurred  to  the  replication  and  tlie  de- 
murrer was  overruled. 

Section  3524  of  the  code  of  1896,  provides,  *^V1]  sales, 
or  contracts  or  agreements  to  sell  or  exchange  spirituous, 
vinous  or  malt  licjuors,  are  void,  if  tlie  seller  or  party 
making  the  exchange  has  not  a  license  authorizing  him 
to  engage  in  business  as  a  retailer  or  wholesale  dealer." 

This  statute  has  no  application  to  a  sale  of,  or  (*ontract 
to  sell,  spirituous  liquors,  under  tlie  facts  set  forth  in 
plaintiff's  replication  to  defendant's  plea.  The  demurrer 
to  the  replication  was,  therefore,  properly  oveiTuled.  We 
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find  no  error  in  the  record,  and  the  judgment  appealed 
from  must  be  affirmed. 
Affirmed. 


Gamble  v.  City  Council  of 
Montgomery. 

Prosecution  for  Violation  of  City  Orduumwe  for  Carry- 
ing on  Business  Without  a  License. 

1.  License  Tax;  Municipal  Authority  to  Enforce. — It  Is  th€  set- 

tled law  in  this  State  that  the  legislature  can  confer  upon 
cities  and  towns  the  power  to  impose  a  license  tax  upon  bus- 
iness. 

2.  Same;  When  not  Unconstitutionah — If  the  tax  is  not  unreason- 

able»  and  does  not  in  its  operation  discriminate  against  one 
and  in  favor  of  another  member  of  the  same  class,  it  is  not 
violative  of  either  the  State  or  Federal  Constitution. 

3.  City  Ordinance;  Presumption  of  Reasonableness. — When  the  ques- 

tion of  th«  reasonableness  of  a  city  ordinance  is  raised,  and 
it  has  reference  to  a  subject  matter  within  the  corporate  ju- 
risdiction of  the  city,  it  will  be  presumed  to  be  reasonable, 
unless  the  contrary  appear  upon  the  face  of  the  law  itself, 
or  is  established  by  proper  evidence. 

4.  Taxation;  Uniformity  of;  When  Rule  not  Violated. — A  city  ordi- 

nance, imposing  upon  persons  engaged  in  the  business  of 
furnishing  trading  stamps  to  merchants  to  be  distributed 
among  their  customers  for  use  in  the  purchase  of  other  mer- 
chandise, a  larger  tax  than  that  imposed  upon  merchants 
carrying  on  an  ordinary  mercantile  business,  is  not  violative 
of  the  constitutional  provision  requiring  uniformity  of  taxa- 
tion. 

Appeal  from  Montgomery  City  Court. 

Tried  before  the  Hon.  W.  H.  Thomas. 

The  appellant  in  this  case,  J.  E.  Gamble,  was  tried 
and  convicted  before  the  recorder  of  the  city  of  Montgom- 
ery for  a  violation  of  the  city  ordinance  for  candying  on 
without  a  license,  the  business  of  furnishing  trading 
stamps  to  merchants  to  be  distributed  by  them  to  their 
customers  for  use  in  purchasing  other  merchandise.  An 
appeal  was  taken  by  the  defendant  to  the  city  court  of 
Montgomery,  wherein  upon  proper  proceedings  had  the 
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defendant  was  again  convicted,  and,  from  such  judgment 
of  conviction,  takes  the  present  appeal  to  the  supreme 
court. 

The  complaint  filed  by  the  city  of  Montgomery,  using 
the  language  of  the  ordinance  imposing  a  license  for  con- 
ducting the  business  of  furnishing  trading  stamps  to 
merchants,  charged  the  defendant  with  carrying  on  such 
business  without  a  license.  The  amount  of  the  license 
imposed  upon  the  business  conducted  by  appellant,  by 
the  ordinance  of  the  city  of  Montgomery,  is  $400.00, 
while  the  license  imposed  upon  persons  conducting  an 
ordinary  mercantile  business  is  grauduated  upon  the 
maximum  amount  of  stock  on  hand  during  the  previous 
year. 

On  the  trial  in  the  court  below,  the  appellant  raised 
the  question  of  the  validity  of  the  ordinance  imposing 
the  license  by  a  motion  to  quash  the  complaint  and  the 
prosecution,  and  by  demurrers  to  the  complaint,  contepd- 
ing  that  the  ordinance  was  void  because  "oppressive,  dis- 
criminating, prohibiting,  unreasonable;"  "Not  author- 
ized by  the  city  charter";  "Double  taxation";  "Because 
license  imposed  on  merchants  issuing  trading  stamps  is 
an  arbitrary  sum,  while  license  imposed  cm  merchants 
is  based  upon  maximum  stock  on  hand  during  previous 
year."  The  motion  to  quash  and  the  demurrers  were 
overruled,  and  the  defendant  interposed  the  plea  of  not 
guilty ;  and  the  trial  resulted  in  a  conviction. 

HiLL^  Hill  &  Whttlng,  for  appellant. 

Ray  Rushton^  for  appellee. 

ANDERSON,  J. — The  sole  questicm  involved  in  this 
appeal  is  the  validity  of  the  ordinance  under  which  this 
defendant  was  convicted  in  the  court  Inflow. 

Section  10  of  the  act  of  1894,  page  635,  provides  "That 
said  city  council  shall  have  the  power  to  license  all  bus- 
iness, trades,  occupations  and  professions  not  prohibited 
by  the  constitution  and  laws  of  the  state  of  Alabama." 

It  is  settled  law  in  this  state  that  the  legislature  can 
confer  upon  cities  and  towns  the  power  to  impose  a  li- 
cense tax  upon  businesses  and  professions. — A".  C.  &  St. 
L.  Ry.  V.  Attalla,  118  Ala.  362;  Ehhcrnj  v.  State.  52  Ala. 
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8;  Ex  parte  City  Council  of  Montgomery,  64  Ala  463; 
City  Council  v,  Shoemaker,  51  Ala.  114;  Abel  v.  State^ 
90  Ala.  631;  City  Council  of  Montgomery  v,  Kelly,  in 
MS. 

If  the  tax  is  not  unreasonable,  oppressive,  or  prohib- 
itive, it  will  be  upheld  by  the  courts,  and  is  not  violative 
of  the  constitution,  unless  in  its  operation  it  discrimi- 
nates against  one  and  in  favor  of  another  member,  of  the 
same  class.  "We  may  concede  that,  when  a  tax  is  im- 
posed on  avocations  or  privileges  or  the  franchises  of 
(corporations,  it  must  be  equal  and  uniform.  The  equal- 
ity and  uniformity  consists  in  the  imposition  of  a  like 
tax  upon  all  who  engage  in  the  avocation,  or  may  exer- 
cise the  privilege." — Phoenix  Carpet  Co.  v.  State,  118 
Ala.  151. 

"So  long  as  the  burden  falls  with  equal  weight  upon 
every  member  of  a  given  class,  natural  and  artificial 
alike,  it  is  difficult  to  formulate  an  argument  that  such 
levy  violates  any  provision  of  our  own  or  of  the  federal 
constitution." — Quarflebaum-  v.  State,  79  Ala.  4. 

In  the  case  at  bar  we  have  no  evidence  that  the  tax 
imposed  is  unreasonable  or  prohibitive.  So  far  as  we 
know,  the  defendant  could  well  afford  to  pay  the  tax  and 
conduct  a  lucrative  and  profitable  business.  The  bill  of 
exceptions  sets  out  the  amount  of  stock  carried,  and  total 
amount  for  sale  of  stamps,  but  does  not  mention  how 
many  of  said  stamps  have  been  redeemed.  It  may  be 
that  two-thirds  of  them  have  not  and  never  will  be  pre- 
sented. Besides  they  are  only  redeemed  after  a  pur- 
chaser of  goods  has  preserved  all  of  his  checks  to  the 
amount  of  |500.  If  purchasers  do  not  preserve  checks 
to  the  amount  of  $500,  the  checks  avail  them  nothing, 
and  ^o  towards  making  up  the  profits  of  the  defendant. 
The  rule  applies  here,  that  when  the  question  as  to  the 
reasonableness  of  a  city  ordinance  is  raised,  and  it  has 
reference  to  a  subject-matter  within  the  corporate  juris- 
diction of  the  city,  it  will  be  presumed  to  be  reasonable, 
unless  the  contrary  appeai-s  upon  the  face  of  the  law  it- 
self, or  is  established  by  proper  evidence. — Van  HooJc 
V.  City  of  Sri  ma,  70  Ala.  361 ;  ComnmnweaJth  v.  Patch, 
97  Mass.  221;  St.  Louis  r.  Weber,  44  Mo.  550;  Wiggins 
Bridge  Co.  v.  East  St.  Lotms,  107  U.  S.  365;  also  notes  6 
and  6,  L.  R.  A.  30,  page  432. 
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The  defendant  contends  that  the  tax  in  question  is  not 
uniform,  in  that  it  discriminates  against  him,  and  he  in- 
troduces an  ordipance  fixmg  the  tax  on  merchants,  whose 
capital  in  Luiiness  is  the  same  as  his,  at  |24.00,  instead 
of  400.00.  And  the  question  that  presents  itself  for  our 
oopsjderation,  and  which  is  decisive  of  this  case,  is  does 
the  defendant  belong  to  the  class  of  merchants  included 
in  the  last  mentioned  ordinance?  We  think  not.  And 
think  that  the  business  in  which  the  defendant  was  en- 
gaged is  of  such  a  character  as  to  not  prohibit  the  impo- 
sition of  a  license  tax  greater  than  the  one  imposed  on 
ordinary  merchants. 

These  views  are  not  in  conflict  with  the  case  of  Shu- 
(jart  i\  State,  138  Ala.  86,  which  simply  decided  that 
"Issuing  trading  stamps"  was  not  violative  of  the  stat- 
ute against  lotteiiej2  and  gift  enterprises. 

The  judgment  of  the  city  court  is  affirmed. 

McClellan,  C.  J.,  Tyson,  Dowdbll^  Simpson^  and 
Denson^  JJ.,  concur. 


The  last  three  ca^es  were  prepared  by  Mr.  Coleman, 
while  reporter,  but  were  mislaid,  and  are  now  reported 
as  he  had  them  prepared.  (Reporter.) 
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MEMORANDA 
OF 

Cases  Decided  During  the  Peeiod  Embraced  in  This 

Volume^  Which  are  Ordered  not  to  be 

Reported  in  Full. 


HEAL  V.  THE  STATE. 

Crime. 
(Decided  April  5tli,  1906.    40  So.  Rep.  571.) 
Appeal  from  Jackson  Circuit  Court. 
Heard  before  Hon.  W.  W.  Haralson. 
No  counsel  marked  for  appellant. 
Massey  AVilsox,  Attorney  General,  for  State. 
Aflfrmed. 

Opinion  by  Tyson,  J. 

Weakley^  (\  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


KANSAS  CITY  M.  &  B.  K.  R.  CO.  V.  SIMMONS. 

Injury  to  ^tock. 
(Decided  April  10th,  1906,  40  So.  Rep.  573.) 

Appeal  from  Lamar  (Mrcuit  Court. 
Heard  before  Hon.  S.  H.  Sprott. 
Bankhead  &  Bankheai),  and  Ward  &  Nesmith,  for 
appellant. 

J.  C  Milner,  for  appellee. 

Affirmed. 

Opinion  by  Anderson,  J. 

Weakley,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  concur. 


YOT'NG  V.  WOODLTFF-Dl^NLAP  FURN.  CO. 

Assumpsit. 
(Decided  April  11th,  1906.  40  So.  Rep.  656.) 

Appeal  from  JefTcTson  Circuit  Court. 
Heard  l)efore  Hon.  A.  A.  Coleman. 
A.  O.  Lane,  for  appellant. 
Denson  &  Denson,  for  appellee. 
Reversal  and  remanded. 
Opinion  by  Simpson,  J. 

Weakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 
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YOUNG  V.  THE  STATE. 

Larceny, 
(Decided  April  12th,  1906.    40  So.  Rep.  656.) 

Appeal  from  Anniston  City  Court. 
Heard  Ix^fore  Hon.  T.  W.  Coleman,  Jr. 
Tate  &  Walker,  for  appellant. 
M asset  Wilson,  Attorney  General,  for  State. 
Affirmed. 

Opinion  by  Tyson,  J. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


CAPEHART  V.  McGAHEY. 

Assumpsit, 
(Decided  April  12th,  1906.    40  So.  Rep.  657.) 

Appeal  from  Marsliall  Circuit  Court. 

Heard  before  Hon.  W.  W.  Haralson. 

Street  &  Isp.ell,  for  appellant. 

GooDHi^E  &  Blackwood,  for  appellee. 

Affirmed. 

Opinion  by  Anderson,  J. 

Wfukley,  C.  J.,  and  Tyson  and  Simpson,  JJ.,  concur. 


MAYERS  V.  THE  STATE. 

Selling  Liquor  Without  License. 
(Decided  April  19th,  1906.    40  So.  Rep.  658.) 
Appeal  from  Bibb  County  Court. 
Heard  before  Hon.  W.  L.  Pratt. 
W.  A.  Collier,  for  appellant. 
Massey  Wilson,  Attorney  General,  for  State. 
Appeal  dismissed. 
Opinion  by  Denson,  J. 

Weakley,  C.  J.,  and  Haralson  and  Dowdeij:.;,  JJ., 
concur. 


KENNEDY  V.  THE  STATE. 

Murder, 

(Decided  April  12th,  1906.  40  So.  Rep.  658.) 

Appeal  from  Jackson,  Circuit  Court. 
Heard  before  Hon.  James  A.  Bilbro. 
Virgil  Boulden,  for  appellant. 
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Massby  Wilson,  Attorney  General,  for  State. 
Affirmed.  / 
Opinion  by  Tyson,  J. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ., 
concur. 


DUNCAN  LIVERY  (^O.,  et  al  V.  ALA.  MILL  &  ELE- 
VATOR CO. 

Assumpsit. 
(Decided  April  19th,  1906.    40  So.  Rep.  661.) 
Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  C.  W.  Ferguson. 
Affirmed. 
Per  curian.  • 


DUNCAN  LIVERY  CO,,  et  al,  V.  ALA.  MILL  &  ELE- 
VATOR CO. 

Assumpsit. 

(Decided  April  19th,  1906.    40  So.  Rep.  661.) 

Appeal  from  Birmingham  City  Court. 
Heard  before  Hon.  C.  W.  Ferguson. 
Affirmed. 
Per  curian. 


MILLENDER  V.  THE  STATE. 

Assault  With  Intent  to  Mtirder. 
(Decided  April  19th,  1906.  40  So.  Rep.  664.) 
Appeal  from  Monroe  Circuit  Court. 
Heard  before  Hon.  Joh.n  T.  Lackland. 
J.  N.  Miller  and  McCorvey  &  Hare,  for  appellant. 
Massey  Wii>;oN,  Attorney  General,  for  State. 
Affirmed. 

Opinion  by  Denson^  J. 

Weakley^  C.  J.,  and  Haralson  and  Dowdell,  JJ., 
concur. 


SHACKLEFORD  V.  THE  STATE. 

Assault  With  Intent  to  Murder, 

(Decided  April  20th,  1906.    40  So.  Rep.  665.) 

Appeal  from  Bibb  Circuit  Court. 
Heard  before  Hon.  B.  M.  Miller. 
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Logan  &  Vandebgraaf,  for  appellant. 
Massey  Wilson^  Attorney  General,  for  State. 
Affirmed! 

Opinion  py  Denson^  J. 

Weakley^  C.  J.,  and  Haralson  and  DowdelL;  JJ., 
concur. 


COLEMAX  &  DAVIS  V.  ELLIOTT, 
»       Bill  to  Restrain  Trespass. 

(Decided  April  20th,  1906.    40  So.  Rep.  666.) 

Appeal  from  Geneva  Chancery  Court. 
Heard  before  Hon.  W.  L.  Parks, 
C.  E.  Carmichael,  for  appellant. 
W.  O.  Mulkey^  for  appellee. 
Affirmed. 

Opinion  by  Haralson^  J. 

Weakley^  C.  J.,  and  Dowdell  and  Dbnson^  JJ,,  con- 
cur. 


WATSON  V.  SCARBOROUGH. 

Unlawfui  Detainer. 

(Decided  Jan.  30th,  1906.     40  So.  Rep.  678.) 

Appeal  from  Anniston  City  Court. 
Heard  before  Hon.  T.  W.  Coleman^  Jr. 
J.  J.  Willett,  for  appellant. 
Knox,  Acker  &  Blackburn,  for  appellee. 
Affirmed. 

Opinion  by  Simpson^  J. 

Weakley,  C.  J.,  and  Tyson  and  Anderson^  JJ.,  con- 
cur. 


PETERMAN  V.  HENDERSON. 
Trover. 

(Decided  April  28th,  1906.    40  So.  Rep.  756.) 

Appb^vl  from  Houston  Circuit  Court. 

Heard  before  Hon.  H.  A.  Pearce. 

Rbid  &  Hill,  for  appellant. 

R.  H;  Walker,  for  appellee. 

Affirmed. 

Opinion  by  Dbnson,  J. 

Haralson,  Dowdell  and  Anderson,  JJ.,  concur. 
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HUDSON,  et  al.  V.  VAUGHN,  et  al. 

Ejectment. 
(Decided  April  28th,  1906.    40  So.  Rep.  757.) 

Appeal  from  Marengo  Circuit  Court. 

Heard  before  Hon.  A.  H.  Alston. 

WiLLL\M  CuNNiNGHA^r,  for  appellant. 

No  counsel  marked  for  appellee. 

Aflarmed. 

Opinion  by  Dowdell,  J. 

Haralson,  Anderson  and  Denson,  JJ.,  concur. 


PRICE  V.  WORKMAN  PUBLISHING  CO. 

'Netc  Trial. 

(Decided  April  30th,  1906.    40  So.  Rep.  824.) 

Appeal  from  Bessemer  Sity  Court. 

Heard  before  Hon.  Augustus  Benners,  Special  Judge 

PiNKNEY  Scott,  for  appellant.. 

EsTES  &  Smith,  for  appellee. 

Appeal  dismissed. 

Opinion  by  Weakley,  C.  J. 

Haralson,  Dowdell  and  Denson,  JJ.,  concur. 


ODOM  V.  THE  STATE. 

Crime. 

(Decided  April  19th,  1906.    40  So.  Rep.  824.) 

Appeal  from  Clarke  Circuit  Court. 

Heard  before  Hon.  John  C.  Anderson. 

No  counsel  for  appellant. 

Massey  Wilson,  Attorney  General,  for  State. 

Reversed  and  remanded. 

Haralson,  Dowdell  and  Denson,  JJ.,  concur. 


SHIFF  &  SONS  V.  ANDRESS. 
Bill  to  Remove  Cloud  From  Title. 

(Decided  April  12th,  1906.    40  So.  Rep.  825.) 

Appeal  from  Monroe  Chancery  Court. 
Heard  before  Hon.  Thomas  h!  Smith. 
J.  H.  Barefield,  for  appellant. 

Wiggins,  Hybart  &  Bayles,  and   Steiner  Crum   & 
Weil,  for  appellee. 
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Affirmed. 

Opinion  by  Weakley^  C.  J. 

Tyson^  Simpson,  and  Anderson^  J  J.,  concur. 


RAINES  V.  THE  STATE. 
Manslaughter. 

(Decided  April  28th,  1906.    40  So.  Rep.  937.) 

Appeal  from  Monroe  Circuit  Court. 

Heard  before  Hon.  John  T.  Lackland. 

J.  N.  Miller^  for  appellant. 

Massey  Wilson^  Attorney  General,  for  State. 

Affirmed. 

Opinion  by  Denson^  J. 

Haralson^  Tyson  and  Dowdell,  JJ.,  concur. 


WILLIAMS,  eb  al.  V.  NEILL,  et  ah 

Bill  to  Abate  Purchase  Price. 
(Decided  April  19th,  1906.    40  So.  Rep.  943.) 

Appeal  from  Pike  Chancery  Counrt. 
Heard  before  Hon.  W.  L.  Parks. 
Brannen  &  Gardner^  for  appellant. 
Foster,  Samford  &  Carroll,  foV  appellee. 
Affl^rmed. 

Opinoin  by  Dowdell,  J. 

Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ.,  con- 
cur. 


GEANGEE,  et  ah  V.  SIMMONDS  HDW.  CO.,  et.  ah 

Bill  for  Relief. 

(Decided  April  20th,  1906.    40  So.  Rep.  951.) 

Appeal  from  Henry  Chancery  Court. 
Heard  before  Hon.  W.  L.  Parks. 
Espy  &  Farmer,  for  appellants. 
R.  H.  Walker  and  R.  D.  Crawford,  for  appellee. 
Affirmed. 

Opinion  by  Dowdell,  J. 

Weakley,  C.  J.,  and  Haralson  and  Denson,  JJ.,  con- 
cur. 
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ROSE,  €t  ah  V.  THE  STATE,  ex  reL  SIMS.  . 

Mandamus. 
(Decided  April  17th,  190(5.    40  So.  Rep.  951.) 

Appeal  from  Butler  Circuit  (^ourt. 

Heard  before  Hon.  J.  (\  Rk^habdson. 

Powell  &  Hamilton,  for  appellants. 

Stallworth  &  Burnett,  and  Pearson  &  Richard- 
son, for  appellees. 

Affirmed. 

Opinion  by  Dowdell^  J.      ' 

Weakley,  C.  J.,  and  Haral$«)N  and  Dbnson,  JJ.,  con- 
cur. 


SMITH  V.  THE  STATE. 
Murder. 

(Decided  April  19th,  1900.    40  So.  Rep.  950.) 

Appeal  from  Bibb  Circuit  Court. 
Heard  before  Hon.  B.  M.  Miller. 
Logan  &  Vandbrgraaf,  for  appellant. 
Massey  Wilson,  Attorney  General,  for  State. 
Affirmed. 

Opinion  by  Haralson,  J. 

Weakley,  (,\  J.,  and  Dowdell  and  Dbnson^  J  J.,  con- 
cur. 


Mcpherson  v.  wiggins. 

Assumpsit. 

(Decided  April  2.3rd,  1906.    40  So.  Rep.  961.) 

Appeal  from  Monroe  Circuit  Court. 
Heard  before  Hon.  John  T.  Lackland. 
Rabb  &  Page,  for  appellant. 

T.  S.  Wiggins,  and  Steiner,  Crum  &  Weil,  for  appel- 
lee. 

Appeal  dismissed. 

Opinion  by  Anderson,  J. 

Haralson.  Dowdell  and  Denson,  JJ.,  concur. 


DOTHAX  national  bank  Y.  WIGGINS. 

A^ssumpsit. 
(Decided  April  28,  1906.     40  So.  Rep.  967.) 

Appeal  from  Houston  Circuit  Court. 
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Heard  before  Hon.  A.  H.  Alston. 

R.  D.  Crawfobd,  for  appellant. 

Espy  &  ^'abmeb.  for  appellee. 

Affirmed. 

Opinion  by  Denson,  J. 

Haralson^  Dowdbll  and  Anderson^  JJ.,  concur. 


A.  &  B.  AIR  LINE  RY.  CO.  V.  ALA.  CONST.  CO. 

Assumpsit. 

(Decided  April  5th,  1906.    40  So.  Rep.  1037.) 

Appeal  from  Anniston  City  Court. 
Heard  before  Hon.  T.  W.  Coleman^  Jr. 
John  P.  Tillman,  W.  C.  Tunstall,  Jr.,  and  Knox, 
Acker  &  Blackmon,  for  appellant. 

J.  J.  Willett  and  BLACKWMiL  &  Agee,  for  appellee. 
Appeal  withdrawn. 


BLACK  WARRIOR  LUMBER  (^O.  V.  SLEIXIE,  et  aJ. 

Assiimpsif, 
(Decided  April  17th,  1000.    40  So.  Rep.  1037.) 

Appeal  from  Marengo  (Mrcuit  Court. 
Heard  before  Hon.  A.  H.  Alston. 
Abraham  &  Simon,  for  appellant. 
Elmore  &  Harrison,  for  appellee. 
Appeal  dismissed  by  agreement  of  counsel. 


CENTRAL  OF  GA.  RY.  CO.  V.  HAARDT. 

Damage  for  Loss  of  Goods, 

(Decided  April  4th,  100(5.    40  So.  Rep.  10.37.) 

Appeal  from  ^lontgomery  Circuit  Court. 

Heard  befoie  Hon.  T.  Scott  Sayre. 

Chas.  p.  Joxes  and  W.  S.  Tiietford,  for  appellant. 

Hill,  Hill  &  Whiting,  for  appellee. 
.  Weakley,  C.  J. — Appeal  dismissed  on  authority  of 
State,  e,r  rel  Hat/re,  39  So.  Rep.  240,  and  Kidd  v,  Bwrke^ 
38  So.  Rep.  241. 

All  the  Justices  concur. 


CLOri)  V.  MEKRIMA(^  MFG.  CO. 

Assumpsit. 
(Decided  Jan.  30th,  IIKKJ.     40  So.  Rep.  1037.) 

Appeal  from  JIadison  Circuit  Court. 
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Heard  before  Hon.  D.  W.  Speakb. 
No  counsel  marked  for  either  party. 
Per  cuiian. — ^Appeal  dismissed  for  want  of  prosecu- 
tion. 


DIXON  V.  THE  STATE. 
Murder. 

(Decided  April  19th,  1906.    40  So.  Rep.  1037.) 

Appeal  from  Marencro  Circuit  Court. 
Heard  before  Hon.  John  T.  Lackland. 
No  counsel  for  appellant. 
Massey  Wilson,  Attorney  General,  for  State. 
Affirmed. 

Opinion  by  Dowdell,  J. 

Weakij^y,  C.  J.,  and  Haralson  and  Denson,  JJ.,  con- 
cur. 


FLEMING  V.  LEVERETT. 

Ejectment. 

(Decided  Jan.  19th,  1906.    40  So.  Rep.  1037.) 

•Appeal  from  Pike  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
l^'osTER,  Sam  FORD  &  Carroll,  for  appellant. 
Brannex  &  Garnder,  for  appellee. 
Affirme<l. 

Opinion  by  Tyson,  J. 
All  justices  concur. 


HARDEMAN  Y.  GWIN. 

As-wmpsit. 
(Decided  Jan.  30th,  1906.    40  So.  Rep.  1037.) 

Appeal  from  Bessemer  City  Court. 

Heard  l>efore  Hon.  B.  C.  Jones. 

J.  W.  Chamrlee,  for  appellant. 

J.  A.  Estes,  for  appellee. 

Affirmed. 

Opinion  by  Tyson,  J. 

All  the  justices  concur. 
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JACKSON  V.  THE  STATE. 

Crime, 

(Decided  April  lOth,  1906.    40  So.  Rep.  1037.) 

Appeal  from  Perry  Circuit  Court. 

Heard  before  Hon.  J.  C.  Richardson. 

T.  P.  Daughdrill^  for  appellant. 

Massby  Wilson,  Attorney  General,  for  State. 

Per  curiam. 

Affirmed. 


L.  &  N.  R.  R.  CO.  V.  CRABTREE. 

Damages  for  Death  of  Intestate. 

(Decided  April  3rd,  1906.    40  So.  Rep.  1037.) 

Appeal  from  Cullman  Circuit  Court. 

Heard  before  Hon.  Oceola  Kyle. 

J.  M.  Falkner,  Geo.  W.  Jones  and  Geo.  H.  Parker, 
for  appellant. 

J.  B.  Brown,  for  appellee. 

Per  curiam. — Appeal  dismissed  upon  the  authority  of 
Hammond  v.  L.  d  N.  K.  R.  Co. 


L.  &  N.  R.  R.  CO.  V.  DEER. 

Garnisliment. 
(Decided  April  16tli,  1906.    40  So.  Rep.  1037.) 

Appeal  from  Montgomery  City  Court. 

Heard  before  Hon.  A.  D.  Sayre. 

Geo.  W.  Jones,  for  appellant. 

W.  F.  Herbert,  for  appellee. 

Per  curiam. — The  judgment  of  this  cause  having  been 
reversed  on  an  appeal  to  the  supreme  court  of  the  United 
States  the  judgment  of  the  city  court  is  reversed  and  an- 
nulled and  the  cause  remanded. 


MOBILE  LUMBER  CO.  V.  SAVAGE  &  MORRIS  CO. 

Damages. 

(Decided  Feb.  8th,  1006.     40  So.  Rep.  1037.) 

Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hon.  William  S.  Anderson. 
Gregory  L.  &  II.  T.  Smith,  for  appellant. 
PiLLANS,  Hanaw  &  PiLLANS,  for  appellee. 
Per  curiam. 
Appeal  abated. 
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PARSONS  V.  ALABAMA  STEEL  &  WIRE 
COMPANY. 

BUI  in  CiKmcery. 

(Decided  Feb.  17th,  1907.    40  So,  Rep.  1038.) 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  J.  C  Carmichael. 
R.  M.  Lowe  and  W.  H.  Caeney.,  for  appellant. 
Smith  &  Smith,  for  appellee. 
Affirmed. 

Opinion  by  Dowdell,  J. 

Haralson*  Simpson,  Anderson  and  Dbnson,  JJ.,  con- 
cur. 


SHEFFIELD  RY.  CO.  V,  GIPSON. 
Damages. 

(Decided  Feb.  Ist,  1907.     40  So.  Rep.  1038.) 

Appeal  from  Colbert  Circuit  Court. 
Heard  before  Hon.  E.  R.  Alman. 
No  coujisel  marked  for  either  party. 
Per  curiam. 
Dismissed  for  want  of  prosecution. 


SMITH  V.  THE  STATE. 

Crime. 
(Decided  Feb.  17th,  1906.    40  So.  Rep.  1038.) 

Appeal  from  Geneva  County  Court. 
Heard  before  Hon.  P.  N.  Hickman. 
No  counsel  marked  for  appellant. 
Massey  Wilson,  Attorney  (reneral,  for  State. 
Opinion  by  Haralson,  J, 

Dowdell,  Simpson,  Anderson  and  Denson,  JJ.,  con- 
cur. 

Afflrined. 


TALLEY  V.  JESSE  FRENCH  PIANO  &  ORCJAN  CO. 

Detinue. 
(Decided  Jan.  18th,  ino<5.    40  So.  Rep.  1088.) 

Appeal  fnnn  Coffee  Circuit  Court. 
Heard  before  Hon.  H.  A.  Pearce. 
Simmons  &  Carnley,  for  appellant. 
Riley  &  Wilkerson,  for  appellee. 


Digitized  by 


Google 


1*7.1  OF  ALABAMA.  697 

Per  curiam. 

Afflimed  for  want  of  transcript. 


WILLIAMS,  et  al  V.  HUNT. 

BUI  in  Chancery. 

(Decided  April  Ist,  1906.    40  So.  Rep.  1038.) 

Appeal  from  ^larshall  Chancery  Court. 

Heard  before  Hon.  W.  H.  Simpson. 

Street  &  Isbell,  for  appellant. 

John  A.  LrsK,  for  appc  llee. 

Aflfinned. 

Opinion  by  Anderson,  J. 

Weakley,  C.  J.,  and  Ttson  and  Simpson,  JJ.,  concur. 


BUTTERK^K  PFBLISHINC}  CO.  V.  CRANFORD 
MERC.  CO. 

Assiwipsit, 
(Decided  May  8th.   1900.     41   So.  Rep.  80.) 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  Pp:yton  Norvell. 

AcTTFF  &  Acr  FF,  for  appellant. 

Coleman  &  Bankhead,  for  appellee. 

Reversed  and  remanded. 

Opinion  by  Weakley,  C.  J. 

Tyson.  Simpson  and  Anderson.  J  J.,  concur. 


N.  C.  &  ST.  L.  RY.  (^O.  V.  W ALLEY. 

Trespass. 

(Decided  April  28tli,  IfKXi.    41  So.  Rep.  134.) 

Appeal  from  ^larshall  Circuit  Court. 

Heard  before  Hon.  W.  ^y.  Haralson. 

O.  C.  Hundley  and  John  Lusk,  for  appellant. 

Street  &  Isrell,  for  aT)pellee. 

Reversed  and  remanded. 

Opinion  by  Anderson,  J. 

Haralson,  Dowdell  and  Denson,  JJ.,  concur. 


NOBLE  V.  AXNISTON  NATIONAL  BANK. 

AssHfifpsif. 
(Decided  April  2Sth.  10()(>.     41  So.  Rep.  13().) 

Appeal  from  Anniston  City  Court. 
Heard  l)efore  Hon.  T.  W.  Coleman,  Jr. 
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W.  F.  Johnson,  for  appellant. 

J.  J.  WiLLETT,  for  appellee. 

Reversed  and  remanded. 

Opinion  by  Dowdell^  J. 

Haralson'^  Anderson  and  Denson,  JJ.,  concur. 


WARE  V,  THE  STATE. 

Action  for  License, 

(Decided  May  8th,  1906.     41  So.  Rep.  156.) 

Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hon.  Samuel  B.  Browne. 
B.  B.  BooNE^  for  appellant. 
R.  H.  &  N.  R.  Clarke,  for  appellee. 
Per  curiam. — Affirmed  upon  the  authority  of  Ware^ 
etal,  V.  Mobile  County,  41  So.  Rep.  152. 


HALL  V.  THE  STATE. 

Murder. 
(Decided  May  10th,  1906.    41  So.  Rep.  173.) 

Appeal  from  Monroe  Circuit  (^ourt. 

Heard  before  Hon.  John  T.  Lackland. 

No  counsel  marked  for  appellant.  Massby  Wilson^ 
Attorne  yGeneral  for  State. 

Tyson,  J.  Reversed  and  remanded  on  the  authority 
of  Fryer  v.  The  State,  146  A  hi.  4. 

Weakley,  C.  J.  and  Simpson  and  Anderson^  JJ.,  con- 
cur. 


KYLE,  et  al,  V.  ALABAMA  STATE  LAND  CO. 

BUI  to  Quiet  Title. 

(Decided  May  10th,  1906.     41  So.  Rep.  174.) 

Appeal  from  Tuscaloosa  County  Court, 

Heard  before  Hon.  H.  B.  Foster. 

Daniel  Collier  and  M.  P.  Ormond,  for  appellant.  J. 
W.  A.  Smith  and  Henry  Fitts,  for  appellee. 

Affirmed.    Opinion  by  Simpson,  J. 

Wf:akley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 
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WALKER  V.  THE  STATE, 

Gaming. 
(Decided  May  11th,  1906.     41  So.  Rep.  176.) 

Appeal  from  Macon  County  Court. 

Heard  before  Hon.  M.  B.  Abercrombie. 

H.  B.  Mbrritt,  for  appellant.  Massey  Wilson,  At- 
torney-General for  State. 

Aflfirmed.     Opinion  by  Tyson,  J. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  con- 
cur. 


JACKSON  V.  THE  STATE. 

Afurder. 

(Decided  May  19th,  1906.     41  So.  Rep.  178.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  D.  A.  Greene. 

George  Bondurant,  for  appellant.  Massey  Wilson, 
Attorney-General  for  State. 

Affirmed.    Opinion  by  Haralson,  J. 

Weakley,  C.  J.,  and  Dowdell  and  Simpson,  J  J.,  con- 
cur. 


WARE  V.  THE  STATE. 

Murder. 
(Decided  May  17th,  1906.     41  So.  Rep.  181.) 

Appeal  from  Jefferson  Criminal  Court. 

Heard  before  Hon.  S.  L.  Weaver. 

W.  T.  Stewart  and  W.  K.  Terry,  f(>r  appellant. 
Massey  Wilson,  Attorney-General,  for 'State. 

Affirmed.    Opinion  by  Haralson,  J. 

Weakley,  C.  J.,  and  Dow  dell  and  Denson,  JJ.,  con- 
cur. 


TRIBBLE  V.  THE  STATE. 
Motion  to  Rctax  Cost, 

(Decided  May  19th,  1906.     41  So.  Rep.  183.) 

Appeal  from  Limestone  Circuit  Court. 
Heard  before  Hon.  I).  W.  Speake. 
M.  K.  Clements,  for  appellant.    Massey  Wilson,  At- 
torney-General, for  State. 

Affirmed.    Opinion  by  Tyson,  J. 
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Weakley^  C.  J.,  and  Simpson  and  AndersOxN,  JJ.,  eon- 
cur. 


HOOKS  V.  IIUXTSVILLE  K.  L.  &  P.  CO. 

(Decided  April  28th,  1906.    41  So.  Rep.  273.) 

Appeal  from  iladison  Circuit  Court. 
Heard  l)efore  Hon.  Pxvh  Speake. 
Cooper  &  Foster,  for  appellant.    Walker  &  Sprag- 
GiNS,  for  appellee. 

Aflfirraed.    Opinion  by  Haralson,  J. 
DowDELL,  Anderson  and  Denson^  JJ.,  concur. 


ELROI)  V.  ELROI). 

Allowonce  of  Clai7n  Afjavist  Administrator. 

(Decided  May  17th,  1906.     41  So.  Rep.  290.) 

Appeal  from  Marshall  Chancery  Court. 
Heard  before  Hon.  W.  H.  Simpson. 
Street  &  Isbell,  for  appellant.    John  A.  LrsK,  for 
appellee. 

Affirmed.    Opinion  by  Simpson.  J. 

Tyson,  Anderson  and  Denson,  JJ.,  concur. 


XOKMAN  V.  TK  STATE. 

Assault  With  Intent, 
(Decided  May  17th,  100(1.     41  So.  Rep.  295.) 

Appeal  from  Chilton  Circuit  Court. 

Heard  Iwfore  Hon.  A.  H.  Alston. 

Thos.  a.  CrimY,  for  appellant.  Massey  Wilson,  At- 
torney-Oeneral,  for  State. 

Affirmed.    ()pini(m  by  SiMPhON,  J. 

Weakley,  C.  J.,  and  Dovvdell  and  Anderson,  JJ., 
concur. 


E(^HOLS  V.  THE  STATE. 

Larrrn}/. 
(Decided  May  17th,  100(k     41   So.  Rep.  298.) 

Appeal  from  Jefferson  Criminal  (^ourt. 
Heard  belon^  Uon.  S.  L.  Weaver. 
No  counsel  for  ai)pellant.    Massey  Wilson,  Attorney- 
General,  for  State. 
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Reversed  and  Remanded.     Opinion  by  HahaIiSON,  J. 
Weakley,  C.  J.,  and  Dowdell  and  Denson^  JJ.,  con- 
cur. 


JONES  V.  THE  STATE. 

False  Prctetise, 

(Decided  May  17Ui,  1906.     41  So.  Rep.  299.) 

Appeal  from  Walker  Law  and  Equity  Court. 

Heard  before  Hon.  Tuos.  L.  Sowell. 

Ray  &  Leith,  for  appellant.  Massey  Wilson,  Attor- 
ney General,  for  State. 

Reversed  and  Remanded.    Opinion  by  Haralson^  J. 

Weakley^  C.  J.,  and  Dowdell  and  Denson^  JJ.,  con- 
cur. 


L.  &  N.  R.  R.  CO.  V.  MUSCAT  &  LOTT. 
Damaffefi  to  Stock. 

(Decided  May  17th,  1906.     41  So.  Rep.  302.) 

Appeal  from  Mobile  Circuit  Court. 
Heard  before  Hon.  Sam'l.  B.Bbowxb. 
Gregory  L.  Smitq^  for  appellant.    Francis  J.  Inge, 
for  appellee. 

Reversed  and  Remanded.     Opinion  by  Denson^  J. 
Tyson,  Simpson  and  Anderson,  J  J.,  concur. 


BURNS  V.  GIBBS. 

Assumpsit, 
(Decided  May  10th,  1906.     41  So.  Rep.  303.) 

Appeal  from  Lauderdale  Circuit  Court. 

Heard  before  Hqu.  Ed,  B.  Alman. 

John  T.  Ashcraft,  for  appellant.  J.  L.  Hughston. 
for  appellee. 

AflBrmed.    Opinion  by  Simpson,  «J. 

Weakley,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  con- 
cur. 


COKER  V.  THE  STATE. 

(■rime. 
(Decided  May  19th,  1906.     41  So.  Rep.  303.) 

Appeal  from  Monroe  Circuit  Court. 

Heard  l>efore  Hon.  John  T.  Lackland. 

Babnett  &  BuGG  and  J.  N.  Miller,  for  appellant. 
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Massey  Wilson,  Attorney-General,  for  State. 
Affirmed.    Opinion  by  Simpson,  J. 
Weakley,  C.  J.,  and  Haralson  and  Dowdeli..  JJ., 
concur. 


S.  &  X.  ALA.  R.  R.  CO.  V.  ALA.  G.  S.  R.  R.  COMPANY. 

hijunction. 

(Decided  May  19th,  1906.    41  So.  Rep.  307.) 

Appeal  from  Jefferson  Chancery  Court. 
Heard  before  Hon.  John  C.  Carmichael. 
Tillman,  Grubb,  Bradley  &  Morrow,  for  appellants. 
A.  T.  Ix)ND0N  and  A.  G.  Smith,  for  appellees. 
Affirmed.     Opinion  by  Dowdell,  J. 
Weakley,  C.  J.,  and  Haralson  and  Simpson.  JJ., 
concur. 


SMITH  V.  BHiMINGHAM  RY.  L.  &  P.  CO. 

Damages. 
(Decided  May  19th,  1906.    41  So.  Rep.  307.) 

Appeal  from  Birmingham  City  Court. 

Heard  before  Hon.  Chas.  A.  Senn. 

Stallings  &  Nesmith,  for  appellant.  Walker,  TilLt 
MAN,  Campbell  &  Walker,  for  appellee. 

Affirmed.    Opinion  by  Haralson,  J. 

Weakley,  C.  J.,  and  Dowdell  and  Simpson,  JJ., 
concur. 


FORBES  &  CARLOSS  V.  DAVIDSON. 

Damage.^  for  Pen^onal  Injury, 
(Decided  May  19th,  1906.     41  So.  Rep.  312.) 

Appeal  from  Pickens  Circuit  Court. 

Heard  before  Il(m.  S.  H.  Sprott. 

E.  I).  Willett,  for  api)ellant.  Foster,  Oliver,  Cox 
&  Cox,  for  appellee. 

Affirmed.    Opinion  by  Simpson.  J. 

Weakley,  C.  J.,  and  Haralson  and  Dowdell,  JJ., 
concur. 
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CAMPBELL  V.  SHELBY  COUNTY. 

Injunction. 
(Decided  May  9th,  1906.    41  So.  Rep.  407.) 
Appeal  from  Shelby  Chancery  Court. 
Heard  before  Hon.  R.  B.  Kelly. 
Martin  &  Bouldbn^  for  appellant.    Cecile  Browne, 
and  Dryer  &  Webb,  for  appellee. 

Appeal  dismissed.     Opinion  by  Tyson,  J. 
Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ., 
concur. 


BROWN,  et  ah,  V.  THE  STATE,  ex  rcL  GUNN. 
Mandmnus. 

(Decided  May  9th,  1906.     41  So.  Rep.  407.) 

Appeal  from  Shelby  Circuit  Court. 

Heard  before  Hon.  John  Pelham. 

Cecil  Browne  and  E.  H.  Dryer,  for  appellant.  No 
counsel  marked  for  appellee. 

Appeal  dismissed.    Opinion  by  Tyson,  J. 

Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ., 
concur. 


CAMPBELL,  et  ah  V.  SHELBY  COUNTY. 

Injunxition, 
(Decided  May  9th,  1906.     41  So.  Rep.  408.) 
Appeal  from  Shelby  Circuit  Court. 
Heard  from  Hon.  John  Pelham. 
Martin  &  Boi-lden,  for  appellant-    Cecile  Browne, 
and  Dryer  &  Webb,  for  appellee. 

Appeal  dismissed.    Opinion  by  Tyson,  J. 
Weakley,  C.  J.,  and  Simpson  and  Anderson,  JJ., 
concur. 


Digitized  by 


Google 


SUBJECT  INDEX. 


ACCORD  AND  SATISFACTION. 

Accord  Of  Ml  Satisfaction;  Part  Payment:  Acceptance, — Where  a 
claim  is  unliquidated,  or  the  amount  thereof  is  in  dispute,  an 
acceptance  by  the  party  holding  the  claim  of  a  less  amount 
than  that  claimed  is  an  accord  and  satisfaction  of  the  entire 
claim. — Hand  Lumber  Co.  v.  Hall,  561. 
Accord  and  Satisfaction;  Vnliquidated  demands;  Evidence;  Suf- 
ficiencj/. — ^Testimony  examined  and  held  to  uphold  a  finding 
that  the  claim  of  an  attorney  for  services  was  unliquidated 
and  the  amount  claimed  in  dii9)ute»  so  that  au  acceptance  of  a 
less  sum  than  the  amount  claimed  operated  as  an  accord  and 
satisfaction.— /&.  561. 

ACCOUNTING. 

Accounting;  Equity;  Jurisdiction.— ^nity  has  no  jurtsdictioto  to 
entertained  a  bill  for  an  accounting  upon  an  allegation-  that  it 
is  difficult  to  ascertain  the  amounts  due  without  an  accpunt- 
ing,  it  not  being  alleged  that  the  accounts  are  mutual  and  com- 
plicated.— Hulsey  v.  Walker  Co.  501. 

ACTIONS. 
§  1.  Waiver. 
Action;  Trover  and  Case;  Waiver  of  Tort, — The  owner  of  the 
lien  does  not  waive  his  right  to  sue  in  trover  or  case  for  con- 
version, or  the  destruction  of  his  lien,  by  requesting  the  one 
who  has  converted  the  lien  chattels  to  pay  him  the  amount 
realized  therefrom. — Baker  v.  Huichinson,  686. 

APPEAL  AND  ERROR. 
§  1.    Things  Reviewable. 

Appeal;  Decisions  Revietcahle;  Orders  Entered  After  Final  De- 
cree.— The  appeal  being  taken  from  the  final  decree  rendered 
in  the  cause,  this  court  cannot,  on  such  appeal,  review  an  order 
denying  a  petition  offered  by  the  defeated  party  at  a  term  sub- 
sequent to  the  one  at  which  the  final  decree  was  rendered.— 
Oilbreath  v.  Farrow,  183. 
Appeal;  Revieiv,  Failure  to  Demur. — The  question  of  multifarious- 
ness of  a  bill  cannot  be  considered  on  appeal,  although  argued 
by  appellant  in  the  absence  of  a  demurrer  to  the  bill  raising 
this  question. — Ellis  v.  Crawson,  294. 

Appeal;  Decisions  Rfviewahle;  Equity;  Decree  Overruling  Plea 
to  Bill. — The  judgment  of  this  court  may.be  had  upon  the  suf- 
ficiency of  a  defense  interposed  by  plea  in  advance  of  the  tak- 
ing of  the  evidence  or  a  hearing  on  the  merits,  under  Section 
427,  Code  1896. — Town  of  New  Decatur  v.  Scharfenberg,  367. 

Same;  Rulings  on  the  Evidence. — Where  the  opinion  of  the  chan- 
cellor states  that  the  respondent's  objection  to  complainant's 
testimony  are  well  taken  and  must  be  sustained,  but  no  ruling 
thereon  is  shown  by  the  decree,  assignments  of  error  relating 
to  the  ruling  on  such  testimony  cannot  be  considered. — Sel- 
lers V.  Farmer,  446. 
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APPEAL  AND  ERROR— Continued. 

Appeal;  Rulings  Favorable  to  Appellant;  Review. — ^The  defend- 
ant cannot,  on  appeal,  raise  the  question  of  the  sufficiency 
of  his  plea  to  which  the  court  ovsrruled  a  demurrer. — Odom, 
as  Ex.  V.  Moore,  567. 

Appeal;  Review;  Questions  Not  Raised  in  Lower  Court. — Where 
the  variance  between  the  complaint  and  proof  was  not  raised 
in  the  lower  court  it  is  not  available  on  appeal.  — Ih.  567. 

Same;  Harmless  Error;  Verdict. — The  evidence  warranted  a 
finding  for  a  larger  amount  than  that  returned  by  the  jury, 
and  in  that  state  of  the  record  it  was  harmless  error  to  refuse 
a  new  trial,  because  the  verdict  was  contrary  to  the  evidence. 
Ih.  567. 

Appeal;  Review;  Harmless  Eerror;  Ruling  on  Demurrer. — Where 
demurrers  to  certain  pleas  were  overruled,  and  these  pleas 
were  afterwards  withdrawn,  the  court's  action  on  the  demur- 
rers will  not  be  reviewed  on  appeal. — Rock  Island  8.  d  D. 
Works  V.  Moore-Handley  H"d"w  CO:,  581. 

Appeal;  Review;  Questions  for  Review;  Bill  of  Exceptions, — Mo- 
tion to  strike  pleas,  and  parts  thereof,  and  the  court's  action 
thereon,  must  be  shown  by  the  bill  of  exceptions,  else  they 
cannot  be  considered  en  appeal. — Allen  v.  Alston,  609. 

Appeal;  Harmless  Error;  Rulings  on  Evidence, — Where  there  was 
a  controversy  as  to  the  balance  due  on  a  contract  of  sale,  and 
the  jury  found  with  the  defendant's  contention,  on  appeal  by 
defendant,  error  in  the  admissibility  of  evidence  supporting 
plaintiff's  claim  was  harmless. — Oould  v.  Gates  Chair  Co.  629 

Appeal;  Harmless  Error;  Ruling  on  Demurrer. — ^Where  defend- 
ants were  allowed  te  make  proof  of  the  facts  alleged  in  a  re- 
joinder, it  was  harmless  €rror  to  sustain  a  demurrer  thereto. 
—Ryan,  et  al.  v.  Young,  660. 

§  2.  From  What  Appeal  Lies. 
Appeal;  Right  of  Appeal;  Decision  Favorable  to  Appellant. — ^A 
decree  sustaining  demurrers  to  a  bill,  will  not  support  an  ap- 
peal by  respondent  to  review  the  reasons  given  by  the  chan- 
cellor, who  sustained  certain  grounds  of  demurrer  and  over- 
ruled others,  as  to  the  grounds  of  demurrer  overruled,  for  it 
Is  a  decree  sustaining  demurrer,  and  therefore  favorable  to 
appellant. — Esslinger  v.  Herring,  198. 
Appeal;  Attorneys;  Dismissal;  Fees. — ^The  petitioners  seek  to 
prevent  their  discharge  as  attorneys  unless  compensation  for 
services  rendered  is  paid  or  secured,  and  ask  a  reference  to 
ascertain  what  such  services  are  reasonably  worth.  Held, 
That  an  appeal  will  not  lie  from  an  order  dismissing  the  pe- 
tition.—A>»|/  &  Middleton  v.  Horsley,  508. 

§  3.  Assignment  of. 
Appeal;  Assignment  of  Error;  Sufficiency. — An  assignment  of 
error  that  the  court  erred  in  overruling  a  demurrer  to  the  bill 
and  denied  defendant's  motion  to  strike  parts  of  the  bill  is 
too  igeneral,  and  will  not  be  considered. — Reynolds  v.  Law- 
rence, 216. 

%  4.    Discretion  of  Trial  Court. ' 

Same;  Discretion  of  Lower  Court;  Motion  to  Strike;  Review. — 

Motion  to  strike  certain  parts  of  the  pleadings  is  addressed  to 

the  sound  discretion  of  the  trial  court,  and  its  action  thereon 

will  not  be  reviewed  on  appeal. — Reynolds  v.  Lawrence,  216. 

45 
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APPEAL  AND  EKROR— -Continued. 

Appeal;  Discharge  of  Attorney;  Discretion. — It  is  within  the 
discretion  of  the  trial  court  to  give  effect  or  not  to  the  dis- 
charge of  an  attorney,  in  a  cause  pending  before  it,  and  its 
action  will  not  be  reviewed  on  appeal,  unless  it.  clearly  ap- 
pears that  such  discretion  was  abused. — Kelly,  et  al.  v,  Hor- 
sely,  508. 

§  5.  Record. 
Appeal  and  Error;  Record;  Organization  of  Trial  Court, — Where  the 
transcript  falls  to  show  the  organization  of  the  trial  court,  the 
appeal  will  be  dismissed  as  no  Judgment  is  shown  that  will 
support  an  appeal. — Pensacola  A.  &  W.  Ry.  Co.  v.  Big  Sandy 
Iron  Co.  274. 

Appeal;  Transcript;  Contents. — Rules  of  Practice  of  Supreme 
Court  No.  29  and  30  require  that  answers  to  original  bill, 
before  amendment,  and  which  was  embodied  in  the  same  pa- 
per with  the  demurrer,  and  the  answer  to  the  amended  bill 
and  exhibited  thereto,  to  be  copied  in  the  record,  unless  the 
parties,  or  their  attorneys,  agree  to  their  omission;  and  a 
motion  to  expunge  them  both  from  the  record,  in  the  ab- 
sence of  such  agreement,  will  be  overruled. — Hutchinson  v. 
Palmer^  et  al.,  517. 

Appeal;  Record;  Exceptions ;  Review. — Motion  to  strike  and  the 
court's  action  thereon  must  be  shown  by  the  bill  of  exceptions, 
as  njust  the  exception  thereto,  and  not  on  the  record  proper, 
before  this  court  will  review  such  acti<5n  of  the  trial  court. — 
McCleskey  &  Whitman  v.  Howell  Cotton  Co.,  573 

§  6,  Presumptions  on. 
Appeal;  Presumption  in  Favor  of  Decree. — ^Where  pleas  have 
been  proven,  it  will  be  presumed  in  favor  of  the  decree  that  it 
was  based  upon  the  pleas  and  proof  of  them,  although  no  men- 
tion is  made  of  the  pleas  in  the  decree. — Sellers  v.  Farmer, 
446. 
Appeal;  Ruling  on  Demurrers;  Presumptions. — This  court,  on 
appeal,  will  presume  demurrers  to  have  been  abandoned  where 
the  record  fails  to  show  a  ruling  of  the  trial  court  on  demurrer 
to  pleas. — Southern  Ry.  Co.  v.  City  of  Attalla.  653. 

ARREST. 

Arrest;  Police;  Right  to  Arrest  Without  Warrant. — A  marshal 
or  policeman  has  a  right  to  arrest  without  warrant  for  a  viola- 
tion of  the  town  ordinance  committed  in  his  presence. — Ham- 
mend  V.   State,  79. 

ASSAULT  WITH   INTENT. 
See  Homicide. 

ASSIGNMENT  OP  ERROR. 

See   Appeal   and   Error,    §   3. 
ATTORNEY  AND  CLIENT. 
See  Appeal  and  Error,  §§  2-4. 
Attorney  and  Client;  Discharge;  Fees. — Subject  to  the  attorney's 
lien  upon  the  fund  brought  into  court  through  his  efforts,  or 
upon  a  money  judgment,   obtained  by  his  services,  a  client 
may  dispense  with  the  services  of  an  attorney. — Kelley,  et  al. 
V.  Horsely,  508. 
Same;  Property  to  which  Lien  Attaches. — The  Hen  of  an  at- 
torney for  services  rendered  does  not  attach  to  lands  or  other 
things,  but  only  to  money  judgments. — Ih.  508. 
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ATTORNEY  AND  CLIENT— Continued. 

Attorney  and  Client;  Money  Collected;  Action;  Parties  Plaintiff 
Real  Party  in  Interest, — Where  the  facts  stated  In  the  com- 
plaint show  an  implied  contract  to  pay  over  mony  collected  by 
an  attorney  for  a  client,  the  case  is  brought  within  the  in- 
fluence of  §  28,  Code  1896,  and  the  suit  should  have  been 
brought  in  the  name  of  the  real  party  in  interest. — Allen  v, 
Alston,  609. 

BANKS  AND  BANKING. 

Deposit  of  Check  for  Collection;  Ownership. — Neither  deposit  of  a 
check  with  a  bank  for  collection,  and  the  entr^^  on  its  books 
as  a  deposit  of  money  in  favor  of  the  own^r  of  the  check,  nor 
the  negligence  of  such  bank  in  and  about  the  collection  of 
the  check  from  the  drawee  bank  whereby  there  is  a  failure 
to  collect  it,  nor  all  of  these  facts  combined,  makes  the  check 
the  property  of  the  collecting  bank. — Jefferson  Co.  Sav.  Bank 
V.  Hendrix,  670. 

Sanue;  Bank  Agent  of  Owner  of  Check. — In  such  case  the  bank 
in  which  the  deposit  is  made  becomes  the  agent  of  the  owner 
of  the  check  to  collect  it. — Ih.  670. 

Same:  Rights  of  Parties. — When  a  check  is  deposited  with  a 
bank  for  collection,  the  relation  of  depositor  and  banker  is 
consummated  when  the  collection  is  made,  and  if  not  made, 
the  bank's  right  to  charge  off  the  depcsit  arises. — lb.  670. 

Same;  Liability  of  Collecting  Bank  for  Negligence. — In  such  case, 
if  the  bank  falls  to  collect  the  check  through  fault  of  its  own, 
it  is  liable  to  the  owner  for  all  damages  sustained  by  hini 
through  such   failure. — lb.  670. 

Same;  How  such  Liability  Enforced. — In  such  case  the  liability 
of  the  collecting  bank  may  be  enforced  by  an  action  of  assump- 
sit sounding  in  damages,  for  a  breach  of  the  bank's  implied 
undertaking  to  use  due  care  and  diligence  to  collect  the  check, 
or  by  an  action  in  case  for  damages  resulting  from  negligence 
of  the  duties  in  respect  of  collection  imposed  upon  it  by  law 
upon  the  fact  of  its  receiving  the  check  for  collection. — lb. 
670. 

Same;  Measure  of  Damages. — In  such  case  the  owner  of  the  check 
upon  its  non-payment  is  entitled  to  recover  only  the  actual 
damages  sustained  by  reason  of  the  failure  of  the  bank  to 
perform  the  duties  incumbent  upon  it  to  collect  the  check. — 
lb.  670. 

Same;  Ca^e  at  Bar. — A  count  in  a  complaint  which  alleges  the 
deposit  of  a  cashier's  check  with  a  bank  for  ccllection,  an 
agreement  on  the  part  of  the  bank  to  undertake  such  duty, 
the  sending  of  the  ch-eck  direct  to  the  drawee  bank,  the  sus- 
pension of  the  bank  without  paying  the  check,  and  that  the 
collecting  bank,  the  defendant,  had  refused  to  pay  the  amount 
of  the  check,  does  not  state  a  cause  of  action  and  is  bad  en 
demurrer,  for  that  it  contains  no  allegations  that  plaintiff  suf- 
fered any  damages  from  defendant's  failure  to  collect  the 
check.— /5.  670. 

Same;  When  Negligence  in  Collecting  Bank  to  Send  Check  Di- 
rect to  Drawee  Bank. — Where  a  check  drawn  by  a  cashier  in 
his  official  capacity  is  deposited  for  collection,  it  is  prima  far 
de  negligence  in  the  collecting  bank  to  send  the  check  to  be 
collected  directly  to  the  drawee  bank  for  payment. — lb.  670. 

Same;  Notice  to  Depositor  of  Dishonor. — Where  a  check  is  de- 
posited for  ccllection  and  the  check  is  dishonored,  it  is  the 
duty  of  the  collecting  bank  to  give  the  depositor  prompt  no- 
tice of  the  dishoncT. — lb.  670. 
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BILLS  OF  EXCEPTION. 
§  1.  Time  of  Signing. 
Same;  Bills  of  Exceptions ;  Time  of  Signing;  Extension  &y  Agree- 
ment.— Under  Acts  1890-91,  p.  915,  and  an  Act  amendatory 
thereof,  (Acts  1900-01  p.  227 J  a  bill  of  exceptions  may  be  le- 
gally signed  at  any  time  within  60  days  after  yerdict,  whether 
it  extends  into  the  succeeding  term  cr  not;  but  a  bill  of  excep- 
tions is  not  signed  within  the  time  prescribed  when  the  60 
days  elapsed  before  the  beginning  of  the  next  term,  and  the 
agreed  extension  of  time  carried  it  over  in  to  the  next  term  be 
fore  signing.  The  time  for  signing  cannot  be  extended  by 
agreement  into  the  next  term,  and  the  bill  to  be  considered  on 
appeal,  must  have  been  signed  within  the  60  days  allowed  by 
law. — Dix  V.  State,  70. 
Ej'ceptions,  Bills  of;  Signing:  Time. — The  judgment  in  this  ease 
\M\s  rendered  Jan.  3l8t,  1906,  and  the  bill  of  excei)tions  signed 
Nov.  13,  under  orders  by  the  court  extending  the  time  of  sign- 
ing to  Dec.  1st,  1905.  Held,  that  the  signing  was  within  six 
months  of  the  adjournment  of  the  term  at  which  the  judgment 
was  rendered  and  within  the  time  fixed  by  the  trial  judge  under 
orders  extending  the  time,  and  that  the  bill  was  signed  in  time. 
Harton  v.  Avondale,  458. 

BUILDING  &  wvjAN  ASSOCIATIONS. 
§  1.     Maturity  of  Shares. 
Building  and  Loan  Associations;  Maturity  of  Shares. — ^The  esti- 
mate made  by  a  building  and  loan  association  as  to  whenth«« 
stock  will  mature  is  not  a  guarantee,  but  the  expression  of  an 
opinion. — Ebersole  v.  So.  B.  d  L.  Asso.,  177. 

§  2     Membership. 

Building  and  Loan  Associations;  Membership;  Loans;  Evidence. 
— Where  the  proof  shows  that  a  party  applied  for  ntembership 
in  a  corporation  and  received  shares  and  afterwards  borrow- 
ed money  and  executed  a  mortgage,  such  party  occupies  a  dual 
relation  and  his  contention  that  the  contract  is  void  is  not  sup- 
ported by  the  proof. — Bccklcy  v.  l\  S.  S.  d  L.  Co.,  195. 

Same;  Usurious  Contract;  Premiums;  Foreign  Law. — The  fact 
that  a  premium  was  charged  for  a  loan  made  In  Alabama  by 
a  Minnesota  cori>oration,  did  not  render  the  loan  usurious, 
where  the  Minnesota  laws,  which  govern  the  contract,  express- 
ly provide  that  premiums  shall  not  make  the  contract  usurious. 
lb.   195. 

Same;  Bidding. — The  fact  that  the  money  borrowed  was  not  put 
up  to  the  highest  bidder  did  not  render  the  mortgage  invalid 
or  usurious,  it  having  been  expressly  held  otherwise  by  the 
Minnesota  Court. — lb.  195. 

BURGLARY. 

Burglary;  Indictment;  Sufficiency. — The  indictment  charged  that 
defendant,  with  intent  to  steal,  broke  into  and  entered  a  build- 
ing, towit,  the  depot  of  the  Southern  Ry.  Co.,  etc.,  the  said 
depot  being  the  property  of  the  Southern  Ry.  Co.,  a  corpora- 
tion. The  demurrer  raises  the  question  of  the  proper  aver- 
ment cf  corporate  character,  in  that  the  words  "a  corporation" 
do  not  follow  the  words  "Southern  Ry.  Co.",  where  first  used 
in  the  indictment.  Held,  the  indictment  sufficiently  avers 
corporate  character,  the  last  clause  therein  supplying  the  omis- 
sion in  the  first  instance. — Peck  v.  State,  100. 

Same;  Ownership. — Where  the  ownership  of  the  building  broken 
and  entered  is  laid  in  the  person  having  the  possession  and 
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occupancy  thereof,  it  is  sufficient,  in  an  indictment  for  bur- 
glary.— Ih.  100. 

Burglary;  Railroad  Cars;  Ovmerahip. — Tl^e  ownersliip  of  the  car 
was  properly  laid  in  the  Southern  Ry.  Co.,  which  company  at 
the  time  of  the  alleged  burglary  was  using  the  car  for  the 
transportaticn  of  freight,  although  the  car  belonged  to  the  Il- 
linois Central — Burrow  v.  State,  114. 

Burglary;  Plea;  Corporate  Capacity:  Proof. — In  the  absence  ff  a 
plea  denying  the  existence  of  the  corporation,  it  was  unuecea- 
sary,  under  Acts  1900-1,  p.  2285.  to  prove  incorporation,  on  a 
charge  of  burglarizing  a  railroad  car,  the  property  of  the 
Southern  Ry.  Co.,   a  corporation. — /ft.  114. 

CHARGE  OF  COURT. 
As  to  objections  to  form,  cr  manner  of  aslting,  see  Criminal  Law. 

.§§  1  and  2. 
On  reasonabk  Doubt,  see  Criminal  Law. 
On  Self  Defense,  see  Ilomiolde. 

In  Particular  Actions  and  Crimes,  see  Appropriate  Titles. 
See  Homicide. 
See  Trial. 

CHARITIES. 
5  1.    Construction. 

Charities;  Construction;  Trustees. — The  fact  that  the  beneficiar- 
ies of  a  permanent  charity  created  by  will  were  left  to  the  se- 
lection of  the  trustees  named  in  the  will,  does  not  limit  the 
charity  to  the  lifetime  of  sucli  trustees,  as  the  exercise  of  the 
power  of  selection  would  appertain  to  the  office  of  trustee 
whether  filled  by  the  appointment  of  the  court  or  by  selection 
of  the  testatrix,  there  being  no  real  interregnum  in  the  of- 
fice of  any  trust. — Woodroof  v.  HundUy,   287. 

Same;  Permatieneif. — When  real  estate  is  devised  to  trustees  to 
apply  the  rents,  Inoonies  and  profits  to  such  objects  of  charity 
as  might  be  designated  by  another,  and  conditioned  that  if 
first  devise  should  fail,  the  trustees  should  api)ly  such  pro- 
ceeds to  the  education  of  young  men  for  the  ministry;  and 
the  first  object  failing,  the  last  becomes  a  valid  permanent 
charity.— 75.  287. 

§  2.    Cy    Pres. 

Charities;  Cy  Pres  Doctrine. — ^The  doctrine  of  cy  pres,  as  recognized 
and  administered  by  the  English  courts  of  chancery  in  refer- 
ence to  trusts,  being,  as  it  was,  based  ui)on  the  prerogative  pow- 
er of  kings,  Is  not  recognized  by  the  Alabama  courts. — Inivcr- 
salist  Convention  r.  May,  455. 

CHATTELL  MORTGAGES. 
See  Mortgages. 
S  1.    Failure  to  Record. 
Same;  Failure  to  Record. — The  failure  to  record  a  chattel  mort- 
gage, unless  purpo3ely  withheld  for  concealment  or  to  give 
the  mortgagor  false  credit,  can  have  no  other  effect  than  to 
IH^stpone  its  lieu  to  after  re<iuired  liens. — Rikc  v.  Ryan,  407. 

§  2.     Retention  of  Possession. 

Chattel  Mortgages;  Retention  of  Possession. — The  fact  that  the 

mortgagor   retains   pcssessich   of  the   mortgaged  chattels,   or 

that  the  mortgage  contains  a  provision  authorizing  the  same, 

is  not  such  a  reservation  of  a  benefit  as  will  invalidate  the 
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conveyeDce  as  to  existing  or  subsequent  creditors  of  the  mort- 
gagor.— lb.  497. 

S  3.     Conversion  of  Property  Therein. 

Chattel  Mortgages;  Conversion ;  Wrongful  Talcing;  Complaint.^ 
A  count  in  a  complaint  which  alleges  that  defendant  tcok 
possession  of  and  converted  to  his  own  use  cotton  raised  by 
a  third  person  who  had  given  plaintiff  a  mortgage  on  such 
cotton,  sufficiently  shows  plaintiff's  lien  and  defendant's 
wrongful  taking  of  the  lien  property. — Baker  v.  Hutchison, 
636. 

Same;  Interest  of  Plaintiff;  Pleading. — ^Where  the  complaint  al- 
leges that  plaintiff  had  a  lien  on  the  cotton  converted,  by  vir- 
tue of  a  mortgage  executed  to  him  by  a  third  person,  who 
raised  the  cotton  so  converted;  that  the  mortgage  was  re- 
corded in  a  certain  book,  in  the  probate  office,  on  a  certain 
date,  in  the  county  where  defendant  took  the  cotton,  sufficient- 
ly shows  plaintiff's  Hen  and  its  dEstruction  by  defendant. — 
lb.  63- 

Chattel  Mortgages;  Conversion:  Defense  of  Prior  Lien;  Pleadings, 
A  plea  setting  up  as  a  defense  that  the  property  converted 
was  taken  by  defendant  by  virtue  of  a  mortgage  executed  to 
defendant  by  the  owner  of  the  property,  is  subject  to  demur- 
rer for  not  stating  facts  to  show  that  such  mortgage  consti- 
tuted a  prior  lien  or  superior  title  to  the  one  relied  on  by 
the  plaintiff.— /&.  636. 

Bame;  Release  of  Property;  Pleadings. — A  plea  to  an  action  for 
destroying  the  mortgage  lien  of  plaintiff  which  avers  that 
when  the  mortgage  was  executed  to  plaintiff  it  was  agreed 
between  plaintiff  and  his  mortgagor  that  enough  of  the  crop 
so  mortgaged  should  be  disposed  of  by  the  mortgagor  to  en- 
able him  to  procure  supplies  to  make  the  crop,  and  that  any 
cotton  defendant  may  h^ave  obtained  from  the  mortgagor  was 
to  pay  for  supplies  to  make  the  crop,  furnished  mortgagor 
by  defendant,  and  that  such  supplies  were  necessary  to  en- 
able mortgagor  to  make  the  crop,  was  not  sufficient,  as  no 
facts  are  stated  shewing  a  release  by  the  mortgagee  of  the 
particular  cotton  alleged  to  have  been  converted,  in  accord- 
ance with  the  agreement. — 76.  636. 

Same:  Interest  of  Plaintiff:  Evidence. — The  mortgage  and  secured 
notes  were  properly  introduced  as  links  In  the  cha^n  of  plain- 
tiff's title,  and  as  showing  the  amounts  due  on  them. — Ih.  (?3fi. 

Same:  Variance  Between  Mortgage  and  Notes. — The  fact  that  the 
wife's  name  did  not  appefir  on  the  nctes,  as  was  stated  in  the 
mortgasre,  created  no  such  variance  as  would  impair  the  mort- 
p'tie^e  as  a  security  for  the  debts  of  the  actu'»l  maker. — lb.  636. 

Same:  Ownership  of  Chattels:  Evidence. — The  ownership  of  the 
land  on  which  the  cotton  was  grown  by  the  morte:a*^or.  when 
there  is  nothing  shewn  to  the  contrary,  is  sufficiently  proven 
by  the  mortease.  dated  1^02,  being  given  on  the  cron  of  1903. 
and  evidence  of  plaintiff  thflt  the  morteragor  lived  in  1903 
on  the  land  sold  him  by  nlaintiff.— /ft.  636. 

CODE    SECTIONS   CITED    AND    CONSTRUED. 
sections. 

?<?.     Allen    v.    Alston.   609. 
40.     Levyptein  v   Gerson,  et  al.,  251. 
55.     Coiouitt.  et  al.  v.  Gili.  et  al.,  554. 
76.     Prirkett  v.  Prickett,  494. 
617.     Harton   v.  Town   of   Avondale,  458. 
b20.     Harton  v.  Town  of  Avondale.  45fc 
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Sections. 

699.  Sellers  v.   Farmer.  446. 

753.  Winkleman  v.  White,  et  al.,  481. 

759.  Winltleman  v.  White,  et  al.,  481. 

799.  Ensley  Development  Co.  v.  Powell,  300. 

809.  Johnson  v.   Johnson,  543. 
819-820.     Etheridge  Bros.  v.  Swan,  et  al.,  531. 

823.  Dickinson  v.  Traphagan,  442. 

823.  Montgomery  Iron  Works  v.  Roman,  434. 

914.  Williamis  v.  State,  10. 

915.  Williams  .v.   State,  10. 
928.  Williams  v.  State,  10. 
930.  Williams  v.  State.  10. 
947.  Folmer,  et  al.  v.  Lehman-Durr  Co.,  472. 

1041.  Jacoby  v.  Funkhouser,  254. 

1109.  Andersen  v.  Buckley,  415. 

1291-1300.     Black  v.   Sullivan  Timber  Co.,  327. 

1316.  A.  J.  Cranor  Co.  Ltd.  v.  Miller,  268. 

1794.  Patterson  v.  Carter,  522. 
171)4.  Thomas  v.  TlUey,  et  al.,  189. 

1795.  Fuller  v.  State,  35. 
1805.  Hand  Lumber  Co.  v.  Hall,  561. 
1841.  Ebersole  v.  So.  Bldg.  &  Lean  Asso.,  177. 
1914.  McGraugh  v.  Deposit  Bank,  229. 
2065.  Phillips  v.  Bradford,  346. 
20G9.  Phillips   V.   Bradford.   346. 
2182.  Montgomery  Iron  Works  v.  Roman,  434. 
2348.  Winkleman  v.  White,  481. 
2529.  Patterson  v.   Simpson,  550. 
2712.  Hendrick  v.  Clemmons,  590. 
2733.  Tolbert  v,  Falkenberry,  204. 
2760.  Hendrick   v.   Clemmons,   590. 
3271.  Eagle  Iron  Co.  v.  Baugh,  613. 
3303.  Wallace  v.  Marksttin,  262. 
3326.  Williams  v.   The  State,  10. 
3328.  Williams  v.  The  State.  10. 
3423.  Gillespie,  et  al.  v.  Gibbs,  449. 

3505.  Wallace  v.  Marksteln,  262. 

3506.  Fuller  v.  Vamum,  336. 
3524.  Shiretski  v.  Kessler  &  Co.,  678. 
4205.  Eagle  Iron  Co.  v.  Baugh,  613. 
4207.  Eagle  Iron  Co.  v.  Baugh,  613. 
4264.  Allen,  €t  al.  v.  Bromberg,  et  al.,  317. 
4266.  Allen,  et  al.  v.  Bromberg,  et  al.,  317. 
4287.  Ellis  v.  Crawson,  294. 

4298.  Ellis  v.  Crawson,  294. 

4299.  Ellis  V.  Crawson,  294. 
4314.  Tha  State  v.  SIkes,  160. 
4314.  The  State  v.  Fuller,  164. 

4316.  State  v.   Sikes,   160.  ' 

4333.  Burrows  v.  The  State,   114. 

4333.  Knight  v.  The  State,  104.  I 

4333.  Peck  v.  The  State,  100. 

4333.  Hammond  v.  The  State,  79.  i 

4346.  Ray  v.  The  State,  5.  I 

4346.  Dixon  v.  The  State.  91.  1 

4418.  Burrowp  v.  The  State,  114. 

4475.  Ossie  v.  The  State,  152.  I 

4509.  Ossle  v.  The  Stat€,  152. 

4523.  Ossie  v.  The  State,  152.  | 

4525.  Ossie  v.  The  State,  152. 
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Sections. 

4526.  OsBie  v.  The  State.  152. 

4711.  Fuller  v.  The  State,  35.  \ 

4762.  Wester  v.  The  State,  121. 

4817.  The  State  v.  Fuller,  IM. 

4819.  The  State  v.  Fuller,  164. 

4838.  Ossle  v.  The  State,  152. 

4839.  Ossie  v.  The  State,  152. 

4856.  Ray  v.  The  State,  5. 

4857.  Parham  v.  The  State.  57. 
4889.  Dixon  v.  The  State,  91. 
4895.  Knight  v.  The  State,  104. 
4901.  Lee  v.  The  State.  133. 
4919.  Roland    v.    The    State,    149. 
4937.  Gcrdon  v.  The  State.  42 
4c,61.  Williams  v.  The  State.  10. 
4972.  Knight  v.  The  State,  aS. 
4982.  Hanners  v.  The  State,  27. 
5004.  Hammond  v.  The  State,  79. 
5007.  Hammond    v.   The   State.   79. 
5262.  Hamilton  v.  The  State,  110. 

COLLATERALS. 
§  1.     Assignment  of. 

Pledfies:  AnHignment  of  Deht ;  Exhausting  Collateral. — Complain- 
ants assigned  to  one  of  respondents  the  note  of  B.  but  did  not 
assign  the  collaterals  held  to  the  note,  although  it  was  ex- 
pressly agreed  that  they  would  do  so  for  the  t)enefit  of  another 
respondent.  Held,  that  under  §  947  code  of  1896,  the  complain- 
ants were  required  to  exhaust  the  collaterals  withheld  before 
proceeding  against  the  respondent  for  whose  benefit  It  agreed 
to  trasnfer  the  collaterals. — Folmar,  et  al.  v.  Lehman-Durr 
Co.,  472. 
CONCEA1.ED  WEAPONS. 

Carn/iffff  Concealed  Weapon;  Jury  Question. — Whether  the  pi»- 
t'  1  was  carried  in  such  manner  as  not  to  be  discernible  by  or- 
din<^rv  observation  is  a  question  for  the  jury. — Hainey  v. 
citate.   146. 

Same:  Evidence:  Admv<sihiUiy. — Tt  was  error  to  admit  evidence 
that  defendant  was  drunk  at  the  time  it  was  alleged  he  car- 
ried a  concealed  pistol. — I  .  146. 

Same. — It  was  inadmis.«ible  to  show  that  the  accu.Hed  was  a 
brother  of  a  person  whom  the  officers  were  seeking  to  arrest  for 
drunkenness  at  the  time  the  accused  is  alleged  to  have  carried 
the  concealed  weapon. — lb.  146. 

CONSTITUTION— flfecfiorw  Cited  and  Construed. 

1875. 

Sec.  6,  Art.  VI,  State  v.  Fuller,  lb4. 
1901. 

22.  Montgomery  L.  d  W.  P.  Co.  v.  Citizens  L.  IT.  d  P.  Co.  359. 

143.  State  v.  Fuller,  164. 

148.  Ensley  Development  Co.  v.  Powell,  300. 

223.  Harton  v.  Toivn  of  Avondole,  458. 

232.  Dickinson  v.  Traphagan,  442. 

CONSTITUTIONAL  LAW. 
ft   1.    Police  Power. 
Constitutional  Law;  Police  Power;  Fraud. — Section  4762  of  Code 
of  1896  is  not  violative  of  the  constitutional  guaranty  to  every 
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person  of  the  right  to  enjoy,  use,  and  dispose  of  his  property, 
it  being  for  the  prevention  of  fraud  and  a  proper  exercise  of 
the  police  power. — Wester  v.  State,  121. 

§   2.    Limitation   of   Powers. 
Constitutional  .Law;    Limitation    of    Powers. — The    legislative 
branch  of  the  State  government  has  supreme  power  in     the 
enactment  of  law's,  except  w^here  this  r)ower  is  limited  by  thp 
constitution. — Ensley  Div.  Co.  v.  Powell,  300. 

§  3.    Due  Process. 

Constitutional  Law;  Due  Process;  Special  Assesssment. — ^The  as- 
sessment of  the  cost  of  improvement  against  lauds  abutting  in 
the  immediate  vicinity  of  the  improvement,  being  a  part  of  the 
taxing  power  of  the  government,  cannot  be  said  to  be  without 
due  process  of  law,  because  there  is  not  a  provision  for  a  reg- 
ular Investigation  by  court  and  Jury  in  order  to  ascertain  the 
amount  of  burden  that  shall  be  placed  upon  the  property. — 
Harton  v.  A  von  dale,  458. 

Same;  Constitutional  Provision;  Instruction. — §  223  constitution 
1901  merely  fixes  t^e  limit  beyond  which  assessments  for  mu- 
nicipal improvement  on  abbutting  property  shall  be  void,  and 
authorizes  the  courts  to  examine  the  matter  and  determine 
whether  or  not  such  constitutional  limit  has  been  transcended; 
and  such  provision  has  no  application  to  the  manner  in  which 
the  assessment  is  proportioned,  whether  by  the  front  foot,  or 
otherwise. — Harton  v.  Avondaie,  458. 

CONTRACTS. 
See  Sales. 
$  1.     Cancellation. 
Contracts;  Cancellation;   Grounds. — Neither   inadequacy   of  con- 
sideration, mistake  in  law,  or  partial  failure  of  consideration, 
in  the  absence  of  fraud,  will  authorize  the  cancellation  of  a 
contract. — Stephenson  v.  Atlas  Coal  Co.;  432. 

CONVICTS. 

S  1.    Contract  of  Hire. 

.  Convicts;  Contracts  of  Hire;  Powers  to  Annul. — If  the  convicts 
are  cruelly  treated,  or  if  the  bond  of  the  hirer  is  insufficient 
or  deemed  so,  liowever  the  information  is  obtained,  the  Judge 
of  Probate  may,  under  Section  452H,  Code  of  189(>,  of  his  own 
motion,  annul  contracts  for  the  hire  of  county  convicts,  wheth- 
er hired  inside  or  out  of  the  county. — Ossie  v.  State,  152 
Same;  Annulling  Contract  for  Insufficiency  of  Bond. — ^The pres- 
ent state  of  insecurity  for  the  future,  will  Justify  the  annull- 
ment  of  the  contract  of  hire  on  account  of  the  insufficiency 
of  the  hirer's  bond,  and  the  annulment  is  not  confined  to  the 
fact  of  a  change  in  the  sufficiency  of  the  bond  from  what  11 
was  when  criginally  made. — /b.   152. 

•  CORPORATIONS. 

See  Municipal  Corporations.  , 

§  1.  Foreign  Corporations. 
Corporations:  Foreign  Corporations;  Non-compliance  with  Stat- 
ute; Effect. — One  who  has  entered  into  a  contract  of  sale 
with  a  foreign  corporation,  and  has  performed  the  contract 
by  a  delivery  of  the  property  sold  to  the  corporation,  cannot 
urge,  as  a  ground  for  setting  aside  the  sale,  the  failure  of  the 
corporation  organized  in  another  State  to  comply  with  Section 
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1316,   Code   1896,   and   the   Constitutional    provision   relatingr 
thereto.— A.  /.  Cranor  Co.  v.  Miller,  et  ah,  268. 

§  2.  Contracts  Before  Incorporation. 
Same;  Contracts  before  Incorporation:  Construction. — Ap- 
r)ellee9,  owners  of  a  saw  mill  outfit  and  timber  contract,  en- 
tered into  an  agreement  with  the  company  to  sell  said  saw  mli] 
outfit  and  timber  rif^hts  to  the  company  in  consideration  of  the 
organisation  of  a  corporation  for  the  manufacture  of  lumber; 
stipulating  further,  also,  that  the  corporation  should  be 
capitalized  at  $10,000,  one-fourth  of  the  stock  to  be  owned 
by  appellees,  and  three-fourths  to  be  owned  by  the  Company. 
Held,  the  contract  so  entered  into  stipulated,  not  only  the  or- 
ganization of  a  corporation,  but  that  the  company  would  con- 
tribute something  of  value  to  it  in  consideration  of  three- 
fourths  of  the  8to<*k  which  should  he  owned  by  the  company. — 
A.  J.  Cranor  Co.  v.  Miller,  268. 
8amr. — Where  a  company  agreed  to  organize  a  cori>oratlon  to  be 
capitalized  at  $10,000,  one-fourth  of  which  was  to  be  owned  by 
the  owner  of  a  saw  mill  outfit  and  timber  rights  and  three- 
fourths  to  be  held  by  the  company,  aiwi  In  compliance  with  the 
contract  iba  owner  of  a  saw  mill  cutfit  and  timber  rights  con- 
veyed to  the  corporation  his  property  in  consideration  of  one- 
fourth  of  the  stock,  and  the  comapny  did  nothing  towards  its 
part  of  the  contract  In  the  way  of  payment  for  three-fourths 
of  the  stock  held  by  it,  and  the  rights  of  no  other  stock  holders 
Intervening  to  be  affected  by  the  cancellation  of  the  sale,  the 
seller  was  entitled  to  maintain  a  bill  against  the  company  and 
the  corporation  to  have  his  right  in  the  saw  mill  outfit  and 
timber  restored  to  him. — lb.  268. 

§   3.     Dissolution. 

Corporations;  Voluntary  Dissolution;  Directors  as  Trustees. — 
The  dissolution  of  a  Florida  corporation  under  a  decree  of  the 
Florida  court,  made  upon  application  of  a  majority  of  the 
stockholders,  is  a  voluntary  dissclution  under  §  2157,  Rev. 
Stat,  of  Fla.,  and  under  such  section,  upon  a  voluntary  disso- 
lution, its'  then  president  and  borad  of  directors  become  the 
trustees  of  its  assets  and  powers,  with  authority  and  power 
to  wind  up  its  affairs. — Black  v.  SulLvan  Timber  Co.,  327. 

Same. — When  a  corporation  of  the  State  of  Florida  has  been  dis- 
solved by  the  courts  of  that  state  on  the  application  of  a  ma- 
jority of  its  stockholders,  and  its  affairs  has  passed  into  the 
hands  of  its  then  board  of  directors,  a  stockholder  participating 
in  the  dissolution  proceedings  may  not  apply  to  an  Alabama 
court  Tor  tne  appointment  of  a  receiver  of  the  corporation  upon 
the  allegaticn  that  the  ultimate  dividends  from  its  assets  when 
distributrd  would  be  lessened  by  the  wrongful  management  of 
its  trustees,  although  all  Its  property  may  be  situated  in  this 
State— /6.  327. 

Same;  Appointment  of  Receiver;  Allegations  and  Proof. — To  jus- 
tify the  appointment  of  a  receiver  the  allegations  and  the 
proof  in  support  of  them  must  be  clear  and  positive. — lb.  327. 

§  4.  Stockholders  Liability  fcr  Debts  of. 
Corporations;  Stockholders;  Liability  for  Debts;  Stock  Issued  for 
Insufficient  Consideration. — Where  members  of  a  corporation 
I)aid  for  the  stock  Issued  to  them  by  conveying  land  at  an 
agreed  valuation,  which  was  considerably  over-valued,  a  sub- 
sequent creditor,  who  had  full  knowledge  of  the  fact,  cannot 
compel  a  stockholder,  on  the  insolvency  of  the  corporation,  to 
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pay  the  difference  between  the  value  of  thejand  conveyed  by 
him  and  the  par  value  of  the  stock. — Lea  v.  Iron  Belt  Mer. 
Co.,  421. 

Corporations;  Stockholdera ;  Transfer  of  Property, — ^Defendants 
purchased  the  property  of  another  company  for  $25,000,  agree- 
ing to  pay,  In  addition,  certain  debts  of  the  comi)any  amount- 
ing to  about  $4,000.  The  consideration  stated  In  the  deed 
transferring  the  property  to  them,  they  procured  to  be  $50,000, 
and  they  subscribed  thereafter,  $50,0000  to  the  stoclv  of  the 
new  company,  which  they  paid  by  executing  a  deed  to  the 
property  purchased  from  the  other  company,  and  were  to  re- 
ceive, in  addition  to  their  stock,  $30,000  of  an  issue  of  bonds 
to  the  amount  of  $50,000,  to  be  secured  by  a  deed  of  trust  on 
the  property  of  the  new  corporation.  Of  this  issue  they  re- 
ceived $25,000  of  bonds.  On  a  sale  of  the  property  under  the 
deed  of  trust  the  bondholders  realized  only  20  per  cent,  of  the 
amount  due  on  their  bonds.  The  evidence  showed  that 
$50,000  was  full  value  for  the  property  conveyed  to  the  new 
company.  Held,  that  as  the  evidence  showed  a  sale  of  the 
property  to  the  new  company  for  $80,000.  which  was  to  be  paid 
for  by  $50,000  of  the  stock  and  $30,000  of  bonds,  the  reception 
of  the  bonds  at  a  later  period  does  not  alter  the  fact  that  it 
was  one  and  the  same  transaction,  and  for  this  reason  the 
stockholders  were  not,  at  the  suit  of  a  creditor  of  the  corpora- 
tion, entitled  to  have  the  entire  value  of  the  property  applied  as 
a  payment  on  the  stock. — MontgoTnery  Iron  Works  v.  Roman, 
434. 

Same;  Actions  by  Creditors;  Limitations. — The  statute  of  limita- 
tions does  not  begin  to  run  in  favor  of  stockholders  for  unpaid 
subscriptions  to  stock,  at  the  suit  of  a  creditor  of  the  corpo 
ration,  until  judgment  against  the  corporation  and  a  return 
of  an  execution  nulla  bona. — lb.  434. 

Corporation;  Stoclliolders ;  Liability;  Action  to  Enforce;  Nature 
and  Form. — Equity  cannot  entertain  a  bill  by  a  simple  contract 
creditor  to  require  a  stockholder  of  an  Insolvent  corporation 
to  [)ay  balance  due  on  subscription  to  stock  under  §  823  of  the 
code  1896,  this  right  belongs  only  to  judgment  creditors  — 
Dickinson  v.   Traphagan,  442. 

iSfam(.".— Acts  1903,  p.  388,  has  no  application  to  a  bill  filed  by  a 
contract  creditors  to  subject  a  stock  subscription  to  h:8  claim. 
—lb.   442. 

Same;  Necessity  of  Judgment  and  Execution  against  Corporation ; 
Inaolvenc^/  of  Incorporation. — A  simple  contract  creditor  may 
not  maintain  a  bill  to  subject  a  stock  subscription  to  his  claim 
without  first  obtaining  a  judgment  and  a  return  of  execution 
nulla,  bona,  on  the  mere  insolvency  of  the  corporation. — Ih 
442. 

Same;  Pleading;  Bill;  Sufficiency. — A  bill  by  a  contract  creditor 
to  subject  a  stock  subscription  to  his  claim  against  a  foreign 
corporation,  which  alleges  that  there  was  no  person  In  the  ser- 
vice of  the  corporation  within  the  State,  was  Insuflficlent  and 
subject  to  demurrer;  and  was  not  the  equivalent  of  an  allega- 
tion of  non  compliance  with  the  statute  in  not  having  a  known 
place  of  business  and  an  authorized  agent,  so  as  to  show  that 
it  was  impracticable  to  obtain  a  judgment. — lb.  442. 

Same;  Persons  Liable;  Married  Women. — 'ihe  general  statute  Im- 
posing liability  on  shareholders  of  unpaid  subscriptions  in- 
cludes married  women,  and  they  are  hot  exempt  by  reason  of 
coverture. — lb.  442. 
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§  5.     Officers  |uid  Agents, 
(a)  Notice  to. 
Same;  Officers  and  Agents;  Knowledge  of  Agents. — Where  the 
agent  of  a  corporation,  being  the  sole  manager  and  almost  sol<> 
stockholder  of  the  corporation,  was  personally  interested  in  a 
transaction  with  the  insolvent  corporation,  and  his  transac- 
tions with  the  insolvent  corporation  was  for  the  joint  benefit 
of  himself  and  his  corporation,  his  knowledge  of  the  fact  that 
the  subscriptions  to  the  insolvent  corporation  stock  were  paid 
in  over-valued  land,  was  imputable  notice  to  his  corporation. 
— Lea  V.  Iron  Btlt  Mer,  Co.,  421. 
Same. — The  rule  that  the  knowledge  of  an  agent  prior  to  the  cre- 
ation of  the  agency  is  not  notice  to  the  principal,  does  not  ap- 
ply where  the  agent  was  the  alter  ego  of  the  principal,  which 
he  represented,  and  had  absolute  dominion  over  its  affairs  and 
was  Jointly  interested  with  the  principal  in  the  transaction. — 
J&.  421. 

§  6.     Assignment  of  Claim. 

Corporations;  Assignment  of  Claim;  Sufficiency, — In  the  ab- 
sence of  evidence  showing  that  the  vice  president  of  a  corpo- 
ration was  authorized  to  execute  the  assignment  of  a  claim, 
such  assignment  executed  by  the  vice  president,  to  which  the 
corporate  seal  was  not  attached,  was  inadmissible  in  evidence 
in  an  action  on  the  claim,  especially  where  such  assignment 
recites  that  the  vice  president  was  authorized  to  execute  it  *in 
the  name  and  under  the  seal." — Allen  v.  Alston,  609. 

COURTS. 
§  1.    Terms. 
Courts;  SimMltaneous  Terms. — The  regular  circuit  Judge  may  hold 
special  terms  during  the  session  of  a  regular  term  of  court  In 
his  circuit,  under  Sections  928  and  930,  Code  1896. — Williams 
V.  State,  10. 

Courts;  County  Court;  Establishment;  Validity  i»f  Statue. — The 
faot  that  the  act  creating  the  County  Court  of  C'lebuni-iCimn- 
ty  (Acts  1S9G-7,  p.  802)  confers  on  said  court  the  same  juris- 
diction and  iKJwers  of  the  circuit  court,  does  not  render  the 
same  unconstitutional. — State  v.  Fuller,  1G4. 

§  2.     Jurisdiction. 
Courts;  Jurisdiction;  Constitutional  Pro\>isions;  Statutes. — ^Acts 
1894-95,  p.  881,  the  act  which  confers  chancery  jiowers     and 
jurisdiction  upon  the  circuit  courts  of  Jefferson  and  other  coun- 
ties, is  not  unconstitutional. — Ensley  Dcv.  Co.  v.  Powell  300. 

CRIMINAL  LAW. 

See  Appropriate  Title  for  Particular  Crimes. 
§  1.     Appeals;   Instructions. 
Criminal  Law;  Appeal;  Instructions;  Exceptions  in  Gross. — ^An 
exception  to  the  whole  of  the  court's  oral  charge,  where  the 
same  consisted  of  several  paragraphs,  is  not  sustained,  unless 
the   whcle  charge  is  bad. — Orisham  v.  The  State.   1. 
Same;  Instructions ;  Duty  to  Request. — The  fact  that  the  coun 
had  failed  to  charge  on  all  the  offenses  embraced  In  the  in 
dictuient,  cannot  be  taken  advantage  of  in  the  absence  of  re- 
questeil  specific  instructions  covering  such  matter. — Jh.  1. 
Same;  Charge;  Construction. — Although  a  charge  in  a  criminal 
<'ase  consists  of  separate  paragraphs.  It  must  be  construed  as 
a  whole. — Ih.  1. 
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Criminal  Law;  Instructions;  Failure  to  Charge;  Appeal;  Review. 
— A  request  orally  to  have  the  court  Instruct  the  Jury  on  the 
law  of  self  defense  and  an  exception  reserved  to  the  failure 
or  refusal  of  the  court  to  do  so,  presents  no  question  for  review 
on  appeal. — Williams  v.  State,  10. 
Same;  Instructions;  Modification. — At  the  defendant's  request, 
the  court  in  writing  Instructed  that  unless  each  and  every  mem- 
ber of  the  Jury  was  convinced  beyond  all  reasonable  doubt  of 
the  defendant's  guilt,  under  the  evidence  in  the  case,  they 
should  not  convict  him;  and,  that  unless  every  juror  believed 
beyond  all  reasonable  doubt  that  defendant  killed  deceased 
by  shooting  him  with  a  pistol,  within  the  county,  before  the 
finding  of  the  indictment,  and  that  such  killing  was  wilful  and 
deliberate  and  premeditated  and  malicious,  the  defendant  could 
not  be  found  guilty  of  murder  in  the  first  degree.  The  court 
added  that  the  first  instruction  simply  meant  that  the  jurors 
must  all  agree  on  the  verdict,  and  that  all  twelve  must  agree 
before  they  could  return  any  verdict,  and  that  the  second  in- 
struction simply  meant  that  all  the  jurors  must  agree  on  the 
elements  of  murder  in  the  first  degree.  Held,  not  error./b.  10. 
Criminal  Law;  Instructions;  Refusal. — The  court  will  not  be  put 
in  error  for  refusing  instructions  substantially  covered  by  In- 
struction given. — lb.  10. 

Same;  Charges  Argumentative. — Charges  which  are  mere  argu- 
ments are  always  properly  refused. — Gordon  v.  State,  42. 

Same;  Argumentative  Instructions. — A  charge  asserting  that  there 
was  no  evidence  in  the  case  that  defendant  did  or  said  any- 
thing at  a  certain  house  near  which  the  killing  occurred  that 
would  have  justified  the  deceased  in  striking  defendant,  was 
properly  refused  as  argumentative. — Olass  v.  State,  50. 
Same;  Repetition  of^  Instructions, — ^Where  a  proposition  has 
been  clearly  stated  in  a  written  charge  given,  it  is  not  error 
to  refuse  charges  which  are  substantial  duplicates  thereof. — 
Parham  v.  State,  57. 
Same;  Argumentative  Instructions. — A  charge  which  asserts  that 
the  law  says  it  is  better  that  the  guilty  go  unpunished,  than 
that  the  innocent,  or  those  whose  guilt  is  not  shown  oeyond  a 
reasonable  doubt,  should  be  punished,  besides  being  erroneous, 
is  argumentative. — lb.  57. 

Same;  Incomplete  and  Misleading  Instructions. — A  charge  assert- 
ing that  before  the  jury  are  authorized  to  ccnvict,  the  hypothe- 
sis should  follow  naturally  from  the  evidence,  and  be  consist- 
ent with  all  of  it,  being  incomplete  and  misleading  in  that  it  is 
not  stated  what  hypothesis  is  referred  to,  was  erroneous  and 
properly  refused. — lb.  57. 

Same;  Instructions;  Exceptions. — Exception  taken  to  an  uncom- 
pleted sentence  of  the  court's  oral  charge  is  not  available  on 
appeal. — Cross    v.    State,    1:^5. 

Criminal  Laic;  Instruction;  Repetition. — It  Is  not  error  to    re- 
fuse Instruction  coveretl  by  those  given  in  writing  at  the  re- 
quest of  defendant. — Haine^  v.  State,  146. 
(b)     Presumption  on. 

Criminal  Law;  Appeal;  Presumptions. — ^The  indictment  was  pre- 
ferred at  a  special  term  of  the  court  held  on  May  22nd,  1905. 
In  another  county  in  the  same  circuit,  the  statute  required 
that  the  ccurt  begin  in  regular  session  on  May  15th,  1905. 
There  is  an  absence  of  evidence  as  to  whether  the  court  in  the 
other  county  in  the  same  circuit  was  in  session  or  had  ad- 
journed. Under  such  a  state  of  facts,  it  will  be  presumed  on 
an  appeal  from  a  conviction  had  at  a  trial  at  such  special  term 
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that  the  regular  term  of  the  circuit  court  in  the  certain  other 
county  of  the  circuit  was  adjourned  at  the  end  of  the  first  week 
cf  its  session  preceding  the  commencement  of  the  special  term. 
— WiUiams  v.  State,  10. 

Same;  Appeal;  Presumptions;  Consistency  of  Instruction. — 
Where  the  oral  charge  of  the  court  is  not  set  out  in  the  tran- 
script, it  will  be  presumed,  on  appeal,  that  the  charges  given 
for  defendant  were  not  in  conflict  therewith. — Hammond  v. 
State.  79. 

(c)  What  Record  Shows. 

Criminal  Law;  Appeal;  Record;  Review. — ^The  ruling  of  the 'Cir- 
cuit court  sustaining  demurrers  to  pleas  which  is  not  shown  by 
the  record  proper,  but  only  by  bill  of  exceptions,  are  not  re- 
viewable on  appeal. — Williams  v.  State,  10. 

Criminal  Law;  Appeal;  Record. — The  record  not  showing  the  dif- 
ference between  -^e  copy  of  the  indictment  served  upon  the  de- 
fendant, and  the  true  indictment,  defendant's  objection  to  be- 
ing put  upon  trial  on  the  grounds  that  no  true  copy  cf  the  in- 
dictment had  been  served  on  him,  cannot  be  reviewed,  on  ap- 
peal.— Parham  v.  State,  57. 

Same. — ^The  record  failing  to  show  what  answer  was  expected  tx> 
a  question  to  whic.-  an  objection  was  sustained,  such  ruling  can- 
not ue  reviewed,  upon  appeal. — Ih.  57. 

Same;  Questions  Reviewable;  Bill  of  Exceptions ;  Necessity. — Mo- 
tic  n  in  arrest  of  judgment  assigning  grounds  therefor,  together 
with  the  court's  action  thereon,  cannot  be  reviewed  on  appeal, 
unless  shown  by  bill  of  exceptions. — Dix  v.  State,  70. 

Criminal  Law;  Record;  Presence  of  Accused. — Where  it  appears 
from  the  record  that  defendant  was  present  in  person  and  by 
counsel  at  the  commencement  of  the  trial,  and  it  also  appears 
that  he  was  present  at  the  time  of  pfououucing  sentence,  the  re- 
cord sufficiently  shows  his  presence  during  the  trial. — Knight 
J.  r.  State,  104. 

Same;  Arraignment. — It  is  a  sufficient  arraignment,  in  a  prose- 
cution for  embezzlement,  that  the  solicitor  read  the  indict- 
ment to  the  jury  in  the  presence  cf  the  defendant  and  he  in- 
terposed thereto  his  plea  cf  not  guilty. — lb.  104. 

Criminal  Law;  Plea  of  Not  Guilty. — A  trial  on  its  merits  cannot  be 
entered  into  until  the  defendant  has  pleaded  not  guilty,  or 
that  plea  has  been  entered  for  him  by  the  court,  and  this  fact 
must  affirmatively  appear  of  record  before  a  convictic-n  can  be 
had,  imder  Section  52H2,  Code  lSi)().— Hamilton  v.  State.  110. 

(d)  Harmless  Error. 

Same;  Appeal;  Harmless  Error;  Objection  to  Question. — ^Where 
the  answer  to  the  question  was  contained  in  the  subsequent 
testimony  of  the  witness,  it  was  harmless  error  to  sustain  an 
objection  to  the  question  when  asked. — Parham  v.  State,  57. 

Same;  Harmless  Error;  Form  of  Question. — A  witness  having 
stated  in  detail  what  defendant  said,  without  objection,  any- 
thing objectionable  in  the  form  cf  a  question  about  threats 
made  by  defendant  against  deceased  was  harmless  error. — 
lb.  57. 

Criminal  Law;  Appeal;  Harmless  Error. — Possession  being  a  col- 
lective fact  to  which  a  witness  may  testify,  and  it  being 
shown  that  the  building  broken  and  entered  was  in  the  posses- 
sion of  the  Southern  Ry.  Co..  if  it  was  error  to  permit  parol 
evidence  of  the  ownership  cf  the  building,  it  was  error  cured 
by  §  4333,  Code  of  1896.  and  harmless. — Peck  v.  State,  100. 
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(e)  -  Finding  of  CJourt.  ^ 

Criminal  Law;  Appeal;  Review;  Finding  hy  Court. — Although  the 
act  conferring  on  the  County  Court  of  Lawrence  County,  ju- 
risdiction of  misdemeanor  does  not  authorize  this  court  to 
review  the  ccnclusions  of  the  Judge  on  the  evidence  in  oases 
tried  without  a  jury,  where  there  is  no  conflict  in  the  cvidonce, 
the  action  of  the  court  in  applying  the  law  to  the  facts  will  he 
reviewed. — Bradford  v.  State,  118. 

Same;  Omitting  Evidence;  Review. — ^This  court  will  not,    on  ap- 
peal, review  the  judgment  of  the  lower  court    on    the    facts, 
where  the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence. — State  v.  Sikes^  160. 
§  2.    Evidence  Generally. 

Criminal  Law;  Evidence;  Conversations. — ^Where  the  State  Intro- 
duced parts  of  conversations,  immaterial  as  evidence,  the  de- 
fendant was  entitled  to  bring  out  all  of  the  conversations,  or 
give  his  version  of  it,  and  it  was  error  to  refuse  to  permit  him 
to  do  so. — Ray  v.  State,  5. 

Criminal  Law;  Evidence;  Non  Expert  Testimony. — A  non  expert 
witness  on  pistol  or  gun  shot  wounds  may  testify  that  a  wound 
made  by  a  bullet  was  a  penetrating  one,  If  he  had  examined 
the  same. — Williams  v.  State,  10. 

Criminal  Law;  Evidence;  Res  (Gestae. — Declarations  of  the  ac- 
cused made  while  at  the  scene  of  the  killing  in  the  presence 
of  the  body  of  deceased,  with  a  pistol  still  in  his  hands,  are 
admissible  as  part  of  the  res  gestae  without  regard  to  proof 
that  they  were  voluntary. — 7b.  10. 
Same;  Expert  Testimony. — An  expert  is  entitled  to  express  hig 
opinion  as  to  where  the  bullet  which  produced  deceased's  death 
entered  his  head. — Ih.  10. 
Same;  Res  Gestae;  Continuous  Transactions. — ^Evidence  of  the 
details  of  what  occurred  at  the  time  of  the  killing,  constitut- 
ing as  it  does  one  continuous  transaction,  is  admissible  as  res 
gestae, — Ih.  10. 

Criminal  Law;  Conversation  of  Conspirators;  Admissibility. — 
Conversations  had  between  defendant  and  two  other  persons, 
immediately  before  the  killing,  tending  ot  show  a  conspiracy 
between  the  parties  to  the  conversation  to  kill  the  deceased 
or  to  do  him  great  bodily  harm  is  admissible  in  evidence. — 
Hanners  v.  State,  27. 

Criminal  Law;  Conduct  of  Accused  at  Time  of  Arrest. — Under  the 
rule  that  the  conduct  and  demeanor  of  a  defendant  at  the  time 
of  his  arrest  are  admissible  against  him,  it  is  competent  to  show 
that  at  the  time  defendant  was  arrested  he  threw  his  hands  be- 
hind him  and  drew  a  pistol. — Glass  v.  State,  50. 

Same;  Evidence. — it  was  improper  to  permit  the  state  to  show  that 
a  witness  examined  by  it  was  summoned  by  the  defendant,  as 
the  only  purpose  for  so  doing  was  to  prejudice  the  jury  against 
defendant. — Ih.  50. 

Same;  Evidence;  opinion. — It  is  objectionable  as  calling  for  an 
opinion,  to  asK  whether  deceased  was  afraid  to  go  about  alone 
at  night. — Parham  v.  State,  57. 

Same;  Evidence;  Hypothetical  Questions. -Where  the  question  was 
not  confined  to  the  pool  of  water  testified  about,  and  the  condi- 
tions of  the  Indefinite  pool  were  not  shown  to  be  the  same  as 
the  pool  in  testimony,  a  hypothetical  question  as  to  a  pool 
of  water  becoming  colored  is  objectionable. — lb.  57. 

Criminal  Law;  Evidence;  Res  (gestae. — Evidence  that  after  shoot- 
ing deceased  defendant  shot  a  brother  of  deceased,  is  admissi- 
ble as  part  of  the  res  gestae.    So,  also,  evidence  that  some  of 
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the  shot  from  defendant's  gun  went  through  the  clothes  of  a 
witness. — Hammond  v.  State,  79. 

Same;  Evidence;  Exclusion  of  Evidence. — The  party  calling  forth 
an  answer  responsive  to  his  question  has  no  right  to  have  it 
excluded. — 76.   79. 

Same;  Opinion  Evidence;  Conclusions. — A  witness  may  not  state 
that  if  certain  named  persons  had  exchanged  pistols  he  woula 
have  seen  it.     Such  a  statement  is  a  mere  conclusion. — lb.  79. 

Criminal  Law;  Evidence;  Res  (Gestae;  Other  Offenses  Part  of 
Same  Transaction, — ^The  defendant  being  indicted  for  the  lar- 
ceny of  a  locket,  it  was  competent  to  show  that  defendant  was 
in  prosecutrix  room  and  remained  there  while  prosecutrix  was 
out,  and  that  on  her  return  defendant  was  gone  and  prosecu- 
trix pocket  book  containing  the  locket  and  some  money  was 
missing,  it  all  being  a  part  of  the  same  transaction. — Brad- 
ford V.  State,  95. 

Same;  Suhseguent  Incriminating  Circumstances;  Intent  to  Es- 
cape.— It  was  proper  to  admit  in  evidence  that  portion  of  de- 
fendant's letter  to  his  mother  in  which  he  said,  in  effect,  that 
they  intended  to  send  him  to  the  penitentiary,  but  it  would  not 
be  done,  as  he  intended  to  break  jail,  as  affording  an  Inference 
that  it  was  inspired  by  consciousness  of  guilt* — lb.  95. 

Criminal  Law  ;  Evidence ;  Trailing  with  Dogs, — Evidence  as  to  the 
trailing  of  defendant  by  dogs  was  admissible  where  it  was 
shown  that  the  person  in  charge  of  the  dogs  was  €ngaged  in 
the  business  of  trailing  persons  with  dogs;  that  the  dogs  used 
to  trail  defendant  were  trained  to  trail  human  beings;  thai 
one  of  them  had  had  four  years  training;  that  the  other  had 
had  €xperience  also,  and  that  the  dogs  had  trailed  sixty  or 
seventy  persons  in  the  last  four  years. — Hargrove  v.  State^  97. 

Same;  Tracks. — It  being  admitted  that  a  certain  pair  of  shoes  be-- 
longed  to  the  defendant,  and  that  he  wore  them  on  tho  day 
of  the  night  of  the  burglary,  it  was  permissible  to  show  that 
the  shoes  were  obtained  from  defendant's  house  after  his  ar- 
rest, and  that  they  were  of  the  same  length  and  width  as  the 
tracks  found  near  the  place  where  the  burglary  was  commit- 
ted.—7b.  97. 
(b)     Confession. 

Same;  Evidence;  Confessions;  Admissibility. — The  defendant, 
v/hile  in  the  custody  of  the  arresting  officer,  was  taken  into  a 
closed  room  by  such  officer  and  the  justice  issuing  the  war- 
rant, just  before  entering  into  his  preliminary  examination, 
and  asked  by  the  justice  a  question  which  assumed  defendant's 
guilt.  The  evidence  further  tended  to  show  that  defendant  was 
a  weak  minded  person,  and  began  to  cry  when  the  question  as- 
suming his  guilt  was  put  to  him.  Held,  that  an  alleged  con- 
fession evoked  in  this  manner  was  inadmissible,  even  though 
it  was  shown  that  no  threats  were  made  or  promises  given  to 
induce  siime. — /Vf/r  r.  State,  1(.K). 

Criminal  Law;  Evidence;  Confessions :  AdmissihilHy. — Although 
the  accused  was  in  the  custody  of  the  sheriff,  confessions  made 
while  so  in  custody  were  admissible  where  it  is  shown  that  no 
threat  was  made  or  any  reward  or  inducement  offered  to  ob- 
tain them. — Hamilton  v.  Kjtate,  110. 

§  3.     Venue;   Charge. 
Criminal  Law;  Change  of  Yehue;  Order  of  Judge. — The  ex  parte 
order  cf  the  Judge  issued  to  a  sheriff  of  another  county  order- 
ing him  to  retain  possession  and  custody  of  the  defendant  was 
not  a  judicial  ascertainment  that  there  was  danger  of  violence 
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to  the  defendant  if  placed  in  the  jail  of  the  county  where  the 
crime  was  committed,  on  the  issue  of  facts  presented  by  a  pe- 
tition for  a  change  of  venae,  because  of  prejudice  on  the  part 
of  the  inhabitants  of  the  county  where  the  crime  was  commit- 
ted.—Wimaww  V.  State,  10. 

§  4.  Instructions  Generally. 
Criminal  Law;  Argumentative  Instructions. — An  instruction  as- 
serting that  the  Jury  should  view  the  testimony  of  a  wltn€S3  in 
the  light  of  the  fact  that  the  defendant  had  shot  at  witness 
at  the  time  of  the  killing,  was  argumentative  and  properly  re- 
fused.— Williams  v.  State,  10. 

Criminal  Law;  Instructions;  Abstract  Charges, — As  evidence  of 
whether  a  witn€ss  was  or  was  not  guilty  of  the  commission  of  a 
felony,  of  which  he  admitted  he  had  been  convicted,  would  not 
have  been  competent,  if  offered,  to  bolster  his  testimony,  a 
charge  predicated  upon  the  jury's  belief  of  his  innocence  of  the 
crime,  was  abstract  and  otherwise  erronecus. — Fuller  v.  State, 
35. 

Same;  Argumentative  Instructions. — An  instruction  directing  the 
jury  that  they  may  look  to  the  fact  that  the  pistol  used  in 
killing  deceased  was  deceased's  pistol  and  not  defendant's  in 
fixing  the  grade  of  the  homicide,  was  properly  refused  as  being 
are^umentative. — Outler  v.  State.  39. 

Criminal  Law;  Trial;  Instruction;  Misleading. — There  being  oth- 
er evidence  from  which  the  jury  was  authorized  to  return  a 
verdict  of  guilt,  a  charge  which  asserts  that  if  the  testimony  of 
a  named  witness,  or  any  part  thereof,  was  wilfully  false,  the 
jury  could  disregard  it  and  find  accused  not  guilty,  was  mis- 
leading and  properly  refused. — lb.  39. 

Same;  Affirmative  Instruction. — Where  the  evidence  affords  an  in- 
ference against  defendant's  innocence,  he  is  not  entitled  to 
the  general  affirmative  charge. — Hargrove  v.  State,  97. 
(b)     As  to  Evidence. 

Criminal  Law;  Province  of  Jury. — Charges  asserting  that  the  ev- 
idence fails  to  show  a  conspiracy  between  defendant  an«l  cer- 
tain others  to  take  deceased  life;  and  that  if  the  jury  believe 
the  evidence,  defendant  could  not  be  convicted  on  the  theory 
that  he  had  entered  into  a  conspiracy,  are  invasive  of  the  prov- 
ince of  the  jury  and  are  properly  refused. — Hanners  v.  State, 

.      27. 

Same;  Instructionft  as  to  Evidence. — A  charge  asserting  thac  the 
evidence  of  a  witness  taken  on  preliminary  examination  was 
not  the  evidence  the  jury  should  consider  as  his  on  this  trial, 
but  the  jury  should  take  the  written  showing  signed  by  de- 
fendant as  being  the  evidence  the  witness  would  give,  if  prfiS- 
ent,  and  give  it  the  same  weight  as  if  the  witness  had  testified 
on  the  stand,  in  effect  excluded  a  portion  of  the  evidence  from 
the  consideration  of  the  jury  and  was  properly  refused. — lb. 
27. 

Same;  Affirmative  Charge;  Denial. — It  is  always  proper  to  refuse 
to  defendant  the  general  charge  where  there  is  evidence  suffl- 
sufficknt  to  warrant  a  conviciion. — Gordon  v.  State.  42. 

Same:  Instruction;  Circumstantial  Evidence. — The  evidence  not 
being  entirely  circumstantial,  an  instruction  was  properly  re- 
fused which  asserted  that  in  order  to  warrant  a  conviction  on 
circumstantial  evidence,  the  circumstances  must  be  so  multi- 
plied as  to  increase  the  probability  of  defendant's  guilt  to  a 
definite  extent  .^eyond  the  reach  of  mere  calculation. — lb.  ^2. 
46 
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Same;  Weight  of  Evidence. — ^A  charge  which  asserts  that  defend- 
ant's gruilt  must  be  made  out  by  evidence  of  a  conclusive  nar 
ture  and  tendency,  and  must  exclude  any  reasonable  supposi- 
tion of  his  innocence,  is  misleaaing  as  tending  to  require  a 
belief  on  the  part  of  the  jury  that  the  evidence  of  guilt  must 
be  conclusive,      (iyson  and  Simpson,  J  J.,   dissent.) — /ft.   42. 

Same;  Presumption  of  Innocence. — Presumption  of  innocence  be- 
ing a  conclusion  of  law,  having  no  relation  to  the  condition  of 
mind  produced  by  proof,  an  instruction  was  properly  refused 
wh.c  1  asserted  that,  if  after  examining  and  weighing  all  of  t^e 
evidence  carefully  a  presumption  of  innocence  In  favor  of  ac- 
cused was  left  in  the  minds  of  the  jury,  they  should  acquit  de- 
fendant.— /&.  42. 

Same;  Circumstantial  Evidence. — ^A  charge  asserting  that  cir- 
cumstantial evidence  is  wholly  inferior  in  cogency,  force  and 
effect  to   direct  evidfnce,  is   properly  refused. — /&.  42. 

Sam^e. — An  instruction  is  misleading  and  properly  reCnsed 
which  asserts  that  the  evidence  in  the  case  should  be  almost  as 
clear  and  convincing  as  direct  evidence,  in  order  to  Justify  a 
conviction,  where  there  was  alrect  evidence  in  the  case, — It 
42. 

Same;  Witnesses;  Weight  of  Testimony. — A  charge  asserting  that 
the  jury  should  be  very  cautious  and  careful  in  weighing  the 
testimony  of  a  named  witness  is  invasive  of  the  province  of 
the   jury   and    properly    refused. — lb.   42. 

Same;  Instruction;  Ignoring  Evidence;  Degrees  of  Homicide. — 
Where  the  evidence  in  the  case  would  justify  a  conviction  of 
murder  in  the  first  degree,  a  charge  asserting  that  the  defendant 
could  be  convicted  of  no  higher  degree  than  murder  In  the  sec- 
ond  degree   was  properly   refused. — Ih.   4^. 

Same;  Instructions;  Alibi. — A  charge  asserting  that  where  a  de- 
fendant attempts  to  prove  an  alibi  the  burden  is  on  him  to 
successfully  prove  it,  is  a  correct  statement  of  law. — Parham 
State,  57. 

Same;  Instructions:  Disregarding  Defendant's  Testimony. — An 
instruction  is  proper  that  asserts  that  if  the  jury  believe  irom 
the  evidence  that  defendant  has  wilfully  sworn  falsely  as  to 
any  material  matter,  they  may,  in  their  discretion,  disregard 
all  of  his  testimony. — lb.  ^7. 

Same;  Instructions;  Degree  of  Proof. — A  charge  asserting  that 
there  should  not  be  a  conviction  unless,  to  a  moral  certainty, 
the  evidence  excludes  every  other  reasonable  hypothesis  tliar. 
that  of  guilt  of  defendant,  and  no  matter  how  strong  may  be 
the  facts,  if  they  can  be  reconciled  with  the  theory  that  some 
other  person  may  have  done  the  act,  then  the  guilt  of  defend- 
ant is  not  shown  by  that  full  measure  of  proof  that  the  law  re- 
quires, is  erroneous  as  requiring  a  toe  high  degree  of  proof. — 
lb.  57. 

Same;  Instructions;  Circumstantial  Evidence. — A  charge  assert- 
ing that  one  accused  of  crime  should  not  be  convicted  on  cir- 
cumstantial evidence,  unless  such  evidence  shows,  by  a  full 
measure  of  proof,  beyond  a  reasonable  doubt,  that  defendant  is 
guilty,  and  such  proof  is  alwals  insufficient  unless  it  excludes 
to  a  moral  certainty  every  reasonable  supposition  or  hypothe- 
sis arising  out  of  all  the  evidence,  but  that  cf  defendant's  guilt; 
and  no  matter  how  strong  the  circumstances  if  they  can  be 
reconciled  by  any  theory,  generated  by  all  the  evidence  chat 
some  one  else  may  have  committed  the  crime,  then  defendant 
i^  not  shown  to  be  guilty  by  that  full  measure  of  proof  that  rhe 
law  demands,  requires  a  too  high  degree  of  proof,  and  is  prop- 
erly refused. — Parham  v.  State,  57. 
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Same;  Inatructiona ;  Invading  Province  of  jury. — Charges  assert- 
ing that  there  is  not  sufficient  evidence  of  certain  facts,  and 
that  there  is  no  evidence  before  the  jury  that  deceased  was 
murdered,  was  properly  refused  as  invasive  of  the  province  of 
the  jury.— /b.  57. 
Same;  Inatructiona;  Degree  of  Proof. — A  charge  asserting  that 
before  defendant  can  be  convicted  the  evidence  should  be  as 
strong  as  the  positive  testimony  of  one  credible  witness,  who 
proves  beyond  all  reasonable  doubt  the  guilt  of  defendant,  is 
erroneous. — lb.    57. 

Same;  Inatructiona;  Impeachment  of  Witneaa. — An  instruction 
asserting  that  if  the  Jury  did  not  believe  from  all  the  evidence, 
that  the  witness  made  the  contradictory  statements  attributed 
to  him,  then  such  witness  was  not  impeached,  was  correct  and 
Improperly    refused. — Hamrruond  v.   State,  79. 

Same;  Credibility  of  Witneaa. — A  charge  asserting  that  if  the 
State's  witnesses  had  exhibited  bias  against  the  defendant  or 
anger,  and  satisfied  the  jury  that  they  had  not  testified  truly, 
and  that  they  were  net  worthy  of  belief,  and  the  Jury  thought 
their  testimony  should  be  disregarded,  the  jury  might  discard  it 
altogether,  is  correct  and  its  refusal  error. — lb.  79. 

Same. — A  charge  asserting  that  if  upon  all  the  evidence  the  jury 
believed  that  the  testimony  as  to  the  good  character  of  certain 
witnesses  is  sufficient  to  overcome  the  impeaching  testimony 
against  them,  the  jury  should  weigh  their  testimony  in  the 
light  of  this  pre  of  of  good  character  along  with  all  the  other 
evidence,  falls  within  the  exception  to  the  rule  against  giving 
undue  prominence  to  particular  parts  of  the  evidence,  and 
the  rule  that  charges  should  not  be  argumentative,  is  a  correct 
charge  and  Its  refusal  error. — 7b.  79. 
Same;  Intereat  of  Defendant  aa  a  Witneaa. — A  charge  asserting 
that  the  Jury  must  consider  the  testimony  of  the  defendant  in 
the  light  of  the  Interest  he  has  in  the  result  of  the  prosecution, 
was  properly  given. — lb.  79. 

Criminal  Law:  Inatructiona ;  Credibility  of  Witneaaea. — Instruc- 
tions asserting  that  if  the  witnesses  testifying  to  -the  crime 
were  in  the  opinion  of  the  Jury  unreliable,  and  net  worthy  of 
belief,  the  accused  could  not  be  convicted  are  properly  refused, 
as  pretermitting  corroboration  by  other  evidence. — Hamilton 
v.  State,  110. 

Same. — A  witness  may  swear  falsely  to  a  material  fact  uninten- 
tionally, hence  a  charge  which  asserts  that  if  any  witness  was 
shown  to  have  sworn  falsely  to  any  material  fact,  his  testimony 
might  be  disregarded,  was  prcperly  refused. — lb.  110. 

(c)     Reasonable  Doubt. 
Same;  Inatrurtion  aa  to  Duty  of  Jurora;  Reaaonable  Doubt. — 
A  charge  requiring  an  acquittal  if  either  or  any  one  of  the  Jury 
have  a  reasonable  doubt  of  the  defendant's  guilt,  is  erroneous 
as  requiring  a  verdict  upon  the  belief  of  one  juror. — Outler 
V.  State,  39. 
Same. — An  instruction  that  unless  the  jury,  after  carefully  weigh- 
ing all  the  evidence,  cannot  feel  an  abiding  conviction  of  de- 
fendant's  guilt,    they    must    acquit,    was    properly    refused. — 
Gordon  v.  State,   42. 
Same;  Reasonable  Doubt. — An  instruction  requiring  an  acquittal 
unless  the  jury  believed  beyond  "all  doubt"  that  the  defendant 
was  guilty  requires  a  too  high  degree  of  proof,  and  is  properly 
refused. — lb.  42. 
Same;  Inatruction;  Reaaonable  Doubt. — A  charge  which  asserts 
that  if  the  evidence  did  not  establish  the  truth  of  the  charge  to   ^ 
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a  moral  certainty  and  beyond  a  reasonable  doubt,  that  Is,  to  a 
certainty  that  convinced  and  directed  the  jury's  understanding 
and  satisfied  their  reason  and  judgment,  they  must  acquit,  re- 
quired a  too  his^h  degree  of  proof. — Gordon  v.  State,  i.i. 
Same;  Motive;  Reasonable  Doubt. — A  charge  which  asserts  that 
if  the  state  h^d  failed  to  show  a  motive  en  defendant's  parr  to 
commit  the  offense,  and  his  guilt  was  not  clearly  proven,  then 
the  absence  of  a  motive,  considered  in  connection  with  all  the 
evidence  in  the  case,  might  generate  in  the  minds  of  the  jury 
a  rea3onable  doubt  of  defendant's  guilt,  was  erroneous  and 
properly  refused. — Glass  v.  State.  50. 

Criminal  Law;  Instructions ;  Reasonable  Doubt. — Charges  that  if 
the  jury  believe  from  the  evidence  beyond  a  reasonable  dcubt 
that  defendant  is  guilty;  though  they  also  believe  it  is  possible 
he  may  not  be  guilty,  they  must  convict;  and  that  the  doubt  to 
warrant  an  acquittal  must  be  actual  and  substantial,  not  a  mere 
possible  dcubt,  are  correct  and  properly  given! — Parham  v. 
State.    57. 

Same. — When  a  charge  Is  correct  in  stating  that  *'beyond  a  rea- 
sonable doubt"  dees  not  mean  absolute  certainty,  it  Is  not  ren- 
dered so  erroneous  as  to  work  a  reversal,  by  the  added  asser- 
tion that  there  is  no  such  thing  in  human  affairs  as  absolute 
certainly. — lb.  57. 

Sarne. — A  charge  asserting  that  if  the  jury  are  reasonably  doubt- 
ful as  to  the  proof  of  any  material  allegation  in  the  indictment 
they  must  acquit,  is  erroneous  and  properly  refused. — lb.  57. 

Same. — ^A  charge  asserting  that  if,  after  considering  all  the  evi- 
dence, the  jury  have  a  fixed  conviction  of  the  truth  of  the 
charge,  that  they  are  satisfied  beyond  a  reasonable  doubt,  and 
it  is  their  duty  to  conviot,  is  correct. — lb.  57. 

Same;  Instructions ;  Reasonable  Doubt. — A  charge  asserting  that 
it  makes  no  difference  in  what  language  the  definition  of  a 
reasonable  doubt  is  clothed,  when  boiled  down  and  brought 
to  its  last  analysis  it  means  no  more  or  less  than  a  doubt  grow- 
ing up  out  of  all  the  evidence  for  which  the  jury  can  give  a 
reason,  as  ccntradistinguished  from  a  mere  possibility,  while 
calculated  to  mislead  and  confuse  the  jury,  and  the  better 
practice  is  to  refuse  such  charges,  does  not  constitute  reversi- 
ble  error. — Hammond   v.   State,   79. 

§   0.    Trial;    Evidence. 

Criminal  Law;  Trial;  Evidence. — EJvidence  incompetent  when 
offered  is  cured  of  error  if  It  Is  afterwards  rendered  compe- 
tent.— Manners  v.  State,  27. 

Same;  Limitation  of  Evidence;  Duty  of  Defendant  to  Request 
Limitation. — ^Where  certain  evidence  is  admissible  for  a  par- 
ticular purpose  only,  if  defendant  desired  that  it  should  be 
limited  to  that  purpose,  he  should  ask  instructions  from  the 
court   to  the   jury    as  to   such    limitation. — lb.  ■  27. 

Same;  Review;  Rulings  on  Evidence. — It  not  plainly  appearing 
from  the  question  that  evidence  sought  to  be  elicited  by  it  was 
relevant  and  material,  in  order  to  have  a  review  of  the  sustain- 
ing of  objection  to  the  question,  it  should  appear  cf  record  what 
answer  was  expected. — Parham  v.   State,  57. 

Criminal  Law;  Trial;  Order  of  Proof. — It  is  within  the  discretion 
of  the  court  to  permit  a  witness,  over  defendant's  objection, 
to  be  re-examined  in  rebuttal. — Cross  v.  State,  125. 

Same;  Evidence;  Competency  Established  by  Admission  of  Other 
Evidence. — Where  it  was  shown  by  defendant  that  the  road- 
way in  question  was  the  only  way  of  reaching  the  railroad  sta- 
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tlon  from  defendant's  saw  mill,  It  was  competent  to  permit 
evidence  that  prosecutor,  after  closing  old  way,  cut  a  new  way 
which  was  used  by  people  to  reach  points  to  which  the  old 
roadway  led. — Ih,  125. 

(b)     Argument  cf  v^ounsel. 

Same;  Trial;  Argument  of  Counsel. — Defendant's  counsel  in  argu- 
ment asked  why  an  alleged  co-conspirator  was  never  indicted, 
and  why  the  State  had  not  produced  him.  Replying,  the  so- 
licitor said  that  if  any  one  was  expected  to  produce  such  co- 
conspirator, it  was  the  defendant,  as  they  were  on  friendly 
terms  and  it  would  be  easier  for  the  defendant  and  the  co- 
conspirator to  prove  it  iJP  no  conspiracy  existed.  Held,  that 
while  the  remarks  cf  defendant's  attorney  were  improper  and 
could  have  been  excluded,  it  was  not  error  not  to  exclude  the 
reply  thereto,  on  the  theory  that  illegal  evidence  may  be  rebut- 
ted by  evidence  of  the  same  chara^^ter. — HaTrhers  v.  Htate   27 

Same;  Trial;  Remarks  of  Counsel. — The  solicitor  said  to  the  jury: 
"You  can  take  that  gun,  which  is  in  evidence  and  try  the  gun  on 
the  two  shells  in  evidence,  and  put  one  shell  in  each  barrel  of 
the  gun  and  snap  it  and  see  if  it  does  not  make  the  same  im- 
pression on  the  caps  of  the  two  shells,  and  in  the  same  place  on 
the  caps  as  is  made  on  the  caps  of  the  two  empty  shells  in  ev- 
idence; and  I  invite  you,  gentlemen,  to  make  the  experiment 
when  you  retire  to  the  room  to  make  your  verdict."  Held,  not 
error  to  refuse  to  exclude  these  remarks  in  view  of  the  tenden- 
cies of  the  evidence. — Fuller  v.   i^tate,  ii5. 

Same;  Remarks  of  Counsel. — It  was  improper  not  to  exclude  re- 
marks of  the  solicitor- that  defendant  had  killed  deceased  and 
left  his  three  orphan  children  to  charity  or  his  friends,  ir  the 
abasnce  of  such   evidence. — Glass  v.  State,   50. 

§  6.  X  leading;  Time  of  Filing. 
Criminal  Law;  Plea  of  Insanity;  Time. — A  plea  of  insanity  not  in- 
terposed at  the  time  of  arraignment  and  not  offered  until  after 
th6  jury  had  been  empanelled,  when  not  accompanied  by  a 
statement  concerning  the  procf  expected  to  be  offered  in  "^un- 
port  of  it,  may  be  properly  stricken  by  the  trial  court  without 
an  abuse  of  discretion,  although  it  is  made  to  appear  thai  at 
the  time  of  arraignment  defendant's  attorneys  were  strangers 
to  him  and  had  no  means  of  ascertaining  that  such  plea 
should  be  filed. — Gordon  v.   State,  42. 

§  7.     Inuictment. 

Criminal  Law;  Indictment;  Notice  to  Accused. — The  defendant 
need  not  have  notice  that  an  indictment  has  been  returned 
against  him,  previous  to  arraignment,  nor  need  a  copy  if  ic 
be  served  upon  him  prior  to  thnc  time. — Dix  v.  State.  70. 

Criminal  Law;  Indictment;  Lounts;  Verdict. — Where  an  indict- 
ment ccntained  a  ccunt  for  burglary,  and  one  for  grand  lar- 
ceny, which  latter  count  is  defective,  and  a  verdict  was  ren- 
dered finding  the  defendant  guilty  on  both  counts,  and  he  was 
sentenced  only  for  burglary,  he  was  not  prejudiced  by  the  de- 
tects in  the  second  counc. — Burrow  v.  State,  114. 

§  8.  Verdi<jt;  Return  of. 
Same;  Verdict,  Return  of;  Personal  Presence  of  Defendant. — 
While  a  verdict  of  guilty,  in  felony  cases,  cannot  be  returned 
in  the  absence  of  defendant,  whcse  personal  presence  must 
fiffirmatively  appear  of  record,  it  is  not  necessary  that  thP  re- 
cord should  state  in  direct  terms  that  the  defendant  was  pres- 
ent at  the  rendition  of  the  verdict,  and  during  all  the  previous 
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proceedings  of  the  trial.  Where  the  record  recites  the  pres- 
ence of  the  defendant  at  the  time  of  arraignment,  the  continu- 
ance of  the  trial  from  day  to  day  and  that  defendant  was  per- 
sonally present  when  sentence  was  pronounced,  it  sufficiently 
appears  by  implication  that  defendant  was  personally  present 
from  arraignment  during  the  entire  sitting  of  the  court  to  the 
rendition  of  the  verdict. — Dix  v.  State,  70. 

Criminal  Law;  Verdict;  Polling  Jury. — Either  party  has  the  right 
to  poll  the  jury  in  a  criminal  case. — Stewart  v.  State,  137. 

Same;  Waiver. — The  accused  may  waive  the  right  to  poll  the  jury 
in  a  misdemeanor  case. — lb.  137. 

Same;  Irregularity  in  Verdict. — The  jury,  while  the  court  was 
recessed,  made  their  verdict,  wrote  it  upon  the  indictment  and 
handed  it  to  the  clerk  of  the  court  and  dispersed;  when  the 
court  reconvened  the  judge .  refused  to  receive  the  verdict  and 
sent  the  jury  to  their  room  tc-  make  a  verdict.  All  this  waa 
done  without  the  consent  of  the  defendant.  Held,  that  as  the 
judge  refused  to  receive  the  verdict  made  and  returned  during 
the  recess  of  the  court,  the  dispersing  of  the  jury  did  not 
amount  to  an  acquittal,  but  was  such  an  irregularity  as  ren- 
dered the  verdict  a  nullity  and  it  would  not  support  a  judg- 
ment cf  conviction. — Ih.  137. 

Criminal  Law;  Verdict;  Rendition;  Presence  of  Accused. — It  is 
essential  to  the  validity  of  a  verdict  in  all  criminal  cases  that 
it  be  rendered  in  open  court,  and  in  the  presence  of  the  ac- 
cused.— Wells  V.   State,   140. 

Same;  Felonies;  Records. — The  record  must  affirmatively  show 
the  personel  presence  of  accused  when  the  verdict  is  rendered: 
in  all  cases  of  felony. — Ih.  140. 

Same;  Reception  of  Verdict;  Recess. — It  is  error  to  permit  the 
okrk  of  the  court  to  receive  the  verdict  of  the  jury  during  *he 
recess  of  the  court,  in  a  felony  case,  in  the  absence  of  accused 
even  with  the  consent  of  his  counsel. — Ih.  140. 

Same;  Acquittal. — In  a  misdemeanor  or  feiony  case,  where  the 
verdict  Is  received  and  the  jury  discharged  in  the  absence  of 
accused,  such  proceedings  operated  as  an  acquittal  of  the  ac- 
cused, and  cannot  be  cured  by  reassembling  the  jury,  aftsr 
they  have  dispersed. — Ih.  140. 

Same;  Waiver;  Misdemeanors. — The  right  to  be  present  when  the 
verdict  is  rendered,  in  a  misdemeanor  case,  may  be  waived  by 
the  accused. — Ih.  140. 

§  9.     Affidavit 

Criminal  Law:  Affidavit;  Wrongful  Sale  of  Liquor, — Under  the 
provisions  of  Section  3,  of  Acts  of  1890-7,  p.  124,  the  clerk  of 
the  circuit  court,  who  is  ex-officio  clerk  of  the  county  court 
of  Shelby  county,  has  authority  to  take  affidavit  as  the  basis 
for  a  warrant  in  a  prosecution  for  violation  of  the  liquor 
laws. — Roland  v.  State,   149. 

Same;  Lost  Affidavit;  Substitution. — The  county  court  has  pow- 
er to  substitute  an  affidavit  which  has  been  lost,  and  on  which 
a  prosecution  for  the  illegal  sale  of  liquor  was  based. — Ih.  149. 
Same;  Trial;  Warrant. — The  fact  that  several  terms  of  the 
court  had  elapsed  since  the  issuance  of  the  warrant,  and  that 
the  warrant  was  functus  officio,  did  not  affect  the  court's 
power  to  try  the  defendant  where  the  defendant  was  properly 
before  the  court. — lb.  149, 

§=  10      Bail. 
Criminal   Law;  Bail;  Appeal   by   State;  Exceptions. — It   is  not 
necessary  to  show  on  an  appeal  by  the  State  from  a  judgment 
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on  habeas  corpus  admitting  a  prisoner  to  bail,  under  Section 
4314,  Code  1896,  that  an  exception  was  reser\ed  on  the  trial 
to  the  rendition  of  the  judgment,  especially  when  the  judg- 
ment recites  notice  of  appeal  given  by  the  State  at  the  time 
of  the  rendition  of  the  judgment. — State  v.  Bikes,  160. 
Same;  Time. — Where  the  bill  of  exceptions  was  signed  within 
the  time  fixed  by  the  court,  and  within  the  thirty  days  allow- 
ed by  Section  4126,  Code  1896,  it  was  signed  in  time  and  the 
appeal  taken  in  time. — Ih.  160. 

CUSTOM  AND  USAGE. 

Customs  and  Usages;  Knowledge  of  Vustoms;  Presumption, — It 
cannot  be  presumed  that  a  manufacturer  whose  place  of  busi- 
ness was  in  North  Carolina  had  knowledge  of  customs  prevail- 
ing in  one  point  in  Alabama. — Oould  v.  Cotes  Chair  Co,,  629. 
Same;  Evidence;  Admissibility , — As  affecting  the  principal  of 
salesmen,  proof  of  a  custom  obtaining  among  such  salesmen 
alone,  is  inadmissible. — Ih.  629. 

£)AMAGBS. 

See  Banks  and  Banking. 
See  Trover  and  Case. 

DEDICATION. 
§    1.    Acceptance. 

Dedication;  Acceptance;  Official  Acts;  Public  Use, — Acceptance 
of  a  dedication  may  be  by  formal  acts  of  the  municipal  au- 
thorities or  others  authorized,  or  it  may  be  inferred  from 
long  public  use. — City  of  Mobile  v.  Fowler,  403. 

Dedication;  Platting  and  Selling  Land. — The  platting  of  land 
showing  streets  and  avenues  and  the  selling  of  lots  with  re- 
ference to  the  plat  and  the  streets  and  avenues  thereon,  when 
done  by  the  owner,  is  a  complete  dedication  of  the  streets  and 
avenues. — lb.  403. 

Same;  Evidence  of  Dedication. — The  fact  that  a  street  appears 
on  a  map,  which  is  referred  to  in  some  of  several  deeds  to 
land  in  its  vicinity,  is  not  of  its  self  equivalent  to  dedication 
—lb.  403. 

Same;  Prescription;  Evidence. — Testimony  that  certain  lands 
formed  a  street  before  it  was  fenced  In,  without  more,  is  in- 
sufficient Co  show  that  it  was  used  for  such  length  of  time  as 
to  become  a  public  highway  by  dedication  and  acceptance. — 
lb.  403. 

Same;  Necessity  of  Acceptance. — In  order  to  render  a  dedication 
such,  and  irrevocable,  it  must  be  accepted. — lb.  403. 

DEEDS. 
,§  1.    Construction. 

Deeds;  Construction;  Lands  Conveyed, — ^Where  the  deed  stated 
that  the  land  conveyed  contained  160  acres  and  described  it  as 
south  half  and  northeast  fourth  of  northwest  fourth,  Sec.  29, 
and  an  undivided  half  interest  in  southwest  fourth  of  south- 
west fourth.  Sec.  28,  and  south  half  of  southwest  fourth  of 
northwest  fourth.  Sec.  23,  and  the  amendment  alleges  that  it 
should  be  described  as  south  half  of  northwest  fourth,  north- 
east fourth  of  northwest  fourth.  Sec.  29;  south  half  of  south- 
west fourth  of  northwest  fourth.  Sec.  23,  and  half  interest  in 
southwest  fourth  of  southwest  •  fourth,  Sec.  28,  held,  that  to 
harmonize  the  recitals  of  the  deed  and  make  it  speak  the 
truth  in  its  averments,  that  construction  that  makes  the  de- 
scription and  the  given  number  of  acres  agree  should  be  adop- 
ted.— Reynolds  v.  Lawrence,  216. 
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§  2.     DESCKIPTION. 
Deeds;  Description. — A  deed  describing  land  so  as  it  can  be  made 
certain  by  extrinsic  evidence  is  not  void  for  uncertainty  of 
description. — Thomas  v.  Ccwin,  478. 

DEPOSITIONS. 

See  Witnesses,  Evidence. 

Depositions. — A  commissioner  is  not  recjuired  to  take  down  the 
answer  of  witness  in  his  own  handwriting.  It  is  enough  If  he 
comply  with  Section  1841,  Code  1896,  and  have  it  done  by  an 
impartial  person  or  by  the  witness  himself. — Ebersole  v.  So. 
B.  d  L.  Asso.,  177. 

DESCENT  AND  DISTRIBUTION. 

oee  Executors  and   Administrators. 

§  1.  Llablllcy  for  Debts  of  Ancestor. 
Descent  and  Distribution;  Debts  of  Intestate;  Liability  of  Hiers. 
— A  claim  of  damages  for  breach  of  covenant  of  lire  tenant 
will  not  lie  against  the  heirs,  but  must  oe  presented  in  due 
course  of  administration,  and  remedy  sought  against  the 
property  of  decedent. — C.  W.  Zimmennan  Mfg.  Go.  v,  Wilson. 
275. 
Same;  Actions;  Equity. — A  court  of  chancery  cannot  by  a  spe- 
cies of  equitable  attachment,  or  garnisment,  seize  and  hold 
money  coming  to  the  heirs  from  the  father's  estate,  where  the 
complainant  had  no  claim  assertable  in  equity  against  the 
heirs  for  breach  of  contract  to  defend  title  made  by  the  moth- 
er, the  life  tenant,  in  the  sale  of  timber,  to  satisfy  a  decree 
that    coplainant    could   not   obtain. — lb.    275. 

DISCOVERY  OF  ASSETS. 
See  Equity. 
Discovery;  Equity;  Jurisdiction. — Equity  has  no  jurisdiction  to 
entertain  a  bill  for  discovery,  unless  it  is  alleged  that  the  one 
seeking  discovery  cannot  prove  tne  factr  without  the  answer 
of  the  defendant. — Hulsey  v.  Walker  Co.,  501. 

Jreditors  Suits;  Discovery  of  Assets;  Parties;  Nature  of  Claim. — 
The  fact  that  some  of  the  claims  of  some  of  the  creditors 
were  in  the  shape  of  notes  with  waiver  of  exemptions  as  to 
personal  property  does  not  render  the  court  unable  to  grant 
relief  under  §§  819,  820,  Code  IS^Q.—Ethridge  Bros.  v.  Swann. 
et  al.  535. 

ELECTION  OF  REMEDIES. 

Election  of  Remedies;  Grounds. — The  party  must  have  two  actual 
inconsistent  remedies  to  make  a  case  for  the  application  of 
election  of  remedies. — Southern  Ry.  Co.  v.  City  of  AttaUa,  65i:. 
Money  Received;  Conversation;  Waiver  of  Tort. — Until  there  has 
been  a  sale  of  the  property  converted  by  the  tort  feasor,  the 
owner  of  the  property  cannot  waive  the  tort  and  sue  for  money 
had  and  received. — lb.  653. 

ELECTRIC  COMPANIES. 
See  Municipal  Corporations. 
§  1.     Franchise. 
Electric     Companies;     Franchise;     Arbitration;     Agreement. — 
Where  an  electric  company  accepts  a  franchise  under  an  agree- 
ment that  its  poles  may  be  used  by  another  company  for    a 
compensation  to  be  agreed  upon  between  the  companies,  and 
in  case  of  disagreement  the  compensation  to  be  decided  by  the 
city  electrician,  it  is  bound,  either  to  agree  as  to  the  compen- 
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satiou.  or  accept  the  arbitrament  of  the  city  electrician,  un- 
less such  arbitrament  is  shown  to  be  arbitrary  or  corrupt. — 
Mtg.  L.  d  W,  P.  Co.  V.  Citizens  L,  H.  &  P.  Co.,  359. 

EMBEZZLEMENT. 

Emhezzlement ;  Venue;  Jury  Question. — ^Where  the  proof  showed 
that  the  money  was  delivered  to  defendant  in  the  county  of  C. 
to-be  deposited  In  a  bank  in  the  county  of  T.  and  part  of  such 
money  was  deposited  in  said  bank,  the  trial  court  cculd  not 
say,  as  a  matter  of  law,  that  the  embezzlement  occurred  in  the 
county  of  Q.—Knight  v,  ^tate,  104. 
Same;  Common  Carrier. — The  fact  that  defendant  was  accustom- 
ed to  carry  money  for  prosecutor  from  prosecutor's  place  cf 
business  to  a  bank  in  another  town  for  deposit,  for  w^hich 
prosecutor  paid  defendant  did  not  constitute  defendant  a  com- 
mon carrier,  and  a  charge  asserting  that  defendant  was  such  a 
carrier  was  properly  refused. — Ih.  104. 

EMINENT  DOMAIN. 
§  1.  Telephone  Lines. 
Eminent  Domain;  Use  of  Highway  for  Telephone  Line. — The  con- 
struction of  a  telephone  line  is  net  an  additional  burden  or 
servitude  on  the  land  entitling  the  abutting  owner  to  compen- 
sation. (Tyson  &  Denson.  J  J.,  dissent.) — Hohbs  v.  Long  Dis. 
Tel.  d    Tel.   Co.,   393. 

EQUITY. 
§  1.  Bill. 
Bill;  Allegation;  Sufficiencg. — A  bill  alleging  that  complainant 
purchased  of  resixjndent,  who  was  the  owner  of  Sections  20 
and  21,  Section  20,  and  received  a  deed  to  all  of  Section  20, 
named  township  and  range;  that  while  said  two  sections  be- 
longed to  respondent,  or  those  under  whom  she  claimed,  the 
boundary  line  between  the  sections  was  destroyed;  that  such 
destruction  was  caused  by  the  negligence  of  respondent,  or 
those  under  whom  she  claimed ;  that  the  boimdary  was  oblite- 
rated at  the  time  of  the  purchase,  which  fact  was  unknown  to 
complainant;  that  respondent  continues  to  own  Sec.  21;  that 
respondent,  at  the  time  of  the  sale,  did  not  point  out  the  boun- 
dary to  complainant,  and  refuses  to  do  so,  although  reques- 
ted ;  that  complainant  has  attempted  to  have  the  boundary 
marked  by  a  surveyor,  but  has  been  prevented  by  threats  of 
violence  from  respondent,  makes  a  case  for  etiui table  interfer- 
ence and  establishment  of  bomidary,  respondent's  acts  being  a 
fraud   upon   complainant. — Hays   v.   Bouchelle,   212. 

Equity;  Bill:  Multifariousness. — Complainant  and  G.  purchased  part 
of  a  plat  of  land  from  W.,  and  complainant  and  G.  went  into 
possession  of  certain  parts  of  the  plat  under  their  deeds,  W. 
retaining  the  remainder:  on  account  of  inaccuracies  in  de- 
scriptions there  resulted  a  confunsion  of  boundaries  on  the 
face  of  the  paper  title,  and  G.,  claiming  her  deed  conveyed  the 
laud  occupied  by  complainant,  commenced  a  suit  in  ejectment 
to  recover  it;  whereupon  complainant  filed  his  bill  against  G. 
and  W.  and  wife,  original  grantors  of  both  complainant  and 
G.,  to  enjoin  the  ejectment  suit  and  to  correct  errors  in  de- 
scription in  bnth  deeds.  Held,  bill  was  properly  filed  as  pre- 
venting a  multipli('it>^  of  puits,  and  was  not  demurrable  for 
mu1tifaricusn€S8. — Sicard  v.  OiiUyon,  239. 
Equity;  Bill;  Omitting  Averment;  Supplying  by  Prayer. — Aver- 
ments necessary  to  make  out  a  case  cannot  be  supplied  by 
the  prayer  of  a  bill,  where  such  averments  are  omitted  in  the 
bill  proper. — Jacohy  v.  Funkhouser,  254. 
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Equity;  Pleading:  Bill;  Sufficiency;  Di«mi«*ar— The  allegations 
of  a  bill  which  is  clearly  susceptible  to  the  construction  that  the 
right  of  the  complainant  is  predicated  upon  the  injury  to  his 
property  interest  in  the  lot  abutting  the  street,  the  grade  of 
which  is  proposed  to  be  changed,  and  which  the  bill  showed 
would  be  substantially  injured,  although  susceptible  of  the 
construction  that  he  based  his  relief  to  some  extetnt  on  his  sup- 
posed property  Interest  In  the  street,  does  not  render  the  bill 
subject  to  dismissal  fcr  want  of  equity,  the  defect  being  an 
amendable  one. — Town  of  New  Decatur  v.  Scharfenhurg,  367. 

Bame;  Pleading;  Repugnancy, — A  bill  is  not  repugnant  that  seeks 
to  foreclose  a  mortgage,  or  in  the  alternative,  to  enforce  a 
vendor's  \ien.—Winkleman  v.  White,  481. 

Equity;  Pleading;  Bill;  Multifariousness.— A  bill  Is  multifarious 
and  subject  to  demurrer,  as  such,  that  seeks  to  enforce  a  re- 
sulting trust  in  land,  and,  on  independent  averment,  to  have 
alimony  decreed. — Prickett  v.  Prickett,  494. 

Same;  Venue;  Mode  of  Objection;  Demurrer. — Where  the  bill  af- 
firmatively shows  that  the  respondent  is  su€d  out  of  the  county 
of  his  residence,  the  objection  may  be  raised  by  demurrer. — Jb, 
494. 

Same;  Dismissal  of  Bill;  Residence  of  Parties;  Amendment. — 
Where  the  bill  was  originally  to  have  a  resulting  trust  declared 
in  land,  and  to  have  alimony  decreed,  and  it  was  filed  in  the 
county  where  the  land  was  situated,  and  it  was  afterwards 
amended  by  eliminating  the  averment  seeking  tn  '^'•foroe  the 
resulting  trust,  it  was  properly  dismissed  because  not  filed  in 
the  county  where  respondent  resided. — Ih.  494. 
5  2.     Confused  or  Obliteratetl  Boundaries. 

Boundaries;  EsiahUshment ;  Equitable  Jurisdiction. — ^The  Juris- 
diction of  chancery  to  establish  disputed  boundaries  not  being 
original  or  independent,  a  court  of  chancery  will  not  undertake 
to  establish  obscured  or  confused  boundaries  in  the  absence  of 
some  equity  superinduced  by  the  acts  of  the  parties,  or  those 
through  whom  they  claim. — Hays  v.  Bouchelle,  212. 

§    3.     Jurisdiction. 

Equity;  Vendor  and  Purchaser;  Failure  of  Title;  Equitable  /2e- 
lief. ^Kqu\ty  is  without  power  to  grant  relief  on  account  of  a 
defect  in  the  title,  where  the  land  Is  sold  and  conveyed  with 
express  covenants  of  warranty,  unless  the  vendor  is  Insolvent; 
but  if  there  is  a  fraud  or  failure  of  title  and  the  vendor  is  in- 
solvent, e(iuity  will  grant  relief  whether  the  purchaser  is  in 
possession  or  not. — Yarbrough  v.  Thornton,  221. 
§  4.     Cross  Bills. 

Equity;  Cross  Sill;  Dismissal  of  Original  Bill;  Effect. — Where  the 
cross  bill  prays  for  affirmative  relief,  and  alleges  additional 
facts  relating  to  the  subject  matter  of  the  original  bill,  not 
therein  alleged,  the  dismissal  of  the  original  bill  for  want  of 
equity  does  not  carry  the  cross  bill  with  it,  but  the  cross  bill 
may  be  retained  for  the  purpose  of  granting  the  relief  sought 
therein.— Websfer  v.  Debardelaben,  280. 

Equity:  Cross  Bill:  Propriety. — A  cross  bill  is  proper  and  al- 
lowable whenever  it  becomes  necessary  to  do  Justice  between 
the  parties  and  adjust  all  the  equities  between  them  growing 
out  of  and  connected  with  the  subject  matter  of  the  original 
bill. — Ashe-Carson  Co.  r.  Bonifay,  377. 

Same;  New  Issues. — In  a  suit  in  equity  new  issues  relating  to 
the  subject  matter  of  the  original  bill,  may  be  brought  for- 
ward by  cross  bill. — lb.  377. 
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Same;  Elements. — It  is  not  necessary  that  a  cross  bill  should  show 
any  grounds  of  equity  or  ask  equitable  relief,  as  against  the 
complainant  in  the  original  bill.  It  is  sufficient  if  the  matters 
therein  relate  to  the  subject  matter  of  the  original  bill,  in 
which  case  purely  legal  claims  may  be  presented  by  cross  bill. 
lb.  377. 

Same;  Affirmative  Relief;  Answer;  Cross  Bill. — Affirmative  re- 

•  lief  cannot  be  obtained  under  an  answer.  It  must  be  asked  by 
cross  bill.— /&.  377. 

Same;  Recoupment;  Damages. — The  bill  alleged  the  leasing  of 
certain  lands  for  turpentine  purposes  from  respondent,  the 
violation  of  the  lease  l^y  respondents  in  cutting  down  the 
trees  that  had  been  boxed  and  were  being  used  for  turpentine 
purposes,  praying  damages  for  the  trespass  already  committed 
and  an  injunction  to  restrain  furth^er  trespass.  Respondents 
filed  their  cross  bill  alleging  that  they  purchased  the  land 
for  the  timber  thereon,  end  leased  it  tc  complainants  for  tur- 
pentine purpoRe")  and  thai  complainants  had  violated  the  terms 
of  the  kase  by  boxing  trees  smaller  than  10  inches  at  the  butt, 
a  large  per  cent  of  which  had  died  and  others  blown  down, 
causing  lo3s  to  respondents  of  a  named  sum,  and  claiming 
judgment  thorefor.  Held,  the  damages  sought  to  be  reccuped 
were  of  the  same  class  as  those  claimed  in  the  original  bill, 
and  therefore  relating:  exclusively  to  the  subject  matter  of 
the  bill.— /&.  377. 

§  5.    Pleadings, 
(a)     Inconsistent  Pleadings. 
Equity;  Pleading;  Bill;  Inconsistency  and  Repugnancy. — Without 
being  multiffCrious  a  bill  may  be  inconsistent  and  repugnant  in 
its  averment. — Ellis  v.  Crate  son,  294. 
Same:  Wills:  Contest. — ^The  bill  avers  that  the  will  was  not  at- 
tested by  two  witnesses,  while  the  copy  of  the  will  attached 
as  an  exhibit  thereto  discloses  two    subscribing    witnesses. — 
Held,  not  to  render  the  bill  repugnant  In  averments. — Ih.  294. 

Same;  Pleading;  Demurrer. — In  a  suit  in  chancery  to  contest  a 
will  after  its  admission  to  probate  where  it  was  sought,  in 
addition  to  setting  aside  the  will,  to  have  a  deed  from  a  lega- 
tee set  aside,  and  also  an  Injunction  against  the  legatees  gran- 
tees to  restrain  them  from  disposing  of  the  property,  the  ex- 
tent and  character  of  complainant's  relief  being  determinable 
in  the  final  decree,  such  question  could  not  properly  be  raised 
by  a  demurrer  to  the  bill. — lb.  294. 

Same;  Pleading;  Demurrer  to  Bill.-r-lt  the  complainant  was  en- 
titled to  any  relief  under  the  bill,  a  demurrer  addressed  to  the 
bill  as  a  whole  was  properly  overruled. — Bressler  v.  Bloom, 
504. 

(c)  Departure. 
Pleading;  Amendment  of  Bill;  Departure.— T\i^  bill,  seeking  can- 
cellation of  a  mortgage,  alleged  that  while  complainant  was  be- 
ing pressed  by  creditors.,  respond-ent,  complainant's  brother,  in 
whom  she  reposed  confidence,  and  who  managed  her  business, 
advised  complainant  to  execute  a  bogus  mortgage  to  him.  By 
an  amendment  such  allegation  were  stricken  from  the  bill  and 
superceded  by  sections  which  omitted  all  statements  about 
complainant  being  pressed  by  claims,  but  alleged  that  respcn- 
dent  advised  her,  that  to  protect  h€r  rights  in  her  land,  and  to 
preserve  her  homestead  for  herself  and  minor  children,  it  was 
necessary  for  her  to  give  him  a  mortgage.    By  other  amen.d- 
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m€iit,  it  is  alleged  that  respondent  unduly  Influenced  complain- 
ant, ana  that  it  was  not  necessary  for  complainant  to  have 
given  the  mortgage  to  protect  her  rights  In  the  land  and  to 
preserve  her  homestead.  Held,  the  amendments  were  not  de- 
partures from  the  original  bill,  as  the  amendments  were  con- 
sistent with  and  germain  to  the  Idea  that  the  claims  did  exist, 
and  that  the  giving  of  the  mortgage  was  unnecessary,  either 
because  the  claims  could  have  been  taken  care  of  otherwise,  or 
been  USE  complainant  could  have  protectetd  her  homestead 
under  the  statute. — Phillips  v,  Bradford,  346. 

(d)  Setting  for  Hearing. 

Equity;  Setting  Plea  for  Hearing;  Effect. — The  setting  down  of  a 
plea  to  a  bill  for  hearing  en  its  suflFIciency  is  an  admission  of 
the  truth  of  all  the  facts  alleged  for  the  purpose  of  invoking 
judgment  a3  to  whether  the  facts  constitute  a  defense. — Tovcn 
of  New  Decatur  v.  Scharfenberg,  367. 

(e)  Pleas. 

Same;  Pleas;  Necessity  of  Verification. — In  the  absence  of  any 
rule  or  statute  requiring  it  pleas  to  a  bill  in  chancery  need  not 
be  verified. — Town  of  New  Decatur  v.  Scharfenberg,  367. 

Same;  Duplicity. — A  plea  is  not  duplicitous  which  does  not  con- 
tain Independent  sets  of  facts,  each  constituting  a  sufficient 
defense. — lb.  367. 

(f)  Motions  to  Dismiss. 

Equity;  Pleadings;  Motion  to  Dismiss. — On  motion  to  dismiss  for 
want  of  equity  all  amendable  defects  of  the  bill  must  be  taken 
as  cured,  but  this  rule  does  not  mean  that  the  bill  Is  to  be  con- 
sidered as  amended  so  as  to  give  It  equity  by  the  averment  of 
new,  additional  or  Independent  facts;  but  only  as  to  amend- 
able defects  apparent  from  the  bill  from  its  averments. — 
Stephenson  v.  Atlas  Ccal  Co.,  432. 

Same;  Amendment ;  Time. — Time  will  not  be  allowed  for  amend-  ^ 
ment  after  decree  on  motion  to  dismiss  for  want  of  equity. — 
lb.  432. 

(g)  Noting  Pleadings. 

Equity;  Picas;  Joinder  of  Issue. — ruder  chancery  Rule  76  it  Is 
not  necessary  to  note  pleadings  in  the  submission  of  a  cause; 
and  In  the  absence  of  demurrer  or  replication  Issue  will  be 
treated  as  taken  on  pleas  in  the  answer. — Sellers  v.  Farmer, 
44r>. 

§  6.  Clean  Hands. 
Equity;  Fraud  of  Complainant;  Effect;  Existence. — The  bill  was 
not  subject  to  demurrer  on  the  grounds  that  complainant  was 
euilty  of  fraud,  or  that  the  parties  were  in  pari  delicto  — 
Phillips  V.  Bradford,  346. 
Same;  Clean  Hands.— ThQ  complainants  having  violating  the 
terms  of  the  let'se  by  boxing  trees  under  10  inches  at  the  butt, 
they  were  n'jt  entitled  to  relief  in  equity  under  the  contract 
of  lease  against  the  lessors  fcr  their  alleged  trespass  in  cut- 
ting and  hauling  away  boxed  trees  for  lumber. — Ash^Carson 
Co.  r.  Konifay,  377. 

§  7.     Bill  of  Review. 

Equity;  Bill  of  Review;  Presumptions ;  Record. — The  fact  that  the 

record  was  silent  as  to  the  filing  of  the  bond  as  required  by 

Section  759,  Code  1896,  before  the  sale,  the  defendant  having 

been  brought  in  by  publication  only,  and  the  sale  having  tak- 
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€n  place  within  twelve  months  after  the  decree,  is  no  ground 
for  reviewing  the  decree  of  foreclosure;  the  presumption  be- 
ing that  the  bond  was  given. — Winkleman  v.  White.  481. 

Equity;  Bill  of  Review;  Scope  of  Review;  Notice  of  Reference, — 
The  failure  to  give  a  defendant  notice  of  a  Deference  in  a 
foreclosure  suit  is  a  mere  Irregularity,  which  cannot  be  taken 
advantage  of  by  bill  for  review. — lb.  481. 

Same;  Form  of  Decree. — The  fact  that  the  foreclosure  decree 
omitted  the  direction  that  a  copy  cf  the  same  be  sent  to  a  de- 
fendant is  not  ground  for  reviewing  the  decree,  on  a  bill  for 
review. — lb,   481. 

Same;  Repugnancy  of  Bill. — It  is  not  a  good  objection,  on  a  bill 
for  review,  that  a  bill  for  foreclosure  cf  a  mortgage  or  to 
enforce  a  vendor's  lien  was  filed  in  a  double  aspect  and  that 
the  relief  in  each  would  not  be  identical. — lb.  481. 

Samfi;  Bill  of  Review;  Pleading;  Presumption. — A  bill  of  review 
brought  more  than  twelve  months  after  the  decree  does  not 
show  error  in  rendering  the  decree  of  foreclosure,  sought  to 
be  reviewed,  because  the  bill  in  the  foreclosure  suit  did  not 
contain  averment  as  to  the  residence  of  a  husband  who  fail- 
ed to  join  in  his  wife's  mortgage;  there  being  no  presumption 
that  the  husband  was  a  resident  cf  this  State,  and  that  the 
mortgage  was  invalid  under  Section  2348,  Code  1896,  espe- 
cially in  view  of  the  fact  that  the  decree  becomes  absolute 
as  to  a  defendant  properly  brought  in  after  the  lapse  of 
twelve  mcnths,  under  Section  753,  Code  1896.— /&.  481. 

Same;  Allowance  of  Attorney's  Fee, — This  court  being  unable  to 
know  the  evidence  on  whicn  the  register  based  his  report,  or 
to  review  it  if  known,  cannot  say,  on  a  bill  for  review,  that 
there  was  error  apparent  in  the  allowance  of  a  Ave  hundred 
dollar  attorney's'  fee  fcr  foreclosure  of  mortgage.  A  wrong 
conclusion  drawn  by  the  court  from  the  evidence  will  not  re- 
verse the  decree,  on  bill  for  review. — lb,  481. 

Same;  Signature  to  the  Bill. — The  fact  that  the  foot-note  to  the 
bill  for  foreclosure  was  not  signed  by  counsel,  being,  as  it 
was,  an  amendable  defect,  and  a  defect  waived  unless  taken 
advantage  cf  by  demurrer,  and  it  not  appearing  that  demur- 
rer was  filed  thereto,  is  not  ground  to  review  the  decree  of 
foreclosure,  on  bill  for  review. — lb.  481. 
§  8.    Removal  of  E^states. 

Equity;  Jurisdiction;  Administration  of  Estate:  Trans- 
fer in  Equity, — Without  assigning  any  special  reason  for  trans- 
ferring an  estate  to  the  chancery  court,  any  person  entitled 
to  share  in  the  distribution  of  an  estate  is  entitled  to  have  the 
administration  removed  from  the  probate  to  the  chancery 
court. — Bresler  v.  Bloom.  504. 

Same;  Rights  of  Remaindermen, — The  fact  that  the  remainder 
man  alleged  in  his  bill,  for  a  removal  of  the  estate  from  the 
probate  to  the  chancery  court,  that  the  defendant,  as  admin- 
istrator, had  invested  a  part  of  the  property  bequeathed  by 
the  will  in  other  property,  and  had  taken  the  title  thereto 
in  his  own  name  absolutely  in  disregard  of  his  revislonary 
rights,  will  not  deny  him  the  relief  sought,  because  the  will 
devised  and  bequeathed  the  property  to  the  administrator  de- 
fendant for  his  life.— 7&.  504. 

Courts;  Removal  of  Administration  from  Probate  to  Chancery 
Court. — Legatees  or  distributees  may  maintain  a  bill  to  remove 
the  administration  of  the  estate  from  the  probate  to  the 
chancery  court  without  assigning  any  cause,  general  or  spe- 
cial, for  equitable  interposition,  where  It  appears  therein  that 


Digitized  by 


Google 


734  SUBJECT  INDEX. 

BQVITY. —Continued. 

the  probate  court  has  not  taken  Jurisdiction  for  the  special 
purpose  of  making  a  final  settlement  of  the  estate. — Colquit. 
et  ah  V.  Gill,  554. 
Same;  Allegation  of  BUI. — ^The  bill  for  removal  need  not  allege 
that  decedent  was  dead,  or  that  there  were  assets  of  the  estate 
In  the  county,  these  facts  l>eing  referable  to  the  grant  of  let- 
ters of  administration  by  the  probate  court,  to  which  alone  S 
55,  Code  1896,  applies.— /6.  554. 

ESTOPPEL. 
§  1.    Covenant. 

Estoppel;  Covenant  of  Ancestor;  LiaUlity  of  Heirs. — ^The  heirs 
claiming  title  Independent  rf  the  life  tenant  cannot  be  es- 
topped by  the  mere  force  of  the  covenant  on  their  ancestor. — 
C.  W.  Zimmerman  Mfg.  Co.  v.  Wilson,  275. 

Estoppel;  Representation.— A  statement  was  filed  by  the  insur- 
ance corporation  under  §  1109,  Code  1896,  showing  the  corpor- 
ate assets,  etc.,  the  notes  were  put  in  as  part  of  the  assets  of 
the  corporation,  and  by  the  statement  a  continuation  of  the 
company's  franchise  was  secured.  Held,  this  fact  did  not  estop 
the  shareholders,  who  had  executed  the  notes,  from  denying 
that  they  were  unconditional  obligations. — Anderson  v.  Buck- 
ley, 415. 

§  3.  Judicial  Sale. 
Estoppel;  Judicial  Sale. — The  rule  that  the  levy  and  sale  of  prop- 
erty by  a  person  in  general  estops  him  from  denying  that  the 
other  party  has  a  leviable  interest  therein,  does  not  extend 
to  the  divestiture  of  rights  under  previous  sales  made  under 
a  different  process — Harris,  et  al.  v.  Stephenson,  537» 

EVIDENCE. 
In  Particular  Actions  and  Crimes,  see  Appropriate  Titles. 
See  Criminal  Law,  §§  2  and  5.    Witnesses. 
§  1.     Parol  to  Vary  Written  Instrument. 

Evidence;  Parol  Evidence;  Varying  Terms  of  Mortgage;  Admis- 
sibility. — Parol  evidence  is  admissible  to  show  the  considera- 
tion and  the  real  nature  of  the  transaction,  although  the 
mortgage  recites  a  certain  consideration  different  somewhat 
from  that  shown  by  the  parol  evidence. — Ladd  v.  Lookout  Mt. 
Dis.  Co.,  173. 

Evidence;  Parol  Evidence;  Varying  Terms  of  Deed;  Patent  Am- 
biguity.— While  it  is  a  general  rule  that  patent  ambiguity  in 
the  face  of  a  deed  cannot  be  made  certain  by  parol  testimony, 
yet,  as  the  deed,  and  the  intention  of  the  parties  in  making 
it,  must  be  determined  by  the  court,  the  court  is  entitled  to 
all  the  circumstances  attending  the  parties  in  making  the 
deed  to  enable  it  to  arrive  at  their  intention;  especially  when, 
as  in  this  case,  the  ambiguity  is  of  the  middle  class,  partak- 
ing of  the  nature  cf  both  latent  and  patent  ambiguities.— 
Reynolds,  et  al.  v.  Lawrence^  216. 

Same;  Description  of  Property. — Where  a  deed  conveying  land 
described  it  as  north  half  and  northeast  fourth  of  northwest 
fourth  of  Section  29,  parol  evidence  was  admissible  to  show 
that  the  parties  intended  to  convey  north  half  of  northwest 
tourth  and  northeast  fourth  of  northwest  fourth  of  Section  29. 
—lb.  216. 

Evidence;  Parol  Evidence;  Principal  and  Surety. — Parol  evi- 
dence i.s  admissible  to  show  that  the  wife  signed  as  surety 
only  a  note  and  mortgage  executed  by  the  husband  and  wife. 
—Qihson  v.  Wallace,  322. 
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E  VI DENCE — Continued.  « 

Evidence;  Written  Contracts;  Variance  by  Parol. — It  is  not  of- 
fending the  rule  against  varying  written  contracts  by  parol  to 
permit  evidence  to  be  introduced  to  show  that  two  written 
contracts  in  evidence  related  to  one  and  the  same  transaction 
and  were,  in  effect,  but  one  contract. — Rock  Island  8.  &  D. 
Works  V,  Moore-Handley  Hdw.  Co.,  581. 

Evidence;  Parol  Evidence  to  Vary  Written  Contract;  Contract  of 
Sale, — When  the  contract  requires  that  the  seller  deliver  coal 
by  wagons  to  the  buyer's  furnaces,  and  that  the  buyer  pay  for 
it  a  certain  sum  per  bushel  of  2748  cubic  inches,  lo  be  meas- 
ured in  cabs  of  the  buyer  at  its  furnaces,  such  contract  is  com- 
plete and  cannot  be  varied  or  explained  by  proof  of  custom  or 
usage. — Shelby  Iron  Co.  v.  Dupree,  602. 

§  2.  Weight. 
Evidence;  Verbal  Admissions;  Weight. — The  rule  that  evidence  of 
verbal  admissions  is  to  be  received  with  caution  is  emphasized 
when  the  witnesses  disagree  as  to  the  admission  among  them- 
selves in  their  testimony  on  direct  and  cross  and  after  the 
lapse  of  some  two  years. — Ladd  v.  Lookout  Mt.  Dis.  Co.,  173. 

5^  3.    Best  Evidence. 

Evidence;  Best  Evidence.— It  is  permissible  to  permit  a  witness 
to  state  the  meaning  of  the  cypher  words  used  in  the  tele- 
gram, if  he  knew  them,  without  producing  the  cypher  code 
or  key. — McClesky  <fe  Whitman  v.  Howell  Cotton  Co.,  573. 

Evidence;  Admissibility;  Documentary  Evidence;  Preliminary 
Authentication. — It  being  shown  without  objection  that  certain 
writs  of  attachment  were  issued  and  that  the  sheriff  seized 
certain  goods  under  them,  this  was  sufficient  preliminary 
proof  of  the  authenticity  of  the  writs  to  warrant  their  ad- 
mission in  evidence. — Ryan,  et  al.  r.  Young,  000. 

Same;  Judicial  Knowledge;  Official  Signatures. — The  courts  judi- 
cially know  whether  the  officer  by  whom  a  writ  of  attachment 
purports  to  have  been  issued  w^as  a  commissioned  officer, 
and  they  know  the  genuineness  of  his  signature;  and  this 
notwithstanding  that  a  successor  to  such  officer  who  issued 
tne  writ  has  been  elected  and  is  performing  the  duties  cf  the 
office  since  the  issuance  of  the  writ  and  before  it  was  offered 
in  evidence. — lb.  6(K). 

§  4.     Foreign  Laws;  Proof, 
Evidence;  Foreign  Laws;  Proof. — The  opinion  of  the  court  of  a 
foreign  state  is  properly  admitted  in  evidence  to  show  the  con- 
struction given   the  statutes  of  that  state. — Beckley  v.  U.   S. 
8.  d  L.  Co.,  195. 

§  5.     Burden  of  Proof. 
Evidence;  Burden  of  Proof;  Degree  of  Proof  Required. — In  a 
civil  case  facts  In  issue  need  only  be  shown  to  the  reasonable 
satisfaction  of  the  jury.     It  Is  not  necessary  to  show  them  to 
a  "reasonably  certainty." — Eogle  Iron  Co.  v.  Baugh,  213. 

§  6.     Opinion  Evidence. 

Evidence;  Opinion  of  Witness;  Principal  and  Agent;  Authority 
of  Agent. — A  witness  who  knows  the  facts  may  testify  that 
the  authority  of  a  traveling  salesman  of  a  corporation  was  lim- 
ited to  taking  orders  subj-tct  to  approval  by  the  corporation. — 
Oould  V.  Cates  Chair  Co.,  629. 


Digitized  by 


Google 


736  SUBJECT  INDEX. 

EVIDENCE— ConfCnued. 
§  7.    Relevant  and  Hearsay. 

Evidence;  Relevancy;  Matters  Explanatory  of  Facts  in  Evidence. 
— The  defendants  having  raised  the  issue  as  to  whether  plain- 
tiff bought  the  wood,  alleged  to  have  been  converted,  for  him- 
self, or  ai  agent  for  a  certain  Iron  Co.,  it  was  competent  for 
plaintiff  to  show  that  when  he  settled  with  the  Iron  Co.,  no 
credit  was  allowed  him  foi  wood  not  delivered,  as  showing 
the  nature  of  the  transactions  between  plaintiff  and  the  Iron 
Co. — Smyley  v.  Cooper,  ct  at.,  640. 

Same;  Hearsay. — It  was  incompetent  to  show  by  witness  decla- 
rations alleged  to  have  been  made  by  the  superintendent  of  a 
certain  company  that  S.  in  purchasing  certain  wocd,  was  act- 
ing for  the  corporation,  although  plaintiff  introduced  evidence 
tending  to  show  that  S.  purchased  the  wood,  alleged  to  have 
been  converted,  as  agent  for  plaintiff. — lb,  64G. 

EXECUTIONS. 
§  1.     Sales  under. 

Execution;  Sale;  Deed  to  Purchaser. — Section  2917,  Code  of 
1890,  relating  to  the  execution  of  deeds  to  purchasers  at  judi- 
cial sales,  applies  only  to  sales  made  by  the  sheriff. — Mc, 
Oraugh  v.  Deposit  Bank,  229. 

Execution;  Sale;  Setting  Aside;  Inadequacy  of  Price. — ^A  bill 
seeking  to  set  aside  a  sale  of  land  under  execution  for  inade- 
quacy of  price,  which  shows  on  its  face  that,  though  the  sale 
included  all  of  the  tract,  the  most  valuable  part  had  been  pre- 
viously sold  under  a  chancery  decree  and  the  sale  confirmed, 
and  the  bill  contained  nothing  to  negative  the  fact  that  the 
amount  paid  at  the  execution  sale  was  less  than  the  value  of 
the  lands  sold,  which  was  not  covered  by  the  chancery  sale, 
the  bill   was  demurrable. — Harris,  et  al.   v.   Stephenson,  537. 

§  2.  Wrongful  Levy. 
Execution;  Wrongful  Levy;  Action;  Evidence. — ^The  issue  being 
whether  the  wood,  which  was  levied  on  under  execution 
against  another,  was  the  property  of  the  plaintiff,  it  appearing 
that  the  wood  had  been  purchased  by  S.  whom  plaintiff  in- 
sisted, was  his  agent,  evidence  as  to  contracts  made  by  S. 
with  other  persons,  and  the  marks  placed  by  S.  on  wood 
bcught  for  other  parties,  was  admissible. — Smiley  v.  Hooper, 
646. 
Same;  Defenses. — In  an  action  against  the  sheriff  and  another 
for  the  wrongful  conversion  of  certain  wood,  by  levy  and  sale 
under  execution  against  another  than  plaintiff,  proof  that 
plaintiff  purchased  the  wood  as  the  agent  of  another  will  de- 
feat recovery,  if  believed. — lb.  646. 

Same;  Instructions. — An  instruction  asserting  that  unless  the 
jury  believed  from  the  evidence  that  the  legal  title  to  the 
wood  was  in  plaintiff,  he  could  not  recover,  was  correct,  in 
an  action  for  trover. — lb.  646. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Equity;   Removal  of  Estates. 
§   1.     Claims  Against  Estate. 
Executors  and  Administrator.^ ;  Claims  against  Estate. — ^The  pre- 
sumption is  that  one  rendering  senMce  to  decedent,  who  stood 
in  lijco  parentis  to  her,  does  so  without  the  expectation  of  re- 
ceiving payment  therefor,  but  the  presumption  may  be  over- 
come by  evidence  showing  a  contrary  intent  between  the  par- 
ties.— Patterson  v.  Carter,  522. 
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EXECUTORS  AND  ADMINISTRATORS— Con«intt€d 

Executors  and  Administrators;  Claims  against  Estate;  Evidence; 
Sufficiency. — In  an  action  for  services  rendered  decedent  by 
a  member  of  her  family,  the  fact  that  decedent  said  that  she 
wished  plaintiff  to  have  certain  property  after  decedent's 
death,  did  not  tend  to  show  liability  for  such  services. — Ih. 
522. 
$  2.    Actions  Against. 

Executors  and  Administrators;  Actions  Against;  Subsequent  Set- 
tlement and  Discharge;  Effect, — ^A  personal  representative 
cannot  defeat  a  suit  against  her  to  enforce  a  liability  against 
the  estate,  by  subsequently  thereto  ignoring  the  liability,  mak- 
ing a  final  settlement,  surrendering  the  assets  of  the  estate  to 
the  legatees  or  judge  of  probate  and  obtaining  a  discharge 
from  the  probate  court  finally  discharging  her  from  further 
liability,  where  it  is  shown  that  she  had  assets  sufficient  to 
pay  all  claims,  including  demand  sued  on. — Odom  v.  Moore j  567. 

Same;  Pleading;  Pleas  in  Bar. — A  plea  Interposed  by  an  execu- 
trix asserting  that  subsequent  to  the  bringing  of  the  action 
she  surrendered  all  the  assets  of  the  estate  as  required  by  law, 
and  was  discharged  from  further  liability,  is  a  plea  in  bar 
of  a  further  maintenance  of  the  action,  and  not  a  plea  in  bar 
of  the  suit.— 7&.  567. 

Same;  Actions  Against;  Replication;  Sufficiency. — Where  de- 
fendant executrix  pleaded  a  subsequent  discharge  as  execu- 
trix, and  a  settlement  of  the  estate,  a  replication  alleging  that 
the  claim  sued  on  had  been  duly  filed  in  the  probate  court  and 
presented  to  the  executrix,  and  subsequently  thereto  sued  on, 
at  which  time  the  executrix  had  sufficient  assets  to  pay  the 
indebtedness  of  the  estate,  including  plaintifiTs  claim,  and 
that  without  declaring  the  estate  insolvent  and  without  paying 
the  claim,  the  executrix  procured  an  order  finally  discharging 
her,  was  sufficient  as  a  replication  to  the  pleas  and  to  justify 
the  further  maintenance  of  the  suit  and  good  n gainst  demur- 
rers interposed. — lb.  567. 

FRAUD. 

Fraud;  Pleading. — The  facts  constituting  the  fraud  must  be 
stated,  and  a  general  averment  of  fraud  is  insufficient. — Baker 
V.  Hutchinson,  636. 

FRAUDULENT  CONVEYANCES. 
See  Chattel  Mortgages,  §  2. 

Fraudulent  Conveyances;  Want  of  Consideration. — A  conveyance 
of  land  which  expressses  a  consideration  of  one  dollar  and  love 
and  affection,  made  by  a  father  to  his  children,  is  voluntary  on 
its  face,  and  void  as  to  its  creditors  of  the  grantor. — Folmar  v. 
Lehman-Durr  Co.,  472. 

Fraudulent  Conveyances;  Actual  Fraud;  Burden  of  Proof. — In 
order  to  set  aside  a  mortgage,  made  before  complainants' 
debts  were  created,  for  fraud,  the  burden  is  on  complainants 
to  show  actual  fraudulent  intent  participated  in  by  both  mort- 
gagor and  mcrtgagee. — Rike  v.  Ryan,  497. 

Fraudulent  Conveyances ;  Preferences. — If  the  debt  be  bona  fide, 
the  payment  absolute,  and  the  property  conveyed  dees  not  ma- 
terially exceed  in  value  the  amount  of  the  debt,  a  debtor  may 
prefer  his  creditors. — lb.  497. 

Same;  Evidence. — A   mortgage   given    in   good   faith   to   secure 
money  loaned   from  time  to  time,  and  at  a  time  when  the 
mortgagee  had  no  reason  to  believe  that  the  mortgagor  was  em- 
47 
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barrassed,  and  while  the  mortgagor's  credit  was  still  good,  Is 
not  fraudulent. — lb.  497. 
Same;  Exempt  Property. — A  conveyance  of  personal  property  of 
less  value  than  the  statutory  exemption  by  a  debtor,  is  not 
subject  to  attack  by  creditors. — lb.  497. 

GAMING. 

Oaming;  Offense;  Public  Place;  What  Constitutes. — Any  playing 
with  cards  cr  dice  in  or  sufficiently  near  a  public  highway  for 
the  playing  to  be  seen  therefrom  is  within  the  statute.  Playing 
done  which  might  be  seen  by  a  careful  observer  from  the  high- 
way, although  a  casual  observer  might  not  see  It,  is  sufficient 
to  constitute  the  offense. — Davis  v.  State,  117. 
Gaming;  Prosecution;  Evidence;  Sufficiency. — Where  it  appeared 
tnat  the  playing  was  done  at  night  In  a  patch  of  woods  about 
150  feet  from  a  church  where  religious  services  were  going  on, 
and  about  the  same  distance  from  the  public  read;  and  it  fur- 
ther appeared  that  it  could  not  be  seen  from  the  church,  and 
the  witnesses  did  not  think  it  could  be  seen  from  the  public 
roaa,  although  they  could  not  say  that  it  could  not  be  seen 
from  any  point  on  the  road;  and  it  further  appeared  that  the 
place  was  not  frequented  for  the  purpose  of  gambling,  and 
that  the  game  stopped  as  soon  as  two  or  three  persons  from 
the  church,  who  were  attracted  by  the  light  of  the  fire,  came 
up,  such  evidence  was  insufficient  to  show  that  the  place  was  a 
public  one. — Bradford  v.  State,  il8. 
Oaming;  Prosecution;  Burden  of  Proof. — In  a  prosecution  for  bet- 
ting at  a  game  of  cafds  in  a  public  place,  it  is  on  the  stat^  to 
show  beycnd  a  reasonable  doubt  that  the  place  was  a  public 
one.— /6.  118. 

GIFTS. 

Gifts;  Burden  of  Proof. — To  establish  a  gift  alleged  to  have 
been  made  by  a  deceased  person,  the  burden  is  on  the  person 
claiming  the  gift  to  show  by  proof,  clear  and  convincing,  that 
the  subject  matter  Had  passed  to  him  by  valid  and  effective 
gift.— r/ioma«  V.  Tilley,  189. 

Same;  Gift  Inter  Vivos;  Quantum  of  Proof. — The  same  quantum 
cf  proof  is  required  to  support  a  gift  inter  vivos,  when  not  as- 
serted until  after  the  death  of  the  donor,  as  is  required  in 
gift  caused  mortis. — Ih.  189. 

Same;  Delivery. — To  constitute  a  completed  gift  of  personal  prop- 
erty, the  article  must  have  been  delivered  to  the  donee. — lb. 
189. 

Same;  Evidence;  Sufficiency. — While  the  declarations  of  the  de- 
ceased donor  are  admissible  as  evidence,  they  are  not  suflfi- 
cient.  of  themselves*  to  establish  a  comfpleted  gift. — lb.  189 

Same — The  evidence  in  this  case  examined  and  held  insufficient 
to  establish  a  gift.— Jb.  189. 

HABEAS  CORPUS. 

§  1.  Scope  and  Relief. 
Habeas  Corpus;  Scope  of  Inquiry. — The  inquiry  in  habeas  cor^ 
pus  proceedings  is  as  to  the  unlawfulness  of  the  detention — 
the  status  of  the  petitioner  at  the  time  of  the  trial — so  that 
changes  In  the  condition  of  detention  between  the  time  the 
writ  was  allowed  and  the  time  the  trial  was  had  formed  part 
of  the  inquiry,  and  are  to  be  considered  in  the  decision. — 
Ossie  V  State,  152. 

'     Same;  Relief. — ^The  contract  having  been  annulled  before  the 
term   of  petitioner's  sentence   had  expired,   the  order  in  ha- 
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bas  corpus  should  not  be  an  absolute  discharge;  the  order 
should  be  a  discharge  from  the  custody  of  the  hirer  and  a 
remandment  to  the  custody  of  the  jailer  until  further  dispo- 
sition can  be  made. — Ih.  162. 

Criminal  Late;  Preliminary  Proceedings;  Commitment,^— The 
Judge  of  the  criminal  court,  as  a  conservator  of  the  peace,  has 
authority  to  commit  and  hold  offenders  to  answer  an  indict- 
ment, and,  upon  habeas  corpus  by  defendant,  it  is  immati*ria! 
whether  the  mittimus  of  the  committing  magistrate  was  valid' 
or  not.— Wray  v.  State,  162. 

Habeas  Corpus;  Hearing;  Conduct  of  Cause, — ^The  state  has 
the  right  to  open  and  conclude  the  argument  on  habeas  ci»r- 
pus  proceedings. — Ih.  162. 

Habeas  Corpus;  Jurisdiction. — ^The  chancellor  of  tlie  Northeas- 
tern Chancery  Division,  embracing  the  county  of  Elmore,  has 
jurisdiction  to  try,  and  a  petition  for  habeas  <()ri)us  for  one 
in  prison  in  tlie  penitentiary  in  Elmore  County,  is  i-roperly  ad- 
dressed to  such  chancellor,  under  Section  4317  of  the  Code  of 
1S9Q.— State  v.  Fuller,  164. 

Same;  Return  of  Writ;  Whet^e  Returnable. — Whore  a  habeas  cor- 
pus writ  was  granted  by  the  Chancellor  of  tlie  Northeastern 
Chancery  Division,  embracing  the  County  of  Elmore,  jud^he 
writ  was  granted  more  than  ten  days  before  the  lime  fixed  by 
law  for  the  holding  of  the  circuit  court  in  said  Coimty.  the 
writ  was  proi)erly  made  returnable  before  the  Chancellor,  and 
he  had  power  to  make  it  returnable  to  hlra  at  Aiiuhsttm  in  an- 
other County. — State  v.  Fuller,  164. 

Same  Appeal;  Certification  of  Transcript. — Where  writ  of  ha- 
beas corpus  was  returnable  before  the  Chancellor  of  the 
Northeastern  Chancery  Division,  at  Annlston,  tlie  ''a use  was 
penJiOi;  In  the  Chancery  Court  of  Calhoim  CountJ^  If  pend- 
ing ni;y where,  and  a  record  certified  on  apiHvulI  by  the  Reg- 
ister ir  Chancery  of  that  Court,  and  by  tbe  Chancellor,  is 
sufficiently   certified.— /&.    164. 

Habeas  Corpus;  Questions  Dcterrsiinable. — The  defendant  cannot 
complain  that  Section  31,  Acts  1896-7,  was  violative  of  the 
constitutional  provision  and  that  the  prosecution  against  him 
was  not  properly  before  the  County  Court,  although  no  or- 
der was  made  by  the  Circuit  Court  transferring  the  cause  to 
the  County  Court,  but  the  cau.se  was  placed  on  the  docket  of 
the  County  Court,  where  the  defendant  and  the  solicitor  agreed 
upon  an  attorney  as  special  judge  to  try  the  cause  in  the 
County  Court,  and  defendant  pleaded  to  the  indictment  and 
was  convictetd  and  appealed  to  the  Supreme  Court  where  the 
judgment  was  affirmed. — lb.  164. 
HIGHWAYS. 
I  1.    How  Established. 

Highways;  Public  Lands;  Prescription. — Under  Rev.  Stat.  U.  S.  § 
2477  (U.  S.  Comp.  St.  1906,  p.  1567)  a  roadway  used  by  the  pub- 
lic over  public  lands  for  20  years  does  not  beccme  a  miblic 
highway  by  user  or  prescription,  the  use  bein;?  presumed  to 
be  permissive,  and  not  adverse  to  the  government. — Cross  v. 
State,  125. 

Highways;  Establishment ;  Mode. — A  highway  becomes  such  only 
by  dedication,  prescription,  or  proper  proceedings  before  and 
by  the  courts  of  County  Commissicners  or  Boards  of  Revenu*^. 
lb.  125. 
S  2.    Work  on. 

Highvxsys;  Work  on  Public  Roads;  Temporary  Absence. — One 
temporarily  sojcurning  at  the  place  where  he   is  warned  to 
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work  the  public  road,  but  who  lives  elsewhere,  and  has  pala 
his  street  tax,  is  not  liable  to  road  duty  at  the  place  of  hia 
temporary  sojourn. — Taylor  v.  State,  131. 

Same;  Failure  to  Work;  Evidence. — It  was  competent  for  de- 
fendant to  show  that  he  was  at  the  place  where  he  was  warned 
to  work  the  road  only  temporarily  working  out  a  fine  and  cost 
his  emplcye  paid  for  him,  that  his  home  was  elsewhere  to 
which  he  would  return  on  completing  his  fine  and  costs,  and 
that  he  had  paid  his  street  tax  to  a  certain  date  at  the  place  of 
his  residence,  as  a  defense  to  a  prosecution  for  failure  to  work 
the  public  roads  after  warning. — Ih.  131. 

Same:  Road  Duty:  Liability. — The  payment  of  street  tax  in  an 
incorporated  town  or  city  is  in  substituticn  for  road  duty,  and 
a  person  cannot  be  made  liable  for  both  for  the  same  period. 
Ih.  131. 

8  3.  Obstructions. 
Highways;  Obstructions;  Remedy  of  Private  Persons;  Injunctions. 
— The  owner  cf  private  property  abutting  on  a  street  is  en- 
titled to  have  a  public  nuisance  abated  as  one  suffering  special 
damages  therefrom,  who  is  compelled  to  take  a  circuitous  or 
round  about  way  along  other  streets  in  travelling  between  his 
property  and  the  markets  and  intercourse  with  the  outside 
world  by  reason  of  the  stopping  up  of  the  abutting  streets  by 
dumping  slag  therein. — Sloss  S.  S.  &  L  Co.  v.  Johnson,  384. 

HOMICIDE. 

See  Criminal  Law. 

§  1.  Instructions  Generally. 
Homicide;  Instruction. — A  charge  asserting  that  Intent  to  take 
the  life  of  the  i)er8on  assaulted  was  an  essential  element  of 
the  ofl'ense,  and  that  unless,  if  the  intent  had  been  consum- 
mated, the  offense  would  have  been  murder,  there  could  be 
no  conviction  of  a  felony;  that  where  there  is  an  assault,  the 
guilt  or  innocence  of  tUe  felony  necessitates  the  inquiry,  if 
death  had  ensued,  whether  the  offense  would  have  been  mur- 
der, and  hence,  if  there  was  no  intent  to  murder  deceased, 
but  defendant  shot  to  defend  himself  against  an  assault  en- 
dangering his  life  or  which  put  him  in  danger  of  great  bodily 
harm,  defendant  was  not  guilty,  was  bad  in  form  and  mis- 
leading in  not  stating  the  conditions  authorizing  the  conclu- 
sion that  the  defendant  acted  in  »£lf  defense. — Grisham  v. 
State,  1. 
Homicide;  Instructions. — A  charge  instructing  the  jury  tha*  if 
deceased  accused  defendant  of  meddling  with  or  encourai^ing 
the  difficulty  between  deceased  and  another,  then  defendant 
had  the  right  to  deny  such  accusation,  if  it  were  false,  in  no 
uncertain  terms,  and  that  if  deceased  and  another  were  having 
a  difficulty  the  day  deceased  was  killed,  and  deceased  accused 
defendant  of  encouraging  the  same,  it  was  defendant's  duty 
to  emphatically  deny  such  accusation,  and  that  to  have  been 
accused  of  it  and  not  to  have  denied  it  would  have  been  a  cir- 
cumstance against  him,  was  properly  refused  as  tending  to 
create  in  the  minds  of  the  jury  the  idea  that  defendant  wa;^  en- 
titled, as  a  matter  of  law,  to  deny  the  accusation  in  such  man- 
ner as  to  provoke  cr  encourage  the  difficulty  which  ensued 
between  them. — Hanners  v.  State,  27. 
Same;  Co-defendants;  Misleading  Charges. — ^Where  there  were 
tendencies  in  the  evidence  to  show  a  conspiracy  between  de- 
fendant and  another,  a  charge  asserting  that  defendant  could 
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not  be  convicted  unless  the  evidence  established  his  guilt  inde- 
pendent of  the  other  beyond  all  reasonable  doubt  was  mislead- 
ing and  properly  refused. — 76.  27. 
Homicide;  Instructions. — In  a  prosecution  for  homicide  where  th« 
only  defense  was  a  denial  of  the  killing  and  the  evidence  made 
the  offense  murder  or  nothing,  a  charge  that  if  the  Jury  had 
a  reasonable  doubt  as  to  whether  the  killing  was  done  delib- 
erately or  premeditatedly,  they  could  not  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  if  they  had  a  reason- 
able doubt  as  to  whether  it  was  done  in  malice,  then  they 
could  not  find  the  defendant  guilty  of  murder  in  either  degree, 
but  only  of  manslaughter,  was  properly  refused. — Gordon  v. 
84ate,  42. 
Same:  Degrees;  Instructions. — It  is  the  duty  of  the  court,  unJer 
§  4857,  Code  1896,  to  instruct  the  jury  with  respect  to  the  de- 
CTees  of  murder,  and  it  is  not  error  for  the  court  to  do  so  on 
the  ground  that,  under  the  evidence,  the  defendant  was  g'lllty 
of  murder  in  the  first  degree,  or  nothing. — Parham  v.  State. 
57. 
Same;  Mean^  of  Killing;  Instructions. — Where  one  count  of  the 
indictment  alleged  that  the  means  by  which  the  murder  was 
committed  was  unknown  to  the  grand  jury,  a  charge  that  if 
the  jury  believed  from  the  evidence  beycnd  a  reasonable  doubt 
that  deceased  came  to  her  death  at  the  hands  of  the  defendant, 
it  does  not  matter  what  sort  of  weapon  she  was  killed  with,  or 
how  it  was  used,  defendant  would  be  guilty  under  the  count, 
was  proper. — Ih.  57. 

(b)     Self  Defense. 

Homicide;  Instructions. — A  charge  asserting  that  the  necessity 
that  would  justify  the  taking  of  human  life  need  not  be  actual, 
but  the  circumstances  must  be  such  as  to  Impress  on  the  mind 
of  the  slayer  a  reesonable  belief  that  such  necessity  was  im- 
pending, is  objectionable,  in  not  postulating  that  the  circum- 
stances were  such  as  to  reasonably  impress,  and  did  impress, 
the  defendant  with  the  belief  that  he  was  in  great  and  immi- 
nent peril. — WilVams  v.  State,  10'. 

Same;  Defense  of  Habitation. — As  against  persons  attempting  to 
eject  defendant  under  a  lawful  writ  of  possession,  the  rule 
that  a  person  is  entitled  to  defend  his  habitation  even  to  the 
taking  of  life  when  invading  the  same,  has  no  application. — 
Ih.  10. 

Homicide;  Self  Defense;  Misleading  Instructions. — The  evidence 
being  such  that  the  jury  might  have  found  that  the  defendant 
deliberately  shot  deceased  after  the  officer  had  begun  to  run,  an 
instruction  that  if  the  officer  presented  his  pistol  at  defendant 
in  a  threatening  manner,  and  defendant  was  free  from  fault  in 
bringing  on  the  difficulty,  defendant  had  the  right  under  the 
law,  to  shoot  at  the  officer  in  self  defense,  which  right  was  net 
limited  to  cases  of  necessity,  real  or  apparent  on  account  of  dan- 
ger to  life  or  limb,  but  extended  equally  to  the  danger  of  great 
oodily   harm,  was  misleading  and   properly  refused. — /&.    10. 

Homicide;  Instructions;  Freedom  from  Fault. — A  charge  on  self 
defense  which  pretermits  consideration  of  defendant's  freedom 
from  fault  in  producing  the  necessity  to  take  deceased  life  and 
of  defendant's  duty  to  retrsat  is  properly  refused. — Hanners 
V.  State.  27. 
Homicide;  Instructions;  Self  Defense;  Omission  of  Evidence. — A 
charge  requiring  an  acquittal  if  the  jury  believe  that  at  the 
time  the  fatal  shot  was  fired  defendant  acted  upon  the  honest 
belief  that  he  was  in  danger  of  life  or  great  bodily  harm  at 
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the  hands  of  the  deceased,  was  properly  refused  as  omitting 
all  reference  to  defendant's  freedom  from  fault  in  bringring  on 
the  dlfflcuIty.—Ott^er  v.  State,  39. 

Same;  Self  Defense:  Instructions.— An  instruction  which  asserts 
that  if  defendant  was  at  fault  in  bringing  on  the  difficulty,  yet 
if  he  withdrew  from  it  in  good  faith  and  was  departing  when 
deceased  walked  up  to  him  and  either  pushed  or  knocked  him 
down,  and  got  down  on  him,  and  it  appeared  to  defendant  tnat 
he  was  in  danger  of  great  bcdily  harm,  and  he  could  not  have 
retreated,  defendant  had  the  right  to  shoot  deceased,  was  erro- 
neous and  properly  refused;  So,  also,  was  an  instruction  assert- 
ing that  if  the  Jury  believed  that  defendant  had  had  no  difficul- 
ty with  deceased,  and  nothing  was  said  or  done  by  defendant  to 
deceased,  and  deceased  came  up  to  him  and  shoved  or  knocked 
him  down,  and  defendant  could  not  have  retreated,  and  it  ap- 
peared to  defendant  that  he  was  in  great  danger  of  bodily  barm 
from  deceased,  then  defendant  had  the  right  to  shoot. — Olass 
V.  State,  50. 

Same;  Justifiable  Homicide;  Arrest. — A  marshal  in  good  faith 
attempting  to  arrest,  is  justified  in  firing  first  when  the  offen- 
der was  armed  with  a  pistol  and  committed  an  overt  act  evi- 
dencing an  intent  to  immediately  use  the  pistol  under  such  cir- 
cumstances as  were  sufficient  to  create  in  the  mind  of  a  rea 
sonable  man,  and  did  create  in  the  mind  of  the  officer,  the  be- 
lief that  the  offender  was  about  to  draw  the  pistol  and  immp- 
diately  fire. — Hawimond  v.  State,  79. 

Same;  Instructions;  Self  Defense. — ^Where  there  was  evidence 
tending  to  show  that  defendant  apprcached  deceased  under 
guise  of  making  an  arrest,  but  killed  from  vengeance  or  anger 
at  deceased,  instructions  seeking  to  invoke  the  doctrine  of  free- 
dom from  fault  which  fail  to  hypothesize  good  faith  on  the 
part  of  the  defendant  in  carrying  a  gun  and  in  making  the  ar- 
rest, are  bad  and  properly  refused. — Hammond  v.  State,  79. 

§  2.     Assault  with  Intent. 

Homicide;  Assault  tvith  Intent;  Proof  of  Intent. — Intent,  in  as- 
sault with  intent  to  murder,  like  in  murder,  need  not  be  spe- 
cifically proven,  but  may  be  inferred  by  the  jury  from  the 
character  of  the  assault  the  weapon  used,  and  other  attend- 
ant circumstances. — Ray  v.  State,  5. 
r.  Same:  Instructiwis. — A  charge  asserting  that  if  accused  shot  B. 
with  intent  to  kill  him.  and  such  shooting  was  done  in  a  sud- 
den rencounter  or  affray,  by  the  use  of  a  deadly  weapcn  con- 
cealed before  the  commencement  of  the  fight,  and  B.  had  no 
deadly  weapon  drawTi,  and  accused  was  the  assailant,  the 
jury  should  find  him  guilty  is  erroneous,  as  an  intent  to  mur- 
der and  not  to  kill  is  necessary,  and  it  is  Immaterial  whether 
accused'  weapon  was  concealed  or  not,  as  section  4856.  Code 
1890,  applies  only  to  cases  of  homicide,  and  not  to  assf^ults 
to  murder.  (Overruling  Scroggins  t\  State,  120  Ala.  3<59:  25 
So.  Ren.   180.)— /b.   5. 

Same;  Harmless  Error;  Admission  of  Evidence. — In  a  prosecu- 
tion for  assault  with  intent  to  murder  it  is  immaterial  wheth- 
er or  not  accused  had  on  a  coat  and  that  witness  could  not 
see  his  weapon  until  it  was  drawn,  yet  such  testimony  was  part 
of  the  res  gestae,  ana  its  admission  was  harmless  error. — lb. 
5. 
§  3.      Evidence  Generally. 

Homicide;  Evidence;  Writ  of  Possession. — Where  the  evidence 
showed  that  the  deceased  and  an  officer  were  attempting  to 
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execute  a  writ  of  possession  against  def-endant  when  the  killing 
occurred,  the  writ  was  admissible,  even  in  the  absence  of  direct 
proof  that  the  lands  described  in,  the  writ  were  th€  lands  on 
which  defendant  resided  and  from  which  he  was  sought  to  be 
ejected,  there  being  evidence  affording  an  inference  as  to  that 
tSLCt.— Williams  v.  State,  10. 
Homicide;  Evidence;  Threats. — ^Where  the  killing  occurred  dur- 
ing an  attempt  to  eject  defendant  from  certain  premises,  IC 
was  permissible  to  show  that  a  year  before  the  killing  defend- 
ant told  witness  he  had  decided  not  to  give  up  the  possession 
of  the  property,  and  if  they  came  to  put  him  out,  he  or  they 
would  die  before  tney  would  get  it. — Ih.  10. 

Homicide;  Evidence, — It  having  been  shown  that  deceased  ^a.« 
killed  by  a  shot  from  a  gun;  that  two  shots  were  fired  at  the 
time  of  the  killing,  and  that  two  empty  shells  bearing  a  certain 
mark  were  found  near  the  place  of  the  killing;  that  at  the  time 
of  the  arrest  of  defendant  and  his  codefendant  a  number  of 
shells  were  found  on  defendant,  some  bearing  the  certain  mark, 
the  shells  found  near  the  place  of  the  killing  were  admissible 
in  evidence  as  tending  to  show,  in  connection  with  the  other 
evidence,  that  defendant  fired  them  on  the  occasion  of  tho  kil- 
iing. — Fuller  v.  State,  35 

Homicide;  Evidence;  Sufficiency.  In  a  difficulty  between  defend- 
ant and  deceased  immediately  before  the  killing,  defendant 
secured  deceased's  pistol  and  shot  him  while  he  was  retreating; 
Held,  defendant  was  guilty  of  some  degree  of  hcmicide. — 
Outler  V.  State,  39. 

Homicide;  Evidence. — From  the  time  defendant  appeared  upon 
the  scene  of  the  killing,  until  the  killing  occurred,  all  the  oc- 
currences and  conversations  participated  in  by  defendant  were 
competent  as  evidence,  which  were  shown  to  be  parts  of  a 
continuous  transaction,  occurring  within  a  brief  space  of  time. 
— Glass  V.  State,  50. 

Homicide;  Malevolent  Spirit;  Common  Purpose;  Evidence. — Evi- 
dence that  an  hour  or  an  hour  and  a  half  before  the  killing, 
while  with  another,  defendant  said  that  he  was  going  over  to 
a  certain  house  near  which  the  killing  occurred  and  at  wbicb 
a  dance  was  being  had,  and  would  dance  or  break  it  up.  in 
connection  with  other  evidence,  was  competent  as  showins?  a 
malevolent  spirit  on  part  of  defendant,  and  as  tending  to  show 
a  common  purpose  on  the  part  of  defendant  and  a  co-defendant 
to  go  to  the  house  from  an  unlawful  motive. — Ih.  50. 

Same;  Preparation  for  Act. — It  was  competent  to  show  that  half 
an  hour  before  the  homicide  defendant  borrowed  a  pistol  as 
tending  to  show  preparation. — lb.  50. 

Same. — It  was  competent  to  show  that  about  the  time  of  thw  dif- 
ficulty a  witness  heard  shots;  that  soon  thereafter  two  men 
came  running  by  from  the  direction  of  the  scene  of  the  homi- 
cide, that  he  heard  one  say  "Wait  F.  J.,  I  have  killed  one  d— m 
scoundrel,  and  I  will  kill  another  if  he  runs  up  on  me;"  that  the 
one  who  spoke  had  a  pistol  in  his  hand;  and  that  defendant's 
codefendant,  Bedsole,   was  commonly  called   F.  J." — Ih.   50. 

Homicide;  Malice;  Evidence. — For  the  purpose  of  showing  a  dis- 
position on  part  of  defendant  to  harm  deceased,  and  also  to 
shew  malice,  it  was  competent  to  permit  testimony  that  about 
a  week  before  the  homicide  defendant  said  that  if  deceas'"d  did 
not  quit  following  her  arcund  he  was  going  to  Kill  her. — Par- 
ham  V.  State,  57. 
Sam^;  Threats;  Proof  of  Corpus  Delicti. — If  there  is  sufficient 
evidence  of  the  corpus  delicti  to  require  a  submission  of  that 
question  to  the  determination  of  the  jury,  threats  made  by  de- 
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defendant  against  deceased  become  admissible. — U).  57. 
Same;  Evidence;  Instructions  cU  Inquest. — On  a  trial  for  mur- 
der Instructions  given  .the  jury  at  the  Inquest  are  immaterial 
and  not  admissible. — Ih.  57. 
Homicide;  Evidence;  Admissibility;   Circumstances  Preceding 
Act. — It  is  proper  to  limit  defendant  to  proof  ot  charges  against 
deceased  for  violation  of  the  ordinances,  and  not  permit  de- 
tails of  the  act  and  conduct  of  deceased  upon  which  the  charges 
were  based,  when  it  appears  that  the  defendant  was  marshall 
of  the  town,  and  the  evidence  tended  to  show  that  he  was  at- 
tempting or  intending  to  arrest  deceased  on  such  charges  at  the 
time  the  killing  occurred. — Hammond  v.  State,  79. 
Same;  Evidence;  Admissibility;  Threats;  Bad  Character. — It  was 
error  to  exclude  threats  alleged  to  have  been  made  by  deceased 
against  defendant,  and  to  exclude  evidence  tending  to  show 
that   deceased  was  a  turbulent,  dangerous   and   bloodthirsty 
character,  where  the  defense  was  that  the  defendant,  the  town 
marshall,  was  in  good  faith,  attempting  to  arrest  deceased  for 
a  violation  of  the  town  ordinances,  when  the  killing  occurred. 
—Ih.  79. 
HUSBAND  AND  WIFE. 
§  1.     Rights  in  Property. 

Husband  and  Wife;  Personal  Property  of  Husband;  Right  of 
Disposition. — A  wife,  during  the  life  of  the  husband,  has  no 
vested  right  in  the  personal  property  of  the  husband,  and  he 
may  dispose  of  it  by  delivery  as  he  sees  fit. — Robertson  v.  Rob- 
ertson, 311. 
§  2.     Suretyship  of  Wife. 

Husband  and  Wife;  Suretyship  of  Wife;  Burden  of  Proof. — The 
burden  is  on  the  wife  to  show  that  the  debt,  evidenced  by  a 
note  and  mortgage  signed  by  both  husband  and  wife,  was  that 
of  the  husband  merely,  and  that  she  executed  the  same  only 
as  his  surety. — Oibson  v.  Wallace,  322. 

Husband  and  Wife;  Agency  of  Husband. — The  lender  knew  that 
the  husband  was  the  general  agent  of  the  wife;  he  declared 
that  he  wculd  not  make  a  loan  to  the  husband,  but  that  if  he 
would  get  his  wife  to  give  a  mortgage  on  her  land,  he  would 
let  the  husband  have  the  money.  Held,  should  be  construed 
to  mean  that  the  lender  would  let  the  husband  have  the  money 
"for    the    wife."—/?).    322. 

Same;  Evidence. — The  evidence  in  this  case  examined  and  held 
to  shov/  that  the  wife  was  the  principal  debtor  and  not  merely 
surety  for  the  husband. — lb.  322. 
INCEST. 

Incest;  Indictment. — An  indictment  charging  that,  D.  a  man, 
being  the  father  of  C.  D.,  a  girl,  and  within  the  (prohibited) 
degree  of  consanguinity,  etc.,  did  have  sexual  intercourse  with 
said  C.  D.,  was  not  subject  to  demurrer  for  failing  to  charge 
that  C.  D.  was  a  woman:  that  is.  a  female  at  the  age  of  pu- 
berty; charging,  as  it  does,  that  she  was  a  girl  is  sufficient. — 
Dixon  v.  State,  91. 

Same;  Elements. — The  crime  of  incest  may  be  committed,  so  far 
as  the  man  is  concerned,  with  a  female  not  arrived  at  the  age 
cf  puberty. — lb.  91. 
INDICTMENT.   AND  INFORMATION. 
See  Criminal   Law. 
For  Particular  Crimes,  see  Appropriate  Titles. 

Indictment  and  Information;  Variance. — The  in'lictment  charged 
embezzlement  of  the  funds  of  H.  G.  Kilgore.     The  evidence 
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showed  that  the  funds  belonged  to  Howell  Greene  Kil£;ore, 
that  Kilgore  signed  checks  and  transacted  business  as  H.  G. 
K.  and  that  his  initials  were  H.  G.  K.  Held,  not  to  constitute 
a  variance — Knight,  J.  v.  State,  104. 

Same;  Allegation  and  Proof. — The  indictment  charges,  in  the 
first  count,  the  embezzlement  of  "fifty  dollars,  lawful  money 
of  the  United  States  of  America"  and  in  the  second  count 
"Money  to  the  amount  of  fifty  dollars."  There  wai  nc  proof  of 
the  kind  of  money  laid  in  the  first  count,  and  no  allegation  or 
proof  that  the  property  laid  in  the  second  count  was  of  any 
value.  Held,  fatal  to  a  judgment  cf  conviction,  and  to  entitle 
defendant  to  the  affirmative  charge. — Ih.  104. 

Indictment;  Designation  of  Person  Owning  Property, — A  count  ot 
an  indictment  charging  grand  larceny,  which  lays  the  owner- 
ship of  the  property  in  the  So.  Ry.  Co.,  but  failed  to  allege 
that  it  was  a  corporation,  partnership  or  person,  is  fatally  de- 
fective.— Burrow  v.  State,  114. 

Indictment ;  Fraud;  Elements  of  Offense. — The  purpose  of  Section 
4762,  Code  of  1896,  being  the  prevention  of  fraud,  an  indictment 
thereunder  should  allege  that  the  sale  was  made  or  the  ex- 
change had  with  intent  to  defraud. — Wester  v.  State,  121. 
Indictment  and  Information;  Issues;  Variance;  Matters  Unknoitn  to 
Grand  Jury.—WhUe  §  4901,  Code  1896,  dispenses  with  the  ne- 
cessity of  laying  the  precise  time,  in  the  indictment,  of  the 
commission  cf  an  offense,  where  an  indictment  charges  (in  of- 
fense to  have  been  committed  in  a  certain  month,  and  proof  id 
offered  by  the  State  of  an  offense  committed  at  another  time, 
defendant  is  entitled  to  show  that,  as  to  such  offense,  there 
was  no  evidence  before  the  grand  jury  that  returned  thr  in- 
dictment.— Lee  V.  State,  133. 

INJUNCTION. 
§   1.    Preliminary. 
Injunction;  Preliminary  Injunction ;  Dvisolntion ;  Denial  of  Equi- 
ty.— Where  the  allegations  of  the  bill,  on  which  its  equity  de- 
pended, are  fully,  directly  and  completely  denied  in     the  an- 
swer, and  no  efiuity  appears,  by  the  case  made,  why  the     in- 
junction   should    be    retained,    its    dissolution    should    be  de- 
creed.— Webster  v.  Ddardelaben,   280. 
Injunction;    Preliminary    Injunction;    Affidavits. — Affidavits  are 
admissible  in  support  of  the  allegations  of  a  bill  seeking  in- 
junction, in  case  of  waste  and  where  irreparable  injury  mi^ht 
ensue,  if  the  injunction  be  not  granted. — 7b.  280. 

§  2.  For  What  Grante<l. 
Injunction ;  Cutting  Timber;  Gross  Bill;  Sufficiency. — To  the  orig- 
inal bill  seeking  to  construe  the  ctnitract  of  lease  and  enjoin 
interference  with  its  subject  matter,  respondents  filed  a  cross 
bill,  alleging  that  complainant  in  the  original  bill,  had,  un- 
der the  lease  contract  for  cutting  timber  of  certain  dimen- 
sions, removed  timber  from  the  lands  without  paying  there- 
for, under  the  temporary  injunction  granted  on  original  bill ; 
that  complainant  had  also  cut  and  carried  away  the  most 
valuable  trees  and  left  standing  the  less  valuable  ones :  had 
so  mixed  the  timber  cut  under  the  contract  with  timber  cut 
from  other  lands,  that  it  was  impossible  to  separate  same;  th;'t 
the  value  of  the  timber  cut  was  more  than  $1,000.00  and  be- 
cause of  the  violation  of  the  terms  of  the  contract  respcmdents 
had  elected  to  cancel  same  and  had  so  notified  complainant, 
who  disregarded  such  notice,  and  continued  to  cut  and  remove 
the  timber;  that  complainant  was  insolvent,  and  would  con- 
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timie  the  acts  complained  of,  unless  restrained,  and  respon- 
dents would  suffer  irreparable  loss,  for  which  they  had  no 
adequate  remedy  at  law.  Held,  to  state  a  case  for  equitable 
relief  by  injunction. — Webster  v.  Dehardelahen,  280. 
Injunction;  Jurisdtction;  Remedy  at  Law. — If  the  owner  of  land 
abutting  on  a  highway  is  entitled  to  compensation  for  cutting 
trees  on  the  land,  his  remedy  at  law  is  adequate,  and  he  is 
not  entitled  to  an  injunction. — Hohhs  v.  Long  Dist,  Tel,  d  TeU 
Co..  393. 
Injunction;  Continuing  Trespasn. — It  is  proper  to  grant  an  injunction 
to  restrain  the  continuous  throwing  of  rocks  upon  complain- 
ant's resident  and  grounds  by  blasting,  though  the  blasting 
be  not  negligently  done,  and  though  no  personal  injury  has 
resulted,  the  trespass  being  a  continuing  one  for  which  the 
law  furnishes  no  adequate  remedy. — Central  I.  d  C.  Co.  v. 
Vandenheuk,  546. 

§   3.     Dissolution. 

Injunction ;  Dissolution ;  Grounds. — Considering  the  averments  of 
the  bill  together  with  the  denials  and  averments  of  the  an- 
swer, it  is  held  that  the  preliminary  injunction  should  not  be 
retained  untJ  final  hearing  on  the  theory  that  defendant  was 
seeking  to  take  complainant's  property  without  just  compen- 
sation.—Mtr/.  L.  <t  W.  P.  Co.  V.  Citizens  L.  H.  <t  P.  Co.,   359. 

Injunction;  Motion  to  Dissolve  New  Matter;  Effect. — On  a  mo- 
tion to  dissolve  the  injunction,  new  matter  not  responsive  to 
the  allegations  of  the  bill  cannot  be  considered. — Totem  of 
N.  Dicatur  v.  Schanfenherg,  367. 

Same;  Terms  of  Dissclution. — It  was  proper  to  have  dissolved  the 
injunction  on  the  city's  making  a  cash  deposit  and  executing  a 
bond  to  cover  probable  damages  to  be  ascertained  on  a  refer- 
ence, in  a  suit  by  the  owner  of  abutting  property  for  an  in- 
junction to  restrain  a  change  of  the  grade  without  having 
made  compensation  therefor. — Ih.  367. 

Injunction;  Temporary  Injunction;  Motion  to  Dissolve;  Evidence, 
— Ex  parte  affidavits  and  copy  of  deed  in  support  of  complain- 
ant's title  to  the  land,  on  the  hearing  of  a  motion  to  dissolve 
the  temporary  injunction  on  the  coming  in  of  the  answer,  al- 
though the  fcworn  answtr  denies  title  of  complainant  to  the 
land,  may  not  be  used  to  support  complainant's  title. — Rom.an 
v.  Lcng  Dis.  Tel.  d  Tel.  Co.,  389. 

Same;  Notice. — Where  extrinsic  evidence  is  proposed  to  be  used 
to  support  the  allegations  of  the  bill,  or  the  denials  of  the 
answer,, on  the  hearing  of  a  motion  to  dissolve  an  injunction^ 
the  offer  to  do  so  must  be  seasonably  made  and  timely  notice 
thereof  given. — Ih.  389. 

INSANE  PERSONS. 

Insane  Persons;  Guardian;  Instructions  from  Court, — ^Wherethe 
guardian  of  an  insane  person  executed  a  mortgage  on  the  prop- 
erty of  the  insane  person  under  a  decree  of  the  chancery  courts 
such  guardian  had  the  right  to  apply  to  such  court  for  in- 
structions and  authority  necessary  to  execute  the  trust,  as 
other  trustees. — Montgomery  v.  Perryman  dt  Co.,  207.. 

Same;  Sale  of  Property  of  Ward;  Confirmation, — The  title  of 
the  property  of  the  ward  being  not  in  the  guardian,  but  in  the 
ward,  when  8«ild  under  a  decree  of  the  court,  the  court  becomes 
the  vendor,  and  until  confirmed  by  the  court  the  sale  is  in- 
complete and  confers  no  rights  on  the  purchaser. — lb.  207. 

Same;  Mort(/agc  of  Ward's  Property;  Confirmation  by  Court, — 
Where  a  decree  was  entered    by  the    court  authorizing    the 
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mortgaging  of  the  ward's  property  but  the  property  to  be  mort- 
gaged was  not  designated  by  the  decree,  but  left  to  the  selec- 
tion of  the  guardian,  such  mortgage  is  void,  unless  the  making 
thereof  is  reported  to  and  confirmed  by  the  court. — Ih,  207. 

INSURANCE. 
§  1.  IHs^lution;  Assets. 
Insurance:  Dissolution  of  Company;  Assets. — ^Under  a  resolution 
passed  by  the  directors  of  a  fire  insurance  company,  among 
whom  were  complainant  minority  stocliholders,  certain  stock- 
holders of  the  company  gave  demand  notes  equalling  in  amount 
their  stock  in  the  corporation;  the  resolution  provided  that 
upon  a  dissolution  of  the  corporation  or  upon  the  winding  up 
of  its  affairs,  'such  of  the  stockholders  as  did  not  make  contri- 
bution In  the  shape  of  such  notes,  should  not  be  entitled  to  par- 
ticipate in  any  fund  to  be  derived  therefrom.  Such  contribu- 
tions were  intended  for  the  benefit  only  of  the  creditors  of  the 
company."  The  corporation  was  dissolved,  and  all  of  its  debts 
and  demands  paid.  Held,  that  though  the  notes  were  supported 
by  a  consideration,  in  that  they  were  given  to  raise  the  capital 
stock  of  the  company  to  a  sum  where  it  could  continue  busi- 
ness without  forfeiting  its  charter,  the  non-contributing  stock- 
holders were  not  authorized  to  seek  a  collection  of  the  notes  and 
participate  in  the  distribution  of  the  proceeds  of  the  same. — 
Anderson  v.  Buckley,  415. 

§  2.  Policy. 
Insurance;  Variance  in  Policy;  Premiums. — It  is  no  defense  to  a 
note  given  for  premium  on  an  insurance  risk  that  the  form 
of  the  policy  issued  was  different  from  that  contracted  for,  it 
appearing  that  the  policy  was  retained  and  no  effort  made 
within  a  reasonable  time  to  ascertain  that  it  was  different 
and  to  return  it  for  cancellation. — Hutchinson  v.  Palmer^  et 
ah,  517. 

INTOXICATING   LIQUORS. 

Intoxicating  Liquors;  Licenses;  Issuance  to  Firm;  Rights  of  Part- 
ner.— The  defendant  having  purchased  his  partner's  interest 
in  the  firm,  was  authorized  to  carry  on  the  same  business 
under  the  license  granted  to  him  and  his  partner  to  retail 
liquors. — Lynch  v.  State,  143. 

JUDGES. 
§  1.    Powers. 

(a)     Appointment  of  Receivers  in  Vacation. 
Judges;  Proceedings  in  Vacation;  Appointment  of     Receivers. — 
Under  acts  1894-95,  p.  881,  the  judges  of  the  circuit  court  of 
Jefferson  county  have  power  and  authority  to  api)oint  receiv- 
ers in  vacation. — Ensley  Dev.  Co.  v.  Powell,  300. 

JUDGMENTS. 
§  1.  Conclusiveness. 
Judgments;  Conclusiveness;  Res  Adjudicata. — After  judgment 
against  the  corporation  and  execution  returned  unsatisfied, 
plaintiff  sued  out  writs  of  garnishment  against  certain  stock- 
holders for  unpaid  subscription,  as  authorized  by  §  2182,  code 
1896.  The  stockholders  answered  denying  indebtedness,  and, 
no  contest  being  filed,  garnishees  were  discharged,  which  judg- 
ment was  reserved  on  appeal,  after  which  one  of  the  stockhold- 
ers was  discharged  with  plaintiff's  consent,  and  two  others 
were  fully  examined  touching  their  liability.    One  of  these  was 
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discharged  and  the  judgment  affirmed  on  appeal,  and  plain- 
tiff took  nonsuit  as  to  the  other;  Held,  that  as  to  all  the  gar- 
nishees, except  the  one  against  whom  the  non  suit  was  entered, 
the  judgment  of  discharge  was  res  adjudicata  as  to  plaintifTs 
right  to  enforce  their  alleged  liability  by  bill  in  equity  under 
§  823,  Code  1896. — Montgomery  Iron  Works  v.  Rowan,  434. 
Judgmevts;  Res  Adjudicata. — Plaintiff,  in  a  former  action,  sued  de- 
fendant upon  certain  notes  given  for  a  stock  of  goods,  and  for 
the  interest  due  on  others  given  for  the  same  pun)ose.  The 
defendant  pleaded  failure  of  consideration.  Plaintiff  had  jud;;- 
ment  for  less  than  the  amount  of  the  notes  sued  on.  and  the 
interest  on  the  other  notes.  Held,  such  judgment  did  not  ope- 
rate either  as  a  bar  to  the  plaintiff's  right  to  sue  on  the  other 
notes,  or  to  the  defendant's  right  to  set  up  failure  of  considera- 
tion as  to  the  other  notes. — Penny  v.  Corey,  617. 

Judgments;  Parties  Concluded;  Parties  to  the  Action. — Evidence 
of  proceedings  in  another  cause  to  which  one  of  the  defendants 
in  the  pending  action  was  not  a  party,  are  not  admissible  in 
evidence  in  behalf  of  all  the  defendants  to  the  pending  action, 
for  the  purpcse  of  'showing  that  a  certain  issue  was  res  ad- 
judicata. Such  proceedings  would  be  proper  if  limited  in  their 
effect  to  the  defendants  in  the  proceeedings. — Ryan,  et  al.  v. 
Young.  660. 
§  2.     Ccnfession  of. 

Judgment;  Confession  of. — When  one  signs  a  note  in  which  is 
embodied  a  power  of  attorney  authorizing  a  confession  of 
judgment  on  failure  to  pay  note  at  maturity,  this  is  a  waiver 
of  notice,  and  a  judgment  rendered  in  accordance  with  the 
authority  thus  given  is  as  valid  and  binding  as  if  rendered 
on  regular  service  of  process. — Hutchinson  v.  Palmer,  et  al., 
517.  ' 

§  3.     Equitable  Relief. 

Judgment;  Equitable  Relief;  Parties  Entitled. — Equity  will  re- 
lieve the  heirs  of  a  judgment  against  the  administrator,  where 
such  judgment  was  obtained  through  collusion  with  the  ad- 
ministrator, or  on  account  of  a  failure  on  his  part  to  use 
due  diligence  to  defend  the  action,  unless  the  judgment  was 
for  a  valid  and  subsisting  claim. — Patterson  r.  Carter,  622. 

Judgment;  Equitable  Relief;  Meritorious  Defense. — In  order  to 
obtain  equitable  relief  against  a  decree  on  the  grounds  of 
fraud,  the  complainant  must  show  that  he  had  a  meritorious 
defense  which  can  be  established  by  evidence  upon  another 
trial,  that  the  judgment  was  taken  by  fraud  of  respondent, 
and  that  complainant  was  not  negligent. — Collier  v.  Parish,  526. 

Same;  Evidence;  ^Sufficiency. — The  evidence  /considered   in   this 
case  and  held   insufficient  to  show   fraud,  or  the  absence  of 
negligence  on  part  of  complainant. — Jb.  526. 
JIDK^IAL   SALES. 

Judicial  Sales;  Vacation;  Collateral  Attack;  Diligence. — Unless 
the  party  seeking  relief  acquit  himself  of  want  of  diligence 
in  resisting  the  confirmatlcm  of  the  sale,  where  property  had 
been  sold  under  a  chancery  decree,  and  the  same  has  been 
confirmed,  it  will  not  be  set  aside  in  a  ccllateral  proceeding. — 
Harris,  et  al.  v.  Stephenson,  537. 
JURY. 

See  Criminal  Law. 

§  1.     Grand  Jury;  Drawing  and  Summoning. 

Chrand  Jury;  Drawing  and  Summoning;  Written  Order  of  Court; 
Necessity;  Record;  Suffi^cienoy. — Under  §  10  of  the  Act  amend- 
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ing  the  Jefferson  Criminal  Court  Act  (Acts  1900-01  p.  217.)  it 
is  not  essential  that  the  opinion  of  the  judge  of  the  necessity 
for  the  organization  of  the  grand  jury  be  in  writing;  and 
where  the  record  recites  that  the  grand  jurors  were  drawn  ac- 
cording to  law,  and  that  the  court  did  formally  organize  the 
grand  jury  at  the  beginning  of  the  term  from  the  grand  jury 
venire  returned  by  the  sheriff,  it  is  sufficiently  shown  that  the 
opinion  of  the  judge  had  been  duly  expressed  and  communi- 
cated to  the  proper  officers,  and  that  the  jurors  were  duly 
drawn  and  summoned. — Dix  v.  State,  70. 

§  2.     Petit  Jurors;   Excusing. 

Jury;  Service;  Excuse. — The  court  has  authority  in  a  criminal 
case  to  excuse  a  juror  on  account  of  his  wife's  condition  de- 
manding his  personal  attention. — Williams  v.   State,   10. 

(b)  List,  Preparation. 

Jury;  List;  Preparation. — A  special  or  other  jury  venire  drawn 
from  a  box  that  contained  the  names  of  the  resident  citizens 
of  only  a  portion  pf  the  county  is  fatally  defective  under  Sec- 
tion 4982,  Code  1906. — Banners  v.  State,  27. 

(c)  Motion  to  Quash. 

Same;  MistaJce  in  Name;  Motion  to  Quash. — A  mistake  in  thp 
name  of  any  person  drawn  as  a  juror  for  the  trial  of  a  capital 
case,  either  in  the  venire  or  the  copy  served  on  defendant,  is 
not  sufficient  grounds  upon  which  to  quash  the  venire,  or  delay 
the  trial,  under  the  express  provision  of  §  5007,  Code  1896. 
The  court  must  discard  such  names  and  direct  that  others  be 
forthwith  summoned. — Hammond  v.  State,  79. 

(d)  Drawing  and  Selecting. 

Same;  Selection  of  Jurors. — ^Where  it  affirmatively  appears  that 
the  list  of  jurors  made  by  the  clerk  was  composed  of  the  names 
drawn  by  the  judge  and  placed  in  an  envelope;  that  the  names 
were  an  exact  copy  of  the  names  on  the  list  so  made  out,  and 
that  a  copy  of  the  names  were  served  on  the  defendant  ono  en 
tire  day  before  his  trial,  it  was  not  prejudicial  to  the  defend- 
ant that  the  clerk  did  not  make  out  a  list  of  the  names  immedi- 
ately after  they  were  drawn,  but  kept  them  in  an  envelope  and 
made  out  the  list  some  four  hours  later;  and,  if  not  strictly  in 
accordance  with  §  5004,  any  error  was  cured  by  §  4333,  Code 
1896. — Hamner  v.  State,  79. 

Jury;  Special  Venire;  Drawing  Jury. — It  is  not  essential,  under 
§  5004,  Code  1896,  that  the  presiding  judge  call  out  the  names 
of  the  jurcrs  as  he  draws  them  from  the  jury  box. — lb.  79. 

JUSTICES  OF  PEACE. 
§  1.     Jurisdiction. 

Justices  of  Peace;  Jurisdiction ;  Enforcement  of  Mechani&s Lien, 
— The  jurisdiction  to  entertain  a  suit  for  the  enforcemept  of 
a  mec!hanic's  line  by  a  Justice  of  the  Peace  is  purely  statutory. 
— Tolbert  V.  Falkenherry,  204. 

Satne;  Statutes;  Construction. — Section  2733  of  Code  of  1896 does 
not  confer  jurisdiction  on  Justices  of  the  Peace  to  render  judg- 
ment enforcing  a  mechanic's  lien,  where  the  amount  of  same 
exceeds  fifty  dollars,  and  a  judgment  rendered  by  a  Justice  of 
the  Peace  to  enforce  such  a  lien,  where  the  amount  involved 
exceeds  fifty  dollars,  is  a  nullity.— J6.  204. 
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9  2.    Qualification. 

Justices  of  the  Peace;  Qualification;  Yoid  Acts. — A  justice  of  the 
I>eace  whose  term  of  office  expired  in  August  1904,  and  who 
failed  to  give  an  official  bond  as  required  by  General  Acts 
1903,  p.  238,  thus  extending  his  term  until  the  next  general 
election,  vacated  the  office,  and  an  attachment  issued  by  him 
after  Sept.  10,  1904,  was  YO\d.—-8mith  v.  Hilton,  642. 

LANDLORD  AND  TENANT. 

Landlord  and  Tetiant;  Cropping  Contract;  Tenancy  in  Common. 
— Where  one  party  furnishes  the  land  and  team  with  which 
to  cultivate  it  and  the  otlier  party  furnishes  the  labor  neces- 
sary to  make  the  crop,  and  each  party  furnishes  an  equal 
amount  or  one  half  the  feritlizers  used  to  make  it,  with  agree- 
ment to  divide  the  crop  equally,  a  tenancy  in  common  in  the 
crop  exists  under  §  2760,  Cede  1896. — Hendricks  v.  Clemmons, 
590. 
Landlord  and  Tenant;  Action  for  Rent;  Instructions. — ^Where 
the  sublessee  set  up  as  a  defense  to  an  action  for  the  rent  that  - 
he  ought  to  have  compensation  for  th^  interruption  of  his  bus- 
iness by  tearing  down  and  rebuilding  a  wall,  a  charge  assert- 
ing that  if  plaintiff  paid  the  principal  lessee  a  sum  for  the 
privilege  of  remaking  the  wall,  this  was  evidence  of  damage 
to  the  party  iur  possession,  was  erron-eous. — McConnell  v. 
Adair,  599. 

LARCEINY. 

Larceny;  Indictment;  Description  of  Property. — An  indictment, 
the  first  count  of  which  alleges  the  taking  of  two  twenty  dol- 
lar bank  bills,  and  one  dollar  bank  bill,  lawful  money  of  the 
United  States  of  America:  and  the  second  count  of  which  al- 
leges the  taking  of  two  twenty  dollar  national  bank  notes  and 
one  one  dollar  national  bank  note,  lawful  money  of  the  ''U.  S. 
A.",  and  the  third  count  of  which  describes  the  property  taken 
as  two  twenty  dollar  United  States  treasury  notes,  and  one  cue 
dollar  United  States  treasury  notes,  lawful  money  of  the  "U.  S. 
A.",  is  not  demurrable  for  failing  to  sufficiently  describe  the 
property  alleged  to  have  been  taken. — Hamilton  v.  State,  110. 
Larceny;  Trial;  Instructions. — Instructions  hypothesizing  the  de- 
scrii)tion  of  the  property  as  alleged  in  a  count  of  the  indict- 
ment, and  requiring  that  the  defendant  could  not  be  convicted 
unless  the  proof  shewed  that  the  money  stolen  was  this  cer- 
tain kind  of  money,  were  improperly  refused. — Ih.  110. 

LICENSE  TAX. 

License  Tax;  Municipal  Authority  to  Enforce. — It  is  the  set- 
tled law  in  this  State  that  the  legislature  can  confer  upon 
cities  and  towns  the  power  to  impose  a  license  tax  upon  bus- 
iness.— Oamble  v.  City  of  Montgomery.  682, 

Same;  When  not  Unconstitutional. — If  the  tax  is  not  unreason- 
able, and  does  not  in  its  operation  discriminate  against  one 

•  and  in  favor  of  another  member  of  the  same  class,  it  is  not 
violative  of  either  the  State  cr  Federal  Constitution. — lb.  682. 

City  Ordinance;  Presumption  of  Reasonableness. — When  the  ques- 
tion of  the  reasonableness  of  a  city  ordinance  Is  raised,  and 
it  has  reference  to  a  subject  matter  within  the  corporate  ju- 
risdiction of  the  city,  it  will  be  presumed  to  be  reasonable, 
unless  the  contrary  appear  upcn  the  face  of  the  law  itaelf, 
or  is  established  by  proper  evidence. — lb.  682. 

Taxation;  Uniformity  of;  When  Rule  not  Violated. — A  city  ordi- 
nance,  imposing  upon   persons   engaged   in   the  business  of 
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furnishing  trading  stamps  to  merchants  to  he  distributed 
among  their  Customers  for  use  in  the  purchase  of  other  mer- 
chandise, a  larger  tax  than  that  imposed  upon  merchants 
carrying  on  an  ordinary  mercantile  business,  is  not  violative 
of  the  constitutional  provision  requiring  uniformity  of  taxa- 
tion.—/?). 682. 

LIFE  ESTATE. 

Life  Estates;  Acts  of  Life  Tenant;  Injun/  to  Remainder;  Waste, 
— The  life  t;nant  cannot  commit  waste  or  authorize  its  com- 
mission, nor  can  she,  by  conveyance,  impair  the  remainder. — 
— C.  W.  Zimmerman  Mfg.  Co.  v.  Wilson,  275. 

MANDAMUS. 

Mandamus;  Scope  of  Remedy;  Adequate  Remedy  at  Law. — Man- 
damus will  not  lie  to  enforce  a  legal  right,  unless  the  right  is 
clear  and  there  is  no  adequate  remedy. — Kelly,  et  al.  v.  Hor- 
sely,  508. 

MORTGAGES. 

See  Chattel  Mortgages. 
§  1.    Foreclosure. 

Mortgages;  Foreclosure;  Evidence;  Sufficiency. — The  evidence  in 
this  case  stated  and  examined,  and  held  sufficient  to  support  a 
finding  that  the  mortgage  had  not  been  fully  paid,  authorizing 
foreclosure. — Ladd  v.  Lookout  Mt.  Dis.  Co.,  173. 

Mortgages;  Foreclosure;  Sale;  Vacation. — At  the  time  of  the  sale 
of  a  large  tract  of  land,  it  was  agreed  in  w^rltlng  if  the  vendor 
had  no  sufficient  title  to  a  part  of  the  land,  the  price  should 
be  abated  as  to  this  land,  which  should  be  credited  on  the  mort- 
gage given  to  secure  the  purchase  price.  The  defendant,  to 
whom  the  mortgage  was  assigned,  had  full  knowledge  of  such 
agreement  before  the  assignment  of  the  mortgage  to  him.  There 
was  a  failure  of  title  as  to  102  acres  of  the  land.  Held,  com- 
plainant was  entitled  to  vacate  a  sale  of  the  land  under  the 
mortgage,  when  the  sale  was  made  at  the  time  when  there  was 
nothing  due  on  the  mortgage,  if  the  complainant  had  been 
credited  with  the  value  of  the  land  to  which  the  title  had 
failed. — Yarhrough  v.  Thornton,  221. 

Mortgages ;  Right  to  Foreclosure;  Tender  of  Amount  Due. — A  sale 
under  a  mortgage  is  invalid  where  the  amount  due  thereon  was 
tendered  befcre  any  steps  were  taken  to  make  sale  under  the 
power. — Wittmeir  v.  Tidwell,  354. 

Same;  Attorney's  Fees. — In  order  to  terminate  a  mortgagee's 
right  lo  foreclose  a  mortgage  by  sale  under  the  power,  where 
the  mortgage  provided  for  the  payment  by  the  mortga,e:or  of 
all  attorney's  fees  legally  incurred  in  collecting  the  indebted- 
ness or  in  foreclosing  the  mortgage,  a  tender  of  the  attorney's 
fees  legally  incurred  before  the  tender  is  necessary. — lb.  354 

Same:  PUadings. — A  bill  averring  a  tender  of  attorney's  fees  to 
attorney  of  respondent,  but  not  alleging  that  the  tender  was 
made  before  steps  were  taken  to  foreclose  the  mortgage,  such 
averments  was  insufficient  to  show  a  valid  tender. — lb.  354. 

Same:  Offer  to  do  Equity;  Payment  into  Court. — Where  the 
complainant  cffers  to  pay  whatever  Is  found  to  be  due  under 
the  mortgage,  that  is  a  sufficient  offer  tc  do  equity,  without 
a  payment  of  the  money  into  court. — lb.  354. 

Same:  Parties. — When  the  bill  avers  that  the  mortgagee  has 
transferred  or  assigned  the  mortgage,  but  that  the  assignment 
did  not  divest  him  of  the  legal  title  to  the  property  conveyed 
by  the  mortgage,  such  mortgagee  is  a  proiier,  if  not  necessary. 


Digitized  by 


Google 


752  SUBJECT  INDEX. 

MORTGAGES— Conftnued. 

party  respond^t  to  the  bill  seeking  to  restrain  the  foreclosure. 
—75.  354. 
Mortgages;  Action  for  Foreclosure;  Feference;  Notice  to  De- 
fendant.— It  is  unnecessary  to  give  notice  of  a  reference  to  be 
held  in  a  suit  for  the  foreclosure  of  a  mortgage  to  a  defendant 
who  is  in  default.— -WinfcZeman  v.  White,  481. 
Mortgages;  Actions  for  Foreclosure;  Necessity  for  Cross  Bill. — 
In  a  foreclosure  suit,  filed  by  the  holder  cf  two  of  several  notes 
secured  by  a  mortgage,  affirmative  relief  may  be  granted  to 
the  holders  of  all  the  other  notes,  and  the  priority  of  liens 
declared,  without  a  cross  bill  filed  by  the  holders  of  the  other 
note.— /&.  481. 

§2.  Description  of  Property. 
Mortgages;  Lands  Conveyed;  Description. — A  mortgage  which  de- 
scribed the  land  as  ,'the  mineral  land  described  in"  a  certain 
deed,  will  be  construed  to  mean  the  land  described  In  the  deed 
which  were  in  fact  mineral  lands,  the  deed  not  particularly  dtv 
scribing  any  certain  lands  as  mineral  lands. — Smith  v.  Vary^ 

9  3.    Deed  as  Mortgage. 

Mortgages;  Ahnolute  Deed  as  Mortgage;  Jurisdiction  of  Equity, — If 
one  gives  a  deed  to  land  and  takes  an  agreement  to  have  a  re- 
conveyance of  the  land  on  the  payment  of  a  sum  certain,  and 
pending  payment,  which  is  made  when  due,  the  grantee  col- 
lects rents  on  the  land,  the  grantor  Is  entitled  in  equity  to  en- 
force a  repayment  of  the  rents  against  the  grantee,  having 
no  adequate   remedy   at   law. — Thomas  v.   LivingstoUy   200. 

§  4.  Equitable  Mortgages. 
Mortgage;  Equitable  Liens;  Sale  Under  Executions;  Priorities. — An 
unmarried  man  executed  to  his  creditor  an  instrument,  in 
form  a  mortgage,  unacknowledged  and  unattested,  to  secure 
a  recited  Indebtedness;  the  instrument  contained  apt  words 
of  conveyance  and  was  recorded.  Held,  such  an  instrument 
was  an  equitable  mortgage  enforcable  In  a  court  of  equity 
against  subseciuent  purchasers  of  the  mortgagor,  w^ith  notice 
of  the  equity. — Markham  v.  Wallace,  243. 
Mortgages;  Equitable  Mortgages;  Absolute  Conveyances. — A  bill 
to  declare  an  express  trust  in  lands  conveyed  by  deed  abso- 
lute which  avers  that  no  consideration  w^as  paid  but  deed  was 
made  for  puri)ose  of  investing  legal  title  in  grantee,  as  trustee 
for  complainant's  mother,  and  that  «Uiysequently  grantee  ad- 
vanced to  one  of  the  grantors  various  siuns  of  money  and 
looked  to  the  property  as  security  for  repayment  of  the  sums 
advanced,  but  which  fails  to  aver  In  terms  that  any  indebt- 
edness existed  between  the  grantor  and  grantee  at  the  date  of 
the  execution  of  the  deed,  or  any  agreement  for  future  ad- 
vances were  made  to  one  of  the  grantors  and  the  lands  cfon- 
veyed  looked  to  as  security  for  the  payment  of  same,  or  that 
such  grantor  receivtHi  the  advances  with  any  agreement  that 
grantee  could  look  to  the  laud  for  payment  or  security  does 
not  allege  sufficiently  an  agreement  for  a  Hen.  or  shnvadebt 
on  which. to  rest  the  theory  of  an  equitable  mortgage;  espec- 
ially when  the  evidence  shows  that  at  the  time  of  the  execu- 
tion of  the  deed,  the  legal  title  to  the  land  was  vested  In  one 
of  the  grantors  as  trustee,  for  the  wife  of  another  of  the 
grantors. — Jacoby  v.  Funkhouser,  254. 
Same;  Conveyance  to  Secure  Debt;  Pleading;  Sufficiency. — An 
allegation  rhat  the  grantee,  after  the  execution  of  a  deed  abso- 
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lute,  made  advances  ta  one  of  the  grantors  and  looked  to  the 
land  conveyed  as  security  for  advances  so  made,  is  not  the 
equivalent  of  an  averment  that  such  deed  was  given  to  s-ecure 
the  debt.— /b.  254. 

Same;  Pleadings;  Proof, — Proof  of  facts  not  alleged  in  the  bill 
are  immaterial,  as  proof  without  averment  is  unavailing  to 
obtain  relief  in  equity.— /&.  254. 
§  5.    Redemption  from  Foreclosure. 

Mortgages;  Foreclosure;  Riedemption ;  Bill. — The  bill  avers  that 
the  mortgage  which  was  foreclos€d  was  given  to  secure  an 
mdebtedness  of  $174.25,  on  which  there  was  a  credit;  a  sale 
under  foreclosure  and  purchase  of  lands  for  $200;  a  tender  to 
the  proper  parties  of  $249.00  for  the  purpose  of  redemption. 
Held,  not  subject  to  dismissal  for  failure  to  allege  a  tender  of 
the  purchase  money,  10  per  cent,  etc. — Fuller  v.  Varnum.  33»i 

^ame;  Possession. — The  bill  alleges  that  the  lands  mortgaged 
was  the  homestead  of  complainant's  father,  who  died  in  pos- 
session thereof  the  same  year  of  the  foreclosure;  that  it 
was  all  the  land  owned  by  the  parent,  and  did  not  exceed  160 
acres  m  area,  or  $2,000  m  value,  and  that  the  parent  owned 
less  than  $1,000  worth  of  personal  property;  that  the  parent 
left  a  widow  and  seven  minor  children,  of  whom  complainant 
was  one,  Held,  th€  bill  was  not  subject  to  motion  to  dismiss 
for  failure  to  allege  who  was  in  possession  of  the  land  at  the 
time  of  foreclosure,  or  of  the  filing  of  the  bill. — lb,  336. 

Same;  Surrender  of  Possession. — Until  demand  has  been  made 
by  the  purchaser,  or  his  vendee,  for  possession  of  the  land  sold 
under  the  mortgage  no  duty  rests  upon  one  in  possession  to 
surrender,  as  a  condition  precedent  to  such  a    one's    right    to 
redeem.— J&.  336. 
MUNICIPAL  CORPORATIONS. 
See  License  Tax. 
§  1.    Changing  Grade  of  Street. 

Municipal  Corporations ;  Change  of  Grade  of  Street;  Damages; 
Remedies  of  Property  Oxoners. — The  property  owner  is  entitled 
to  injunctive  relief,  irrespectiv-s  of  the  city's  solvency  or  of  the 
fact  that  he  might  obtain  full  compensation  at  law,  where  the 
municipality  undertakes  to  change  the  grade  of  a  street  to  the 
injury  of  the  property  abutting  thereon,  without  first  having 
compensated  the  owner. — Town  of  New  Decatur  v.  Scharfen- 
herg,  367. 

Same;  Damages;  Waiver. — The  fact  that  the  owner  of  property 
abutting  on  a  street  petitioned  the  municipality  for  the  pav- 
ing of  the  same  is  not  a  waiv€r  of  damages  resulting  from  a 
change  of  grade  in  constructing  the  pavement. — /&.  367. 

Same;  Remedies  of  Property  Oumer. — The  city  having  commenc- 
ed to  change  the  grade  of  a  street  without  ccmpensating  the 
owner  of  the  property  abutting  thereon  for  injury  thereto,  the 
property  owner  may,  by  bill  for  injunction,  have  the  street 
restored  to  its  fcrmer  condition. — Zb.  367. 
Municipal  Corporations ;  Changing  Orade  of  Street;  Damages; 
Waiver. — If  the  owner  of  property  abutting  on  a  street  has 
been  informed  of  a  proposed  change  of  grade  and  thereupon 
requested  the  official  in  charge  of  the  work  to  proceed  with  it. 
and  the  city,  acting  upon  such  request,  incurred  expenses  in 
preparing  for  the  change  of  grade,  and  commenced  the  work, 
the  owner  was  not  entitled  to  an  injunction,  although  no  com- 
pensation has  been  paid  him. — Ih,  367. 
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Same;  Nature  of  LiahiUty:  Remedies  of  Owners. — The  fact  that 
there  has  been  no  negligence  in  or  about  the  way  in  which  the 
work  was  done  in  making  the  change,  does  not  deprive  the 
owner  of  abutting  property  of  the  -right  to  nave  the  street  re- 
stored to  its  former  condition,  where  the  city  undertakes  to 
change  the  grade  without  making  compensation  to  the  owner 
for  injury  done  the  property. — lb.  367. 

§  2.     Ultra  Vires  AcU. 

Municipal  Corporations;  Ultra  Vires  Acts:  Injunction;  Parties, 
— An  alderman  of  a  town  may,  in  his  individual  capacity,  as  a 
tax  payer  ol  the  town,  join  with  other  tax  payers  as  compialn- 
.  ants  to  enjoin  the  ultra  vires  acts  of  the  municipal  corpora- 
tion and  its  officers. — Gillespie  v.  0ihh9,  449. 

Same;  Parties  Defendant. — ^The  officers  of  a  municipal  corpora- 
tion engaged  in  the  doing  of  ultra  vires  acts  on  behalf  of  the 
corporation  are  proper  parties  defendant  to  a  bill  to  enjoin 
such  acts,  and  the  municipal  corporation  is  a  necessary  party 
defendant.~-/&.   449. 

Same;  Defenses. — The  fact  that  after  suit  filed  the  corporation 
and  Its  oflPirers  discovered  their  error  and  rescinded  the  order 
under  which  the  acts  were  directed  to  be  done  and  abandoned 
the  illegal  scheme,  does  not  afford  cause  for  dismissing  a  suit 
properly  filed  to  enjoin  such  threatened  ultra  vires  act,  even 
though  by  amendment  to  the  bill  such  matters  are  set  up  as 
having  occurred. — Jb.  449. 

Same;  Bill;  Amendment. — Where  the  town  abandoned  its  project 
of  purchasing  an  additional  lot  for  school  purposes  and  stopped 
paying  out  corporate  funds  to  repair  the  school  house,  after 
bill  had  been  filed  to  enjoin  such  acts,  but  the  municipal  au- 
thorities immediately  rented  for  the  town  hall  a  portion  of  the 
same  school  house  for  a  period  of  five  years  and  paid  the  rent 
for  the  whole  term  in  advance,  which  was  a  mere  subterfuge 
to  avoid  the  injimction.  an  amendment  setting  up  these  facts 
did  not  destroy  the  equity  of  the  bill. — lb.  449. 

§  3.     Powers. 

Street  Improvement  and  Assessment. 

Municipal  Corporations;  Street  Improvement;  Special  Assess- 
mcnt;  Method  of  Imposition. — The  determination  of  the  pro- 
portion of  the  burden  of  the  cost  of  street  improvement,  that 
shall  be  bt)rne  by  the  abutting  property  and  by  the  public,  be- 
inj?  a  matter  of  legislative  discretion,  and  the  legislatxire  having 
determined  that  the  assessment  shall  be  made  in  a  particular 
manner,  it  will  be  presumed  that  the  legislature  has  deter- 
mined, that  that  is  the  proper  measure  of  the  benefits  received. 
— Harton  v.  Avondale,  458. 

Satnc:  Assessment  of  Benefit. — ^The  rule  of  assessment  that  the 
cost  of  the  improvement  must  be  assessed  in  proportion  to  the 
amount  of  benefits  accruing  to  the  proi)erty  owner  means  sim- 
ply that  there  should  be  some  rule  of  apportionment  of  the 
vA'iiole  charge,  having  reference  to  the  benefit  received  by  the 
respective  owners,  and  not  that  one  owner  should  not  he 
charged  in  excess  of  actual  benefits  received. — lb.   4.58. 

Same;  Charter  Provisions ; ;  Validity. — The  charter  of  the  city  of 
Avondale  (Acts  1804-5,  p.  139)  does  not  violate  §  223,  constitu- 
tion cf  1901.— /b.  458. 

Same:  Bevicir. — Under  the  provisions  of  the  charter  of  Avondale 
the  property  owner  against  whom  the  assessment  Is  made,  if 
not  satisfied  with  the  action  of  the  board  of  assessment,  (in  this 


Digitized  by 


Google 


SUBJECT  INDEX.  755 

MUNICIPAL  CORPORATIONS— Continwed. 

case  the  city  council)  may  remove  the  matter  by  certiorari  to 
the  city  or  circuit  court,  and  have  the  matter  tried  de  novo, — 
—lb.  458. 
Same;  Apportianment  of  Cost. — Section  12  of  the  Avondale  city 
charter  declares  that  not  more  than  one-third  of  the  cost  of 
street  improvements  shall  be  assessed  against  the  owners  of 
abutting  property,  not  including  sidewalks.  Held,  the  city  was 
without  authority  to  assess  one-third  of  the  cost  of  the  entire 
street  improvement  to  the  owners  on  each  side  of  the  street,  as 
such  assessment  would  require  a  payment  by  the  abutting  prop- 
erty of  two-thirds  of  the  cost  of  the  work.-r-/&.  458. 
Same;   Cost  of  Gutteriug. — Section    12   of  the     Avondale     city 
charter  does  not  authorize  the  assessment  of  the  entire  cost  of 
guttering  against  the  property  abutting  on  the  street. 
—lb,  468. 

Same;  Authority  to  Improve  Streets;  Character;  Delegation. — 
The  authority  granted  the  city  of  Avondale  and  its  council  to 
grade  and  pave  streets  and  sidewalks  is  legislative  in  character, 
and  it  cannot  delegate  to  any  other  official  or  committee  to  de- 
termine the  kind  and  character  of  the  improvements.  The  city 
council  must  ascertain  and   determine  this  matter. — lb.   458. 

Same;  Ratification. — Where  the  ordinance  providing  for  the  im- 
provement of  a  street,  delegated  to  the  street  committee  the 
duty  of  having  the  streets  graded,  guttered,  curbed  and  maca- 
damized, and  left  the  specifications  and  material  to  the  judg- 
ment of  the  street  committee,  and  after  levy  of  an  assessment 
the  work  was  accepted  by  the  city  council,  such  acceptance  con- 
stituted the  entire  proceedings  the  act  of  the  city  council,  and 
the  assessment  was  not  void  because  the  specifications  and 
material  were  left  in  the  first  instance  to  the  street  committee. 
—lb.  458. 
*  Same:  Method  of  Levy:  Assessment. — Section  223,  coristitution 
of  1901,  places  but  one  limit  on  street  improvement  assessment, 
and  an  assessment  is  not  void  under  it,  solely  because  each  lot 
was  assessed  on  the  basis  of  the  cost  of  the  work  done  in  front 
of  it,  instead  of  first  ascertaining  the  entire  improvement  cost, 
and  apportioning  the  same  among  the  abutting  owners. — lb. 
458. 

OFFICERS. 
See  Corporations. 

Officers;  Contracts;  Personal  Liability. — Acting  under  tlie  supposed 
authority  conferred  upon  them  by  an  act  establishing  a  li- 
quor dispensary  at  Ashford,  Ala.,  (Local  Acts  1J)00-1,  p.  800) 
the  board  of  dispensary  commissioners  purchased  liquors  for 
sale  in  the  dispensary;  the  commissioners  made  no  promise 
to  pay  for  the  liquors,  and  derived  no  personal  benefit  from 
their  purchase:  made  no  representations  to  the  seller  not 
contained  in  the  provision  of  the  act,  which  was  as  well 
known  to  the  seller  as  to  them ;  upon  the  act  being  declared 
unconstitutional  no  personal  liability  attached  to  the  members 
of  the  beard. — Schloss-Kahn  v.  Mclntyre,  et  al.,  557. 

OVERRULED  CASES  AND  CASES  QUALIFIED. 

Scroggins  v.  The  t^tate.  120  Ala.  3G9.  by  Ray  v.  The  State,  5. 
Armstrong  v.  Connor,  86  Ala.  350,  by  Patterson  v.  Simpson,  550. 
Landsden  v.  Bone,  90  Ala.  446,  by  Patterson  v.  Simpson,  550. 

PARTNERSHIP. 

Partnership;  Contract;  Sharing  Profits. — ^Where  one  rented  a  quar- 
ry, furnished  all  the  capital  to  run  the  business,  and  assigned 
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no  part  of  his  lease  to  another,  who  agreed  to  manage  the 
quarry  and  commissary  and  give  the  business  his  time  and 
attention,  and  to  receive  half  of  the  net  proceeds  of  the  profits 
of  the  quarry  and  commissary  and  one  half  the  rental  of  the 
h()U8t»s,  instead  of  a  stipulated  salary,  constituted  an  agree- 
ment for  services  to  be  paid  for  from  profits,  and  was  not  a 
contract  of  partnership. — Zuher  v.  Rohtrts,  512. 

PARTIES. 
§  1.  Striking  out. 
Parties;  Striking  Out. — Where  the  party  to  the  contract  and  its 
agent  in  the  purchase  of  tlie  wood  were  jointly  sued  for  a 
breach  of  the  contract,  and  the  evidence  failed  to  disclose  any 
individual  liability  on  the  part  of  the  agent,  it  was  proper  to 
Iiermit  an  amendment  striking  out  the  agent's  name  as  party 
defendant. — Eagle  Iroji  Co.  v.  Baugh,  613. 

PART   PAYMENT. 

See  Accord  and  Satisfaction. 

PARTY  WALL. 

Party  Walls;  Construetion  of  Contract. — Where  adjoining  owners 
contracted  that  in  consideration  of  the  building  of  a  wall  by 
one  partly  upon  both  lots,  the  other,  when  he  built  upon  his 
lot,  would  pay  to  the  one,  one  half  the  cost  of  the  wall,  such 
other,  when  he  built  upon  his  lot  was  liable  to  the  one  for  half 
the  cost  of  the  wall,  whether  he  joined  to  it  or  not. — Jebeles 
J:  C alias  Conf.  Co.  v.  Brown,  593.  . 
Same;  Covenants  Running  With  the  Land. — Under  a  contract  to 
I)ay  one  half  the  (?ost  of  the  wall  to  be  built  by  one  of  adjoining 
lot  owners,  in  which  it  is  expressly  pn)vided  that  the  covenant 
to*  make  such  payment  shall  run  with  the  land  and  be  bindhig 
on  the  present  and  future  owners  of  the  land,  such  covenant 
does  run  with  the  land  and  binds  successive  owners. — Ih.  593. 

PLEADING. 

See  Appeal  and  Error,  §  1. 

See  Criminal  Law. 

See  Chattel  Mortgages. 

See  Equity. 

See  Fraud. 

In  Various  Actions,  see  Appropriate  Titles. 
PLEADINGS. 

§  1.  Departure. 
Pleadings;  Bill;  Amendment ;  Departure  from  Original  Cause. — 
Where  a  bill  was  filed  to  enforce  a  vendor's  lien,  describing 
the  land  by  half  and  quarter  sections,  and  a  copy  of  the  deed 
was  attached  and  made  a  part  of  the  bill,  describing  the  lands 
as  described  in  the  bill,  it  was  not  a  departure  from  the  orig- 
inal bill  to  permit  an  amendment  which  sought  to  explain  and 
make  clear  just  how  much  and  what  lands  were  sought  to  be 
conveyed  by  the  deed. — Reynolds,  et  al.  v.  Lawrence,  216. 

§  2.  Amendments. 
Amendment ;  Partnership;  Suit  Against  Firm;  Bill;  Parties  Defen- 
dant.— The  bill  was  exhibited  against  a  partnership  composed 
of  three  nam?J  persons,  non-residents,  service  was  had  on  one 
of  the  nam?d  partners;  complainant  offered  to  amend  by 
converting  the  suit  into  one  against  the  partners  individually, 


Digitized  by 


Google 


SUBJECT  INDEX.  757 

PLEADINGS— Continued. 

and  to  strike  the  names  of  those  not  served.    Held,  the  amend- 
inend  should  have  been  allowed,  even  conceding  that  Section 
40,  Code  1896,   has  no  application  to  suits  in  equity. — Levy- 
stein  V.  Oerson,  et  ah,  251. 
§  3.    Demurrer. 

Pleadings;  Demurrer;  General  Demurrer. — Under  Code  1896,  Sec- 
tion 3303,  none  but  special  demurrers,  as  to  matter  of  sub* 
stance,  are  permitted,  but  in  the  case  at  bar,  demurrers  which 
are  grounded  upcn  the  statement  that  the  allegations  of  the  bill 
show  no  sufficient  rights  in  the  complainant  to  exercise  such 
right  of  redemption  as  claimed  in  the  bill,  and,  that  the  alle- 
gations of  the  bill  do  no  sufficiently  show  that  the  complain- 
ant is  entitled  to  exercise  such  right  of  redemption  in  the 
manner  and  form  as  alleged,  although  general  in  form,  are 
sufficient,  and  clearly  point  out  that  complainant  occupies 
neither  relaticn  mentioned  in  the  statute. — Wallace  v.  Mark- 
stein,  262. 

Pleading;  Demurrer  to  Complaint. — It  is  proper  to  overrule  a  de- 
murrer addressed  to  a  part  of  a  count;  a  demurrer  must  go 
to  the  whole  count  to  be  available. — McCleskey  tt  Whitman  v. 
Howell  Cotton  Co.,  573. 
§  4.     Pleas  in  Abatement. 

Pleading;  Pleas  in  Abatement;  Time  for  Filing^ — A  suit  was  filed 
against  a  corporation  and  an  individual,  in  the  county  in  which 
the  individual  lived,  and  in  which  the  corporation  had  no  place 
of  business.  During  the  course  of  the  trial  plaintiff  amended 
by  striking  out  the  individual  sued  as  party  defendant  and  the 
corporation  offered  to  file  a  plea  in  abatement.  Held,  constru- 
ing §§  3271,  4205,  and  4207.  Code  1896,  and  Rule  of  Circuit 
Court  Practice,  No.  12,  together,  that  the  defendant  corpora- 
tion was  entitled  to  file  its  plea  in  abatement  to  the  jurisdiction 
of  the  ccurt. — Eagle  Iron  Co.  v.  Baugh,  613. 
§  5.    Conclusions. 

Pleadings;  Conclusions. — Where  the  allegation  was  that  the 
mortgagor  tendered  the  mortgagee  the  money  and  cotton  call- 
ed for  by  the  mortgage,  but  without  specifying  the  amount  of 
either,  such  averment  was  insufficient,  as  it  was  a  mere  con- 
clusion of  the  pleader. — Wittmeier  v.  Tidwell,  354. 

Pleadings;  Conclusions. — The  grounds  of  relief  averred  in  the 
bill,  and  on  which  an  injunction  is  sought  to  restrain  one 
light  company  from  stringing  wires  upcn  a  pole  belonging  to 
the  other  light  company,  are  that  there  has  already  been 
strung  on  said  pole  all  the  wires  it  would  bear  with  safety  to 
its  service  and  security  to  the  people,  and  that  notwithstand- 
ing this  fact  and  the  further  fact  that  the  ciy  ordinances  for- 
bade defendant  from  interfering  with  poles  and  wires  of  com- 
plainant, defendant  is  attempting  to  string  and  is  stringing  its 
wires  on  the  pcle,  and  unless  interfered  with  would  so  string 
its  wires  as  to  result  in  irreparable  damage  to  complainant, 
and  render  the  pole  absolutely  dangerous  to  the  lives  of  peo- 
ple walldng  on  the  street;  and  in  addition  make  it  impossible 
for  complainant  to  attend  to  securing  its  own  wires  on  the 
pcle,  endanger  the  lives  of  its  employees,  who  are  frequently 
compelled  to  climb  the  pole  to  repair  complainant's  wires,  and 
prevent  it  furnishing  current  for  lights  to  the  people.  Neither 
the  size  or  capacity  of  the  pole,  the  number  of  wires  strung 
thereon,  the  proximity  of  the  wires  to  each  other,  nor  their 
locaticn  is  alleged.  Held,  mere  conclusions  and  subject  to  de- 
murrer.—M^f7.  L.  d  W.  P.  Co.  V.  Citizens  L.  H.  d-  P.  Co.,  359. 
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§  6.    General  Denials. 

Pleadings;  Oeneral  Denial. — It  not  appearing  prima  facie  that 
certain  allegations  made  in  the  bill  were  within  the  knowl- 
edge cf  respondents,  a  ^?eneral  denial  of  such  allegations  was 
sufficient  to  rut  in  issue  the  allegations  and  require  proof  in 
support  thereof. — City  of  Mobile  v.  Fowler,  403. 
5  7.    Failure  cf  Consideration. 

Action  upon  Note;  Sufficiency  of  Plea  Setting  up  Fraudulent 
Misrepresentation  and  Failure  of  Consideration. — In  an  action 
upon  a  promissory  note,  where  the  defendant,  by  special  plea, 
avers  that  the  note  was  given  for  the  purchase  price  of  certain 
whiskey  sold  by  plaintiff  to  the  defendant,  who  was  in  the 
retail  liquor  business;  that  said  sale  was  made  through  plain- 
tiff's agent  who  represented  to  the  defendant  that  he  knew 
what  kind  of  whiskey  the  defendant's  trade  would  purchase; 
that  the  whiskey  he  proposed  to  sell  to  him  would  meet  the 
demands  of  the  defendant's  trade;  that  the  defendant  did  not 
know  the  character  of  '.he  whiskey  proposed  to  be  sold,  but 
relying  entirely  upon  the  representation  of  plaintiff's  agent, 
purchased  the  whiskey  and  gave  the  note  sued  on,  and  that 
said  representations  of  plaintiff's  agent  were  false;  that  the 
whiskey  which  was  delivered  under  said  purchase  did  not  meet 
the  wants  of  defendant's  trade,  as  stated  by  said  agent;  that 
the  defendant  was  unable  to  sell  the  same,  and  that  therefore 
the  ccnsideration  for  which  the  note  was  given  had  faikd, — 
such  plea  is  insufficient  as  setting  up  fraudulent  misrepre- 
sentation, or  as  presenting  the  defense  of  a  failure  of  consid- 
eration.— Shiretzki  v.  Kessler  d  Co.,  678. 

Same;  Sufficiency  of  Replication  to  Plea  Setting  up  Void  Con- 
tract.— In  an  action  upon  a  promissory  note,  where  the  defend- 
ant by  special  plea,  sets  up  the  defense  that  the  note  sued 
on  was  an  Alabama  contract,  and  was  given  fcr  the  purchase 
of  whiskey,  and  that  the  same  was  void,  for  the  reason  the 
plaintiff  had  not  paid  for  and  obtained  a  license  as  required 
by  law,  a  replication  to  such  plea  which  alleges  in  substance 
that  the  whiskey  when  sold  by  plaintiff's  agent,  was  not  in 
the  State  of  Alabama,  buc  was  in  the  State  of  Kentucky,  and 
was  to  be  delivered  to  the  defendant  in  that  state  some  time 
in  the  future,  is  a  sufficient  reply  to  said  plea,  and  shews  that 
said  transaction  was  not  in  violation  of  the  statute  which 
provides  that  all  sales  cf  liquor  are  void  if  the  seller  has  not 
taken  out  a  license   (Code  §  3524.)— /b.  678. 

PLATTING   AND   SURVEY. 
Effect  of  Failure  to  Record. 

Vendor  and  Purchaser;  Effect  of  Vendor's  Wrong;  Bona  Fide  Pur- 
chasers.— The  fact  that  the  owner  of  land  plots  and  sells 
the  same  withe ut  having  the  survey  of  the  plot  recorded,  as 
required  by  acts  1886-87.  p.  93.  does  not  affect  the  title  of  an 
innocent  purchaser  of  one  of  the  lots. — Thomas  v.  Coxcin,  475i 

PRINCIPAL  AND  AGENT. 
§  1.  Powers  of  Agent. 
Principal  and  Afjent ;  Powers  of  Agent;  Burden  of  Proof. — 
AVhere  a  stockholder,  in  a  building  nnd  loan  association,  claims 
that  the  solieitinp:  a^ent  of  the  association  had  guaranteed  the 
maturity  of  his  stock  in  72  months,  the  burden  was  on  th* 
complainant  to  show  the  ajjency  of  the  one  making  the^ar- 
antfe,  and  that  it  was  within  the  scope  of  his  autliority. — 
Ehcrsole  v.  So.  B'Vd  d-  L.  Assso.,  177. 
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Principal  and  Agent;  Power  of  Agent;  Evidence  as  to  Authority; 
Declaration  of  Agent, — Whether  or  not  the  salesman  said  to 
the  buyer  that  he  was  merely  taking  a  bid  from  him,  which 
would  have  to  go  to  the  house  for  acceptance  or  rejection,  was 
Incompetent  as  against  the  principal. — Chuld  v  Cates  Chair 
Co.,  629. 
§  2.    Relation. 

Principal  and  Agent;  Offer  and  Acceptance. — Appellants  request- 
ed appellee's  agent  and  buyer  to  communicate  to  appellees 
an  offer  of  certain  cotton  at  a  specified  price;  Held,  this  con- 
stituted appellee's  buyer  appellant's  agent  to  make  the  of- 
fer and  receive  acceptance,  so  that  an  acceptance  of  the  offer 
made  known  to  the  agent  was  binding  on  the  appellants  with- 
out their  having  actual  notice  thereof. — McCleskey  d  Whit- 
man V.  Howell  Cotton  Co.,  573. 

Principal  and  Agent;  Existence  of  Relation. — Evidence  of  the 
statements  or  admission  of  an  agent  are  not  admissible  against 
the  principal  for  the  purpose  of  establishing  the  au- 
thority of  the  agent,  nor  can  such  authority  be  established  by 
showing  that  he  acted  as  agent  or  claimed  to  have  the  powers 
he  assumed,  when  his  authority  is  questioned;  such  state- 
ments and  admissions  become  competent  only  after  some  other 
evidence  has  been  introduced  tending  to  show  such  authority, 
or  when  such  other  evidence  has  been  subsequently  introduced. 
— Eagle  Iron  Co.  v.  Baugh,  613. 

Principal  and  Agent;  Existence  of  Relation;  Evidence;  Declara- 
tions of  Agent. — The  existence  of  the  relation  of  principal 
and  agent  is  not  shown  by  the  mere  declaration  of  the  agent. 
— Smiley  v.  Hooper,  64o. 

QUIETING  TITLE. 

Quieting  Title;  Statutory  Action;  Posnession. — A  bill  to  quiet  title 
is  not  maintainable  when  the  evidence  discloses  possessory 
acts  on  the  land  by  defendant,  the  statute  requiring  peaceable 
possession  in  plaintiff  as  a  condition  precedent, — Johnson  v. 
Johnson,  543. 

Quieting  Title;  Married  Woman's  Deed;  Remedy  at  Laic, — A  deed 
executed  by  a  married  woman  to  secure  the  husband's  debt 
being  absolutely  void,  under  J  2529,  Code  189C,  she  cannot, 
while  out  of  possession,  maintain  a  bill  to  remove  the  deed 
as  a  cloud  on  her  title,  her  remedy  at  law  being  complete  and 
adequate. — (Armstrong  v.  Connor,  80  Ala.  350,  and  Landsen  v. 
Bone,  90  Ala.  446,  explained. — Patterson  v.  Simpson,  550. 

RECEIVERS. 
§  1..    Appointment  and  Notice.  ♦ 

Receivers;  Appointment;  Notice. — A  receiver  should  not  be  ap- 
pointed in  ex  parte  proceedings  upon  the  application  of  stock 
holders  to  dissolve  a  corporation,  under  the  provisions  of  Acts 
1903,  p.  337,  until  after  personal  notice  to  resident,  and  pub- 
lished notice  to  non-resident,  stockholders,  and  not  then  with- 
out proof  as  required;  unless  in  case  of  great  emergency  oth- 
erwise allowed  by  law. — Ensley  Dev.  Co.  v.  Powell,  300. 

Same;  Notice  to  Corporation;  Sufficiem^. — Upon  Application  for 
a  receiver,  a  letter  from  the  V.  president  of  the  cor- 
poration to  an  attorney  stating  that  the  appointment  of  a  per- 
son, therein  named,  as  receiver,  would  be  satisfactory  to 
him,  esi)ecially  when  it  is  not  shown  whether  the  letter  was 
written  before  or  after  the  appointment  of  the  receiver,  and 
the  letter  was  not  signed  by  the  officer  in  his  representative 
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capacity,  such  letter  is  not  a  waiver  of  notice  by  the  corpora- 
tion, nor  does  it  shew  notice  to  the  corporation. — Jb.  300. 

Receivers;  Appointment;  Sequestration.-^he  power  to  appoint  a 
receiver  and  sequestrate  property  should  be  exercised  with 
caution,  and  only  where  it  appears  that  plaintiff  will  sustain 
irreparable  loss  without  it. — Hays  v.  Jasper  Land  Co.,  340. 

Same;  Appointment  Before  Decree  on  Merits. — To  justify  the  ap- 
pointment of  a  receiver  in  Hnuine,  before  decree  on  merits,  it 
should  appear  that  there  is  reasonable  probability  of  obtaining 
the  general  relief  sought,  and  that  the  property,  the  subject 
of  the  suit,  is  in  imminent  danger. — Ih.  340. 

Same;  Other  Remedies. — If  any  other  remedy  will  afford  ade- 
quate protection  to  the  applicant,  a  receiver  should  not  be  ap- 
pointed at  any  stage  of  the  proceedings. — Ih.  340. 

Same;  Corporation;  Directors  and  Officers  Misappropriating  As- 
sets.— The  fact  that  the  directors  and  officers  of  a  corporation 
are  fraudulently  misappropriating  its  assets  will  not  alone  con- 
stitute giounds  for  the  appointment  of  a  receiver.  If  they  are 
solvent,   complainant   has   an   adequate   remedy. — Ih.   340. 

Same. — The  remedy  by  accounting  being  adequate,  the  fact  that 
the  president  of  a  corporation  acquired  a  majority  of  its  stock 
with  corporate  funds,  in  violation  cf  his  trust  as  such  presi- 
dent, would  not  authorize  the  appointment  of  a  receiver  at  the 
instance  of  a  minority  stockholder;  for  the  corporation  has 
an  option  to  hold  him  to  an  accounting  or  to  ratify  his  acts 
and  claim  the  shares  so  purchased. — Ih.  340. 
REDEMPTION. 

§  1.     Under  Foreclosure, 
(a)     Who  Entitled. 

Jurgment  Creditor;  Redemption  from  Foreclosure  under  Mort- 
gage.— Where  a  judgment  creditor  purchased  at  sale  by  Kt^g- 
ister  (which  sale  was  never  confirmed)  debtor's  statutory 
right  to  redet»ra  from  foreclosure  under  mortgage,  the  purcha.«=e 
did  not  operate  as  a  satisfaction  of  the  decree,  and  did  not 
destroy  the  judgment  creditor's  right  to  redeem. — McOraugh 
V.  Deposit  Bank.  229. 

Vendor  and  Purchaser;  Right  to  Redeem  hy  Purchaser  after 
Sale.— The  right  to  redeem  after  sale  is  a  personal  right, 
which  cannot  be  transferred,  except  before  sale:  and  the  right 
of  redemption  as  vendee,  under  Section  3505,  Code  1896.  ex- 
tends only  to  those  who  have  purchased  the  equity  of  re- 
demption before  a  sale  from  which  redemption  is  sought. — 
Wallace  v.  Mnrkstein,  262. 
REFORMATION  OF  INSTRUMENTS. 

Reformation  of  Itifttruments. — In  order  to  maintain  a  bill  to  re- 
form an  instrument  it  must  be  i)lainly  ulleged  and  clearly 
proven  that  the  parties  thereto  mutually  intended  that  it  should 
be  expressed  in  terms  different  from  what  it  contained,  and 
that  this  failure  or  difference  of  exi)ression  was  the  result  of 
mistake  or  fraud. — Folmar  v.  Lehman-Durr  Co.,  472. 

Reformation  of  Instmments;  Validity. — The  mortgage  being  void, 
in  that  Its  making  was  never  confirmed  by  the  court  granting 
the  right  to  execute  it,  it  could  not  be  made  the  basis  of  a  bill 
to  correct  mistakes  of  description  therein. — Montgomery  v. 
Perryman  ct  Co..  207. 
RELEASE. 

Release;  Contract  Deht. — Release  of  a  simple  contract  debt  need 
not  be  in  writing,  but  may  be  by  parol. — Hand  Lumber  Co. 
V.  Halh  561. 
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RULES  OF  PRACTICE. 
Supreme  Court. 

Rules  29  and  30,  p.  11^1-^2.— HutchinsQn  v.  Palmer,  517. 
Circuit  Court. 

Rule  30. — Harton  v.  Town  of  Avondale^  458. 
Rule  12. — Eagle  Iron  Co.  v.  Baugh,  613. 
Chancery  Court. 

Rule  1. — Enaley  Development  Co.  v.  Powell,  300. 
Rule  76. — Sellers  v.  Farmer,  446. 
SALES. 
See  Contracts. 
§  1.    Generally. 
Sales;  Purchasers  from  Buyer;  Notice  of  Equity. — Where  proper- 
ty was  sold  to  a  company  In  consideration  of  the  organization 
of  a  corporation  to  carry  on  the  lumber  business,  the  purchaser 
of  the  property  so  sold  to  the  company,  who  had  knowledge  of 
the  equities  of  the  seller  in  the  property,  is  liable  to  the  seller. 
—A.  J.  Cranor  Co.  v.  Miller,  268. 
Sales;  Remedy  of  Buyer  from  Life  Tenant;  Lien  on  Money  Paid. 
— Neither  the  purchaser  from  the  life  tenant,  nor  his  assignee, 
hag  any  lien  upon  the  money  paid  for  timber  purchased     of 
the  life  tenant,  either  in  her  hands  or  the  hands  of  the  chil- 
dren and  heirs,  that  would  authorize  him  to  maintain  a  bill 
against  the  heirs  to  obtain  a  personal  decree  against  them  for 
a  breach  of  ccvenant  by  the  life  tenant. — C.  W.  Zimmerman 
Mfg.  Co.  V.  Wilson,  275. 
Sales;  Construction ;  Quantity;  Asceviainment, — Under  a  contract 
by  which  the  seller  of  coal  agreed  to  deliver  it  by  wagons  to 
the  buyer's  furnaces,  and  the  buyer  agreed  to  pay  a  certain 
sum  per  bushel  of  2748  cubic  inches  to  be  measured  in  the 
cab  at  the  buyer's  furnaces,  and  under  this  contract  the  buyer 
received  the  coal  at  its  shed  75  or  100   yards  from  its  fur- 
naces, measuring  it  and  receipting  for  it  at  such  sheds:  the 
place  of  delivery  or  receipt  was  the  place  of  measurement  to  as- 
certain the  quantity  of  coal,  and  not  the  furnace  to  which  the 
coal  was  transported  by  means  of  the  cabs  into  which  it  was 
loaded  at  the  shed. — Shelby  Iron  Co.  v.  Dupree,  602. 

§  2.     Contract  of. 

Vendor  and  Purchaser;  Contract;  Description  of  Land;  Parol 
Evidence. — Where  the  contract  for  the  sale  of  timber  and  lands 
described  it  as  the  ''virgin  growth,  long  leaf,  yellow  pine  tim- 
ber land  and  rights  owned  by  party  of  first  part."  in  a  given 
township  and  range,  etc.,  edge  of  C.  River,  such  description  is 
sufficient  upon  which  to  admit  parol  testimony  of  the  definite 
location  of  the  timber  and  lands  so  described. — Howison  v. 
Bartlett,  408. 

Sales;  Contract;  Breach;  Action;  Complaint. — The  complaint 
having  alleged  defendant's  refusal  to  deliver  the  cotton  con- 
tracted for,  and  plaintiff's  readiness  and  willingness  to  re- 
ceive and  pay  for  same,  ex  vi  termini,  these  allegations  import 
a  demand  for  delivery  and  a  refusal,  and  the  complaint  was 
not  subject  to  demurrer  for  failing  to  allege  a  demand  and 
refusal. — McCIeskey   d-    Whitman    v.   Hoirdl   Cotton    Co.,    57,'. 

Sales;  Breach  of  Can  tract;  Damages. — If  there  was  no  cotton 
market  for  the  purchase  of  cotton  similar  to  that  offered  and 
accepted,  at  the  place  of  the  offer  and  acceptance,  the  dam- 
ages for  the  breach  of  the  contract  of  sale  was  the  dif- 
ference in  the  price  at  which  the  cotton  was  offered  and  ac- 
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cepted  and  the  price  plaintiffs  (appellees)  would  have  to  pay 
for  the  same  quality  and  quantity  of  cotton  at  the  nearest 
available  market  where  it  cculd  be  obtained. — lb.  573. 

Sales;  Breach  of  Contract;  Damages;  Evidence. — In  an  action 
for  damages  for  the  breach  of  a  contract  to  purchase  a  certain 
quantity  of  wood,  evidence  of  what  the  seller  received  for  the 
wood  which  the  buyer  in  the  contract  refused  to  receive  was 
admissible  to  enable  the  jury  and  court  to  arrive  at  the  dam- 
ages.— Eagle  Iron  Co.  v.  Baugh,  613. 

Sales;  Contract;  When  Completed, — ^A  traveling  salesman,  au- 
thorized to  take  orders  subject  to  approval,  sold  goods  to  a 
buyer  indicated  by  an  order  specifying  the  goods  and  the  price 
to  be  paid  and  signed  by  the  salesman  only.  Held,  the  order 
did  not  constitute  a  contract  in  the  absence  of  an  acceptance 
by  the  manufacturer. — Oould  v.  Cates  Chair  Co.,  629. 

Same. — In  April  a  traveling  salesman,  with  authority  to  take 
orders  subject  to  approval,  sold  a  bill  of  goods  to  the  buyer, 
which  his  principal  approved  and  filed.  During  the  following 
September  the  same  salesman  sold  other  goods  to  the  same 
buyer,  and  made  out  a  written  order  designating  the  goods 
and  the  price  forwarded  it  to  his  principal,  who  held  the  order 
until  November  without  Indicating  to  the  buyer  whether  it 
was  accepted  or  rejected.  Held,  that  the  silence  on  the  part 
of  the  principal,  or  manufacturer,  did  not  constitute  an  accept- 
ance of  the  order. — lb.  629. 

Same. — In  November  the  buyer  wrote  to  the  manufacturer  con- 
cerning the  order,  and  the  manufacturer  replied  declining 
the  order  at  the  price  stated  therein.  Held,  that  the  corre- 
spondence sufficiently  showed  a  non-acceptance  of  the  order. — 
lb.  629. 

§    3.     Offer  and    Acceptance. 

Same:  Offer  and  Acceptance. — An  offer  of  sale  of  personal  prop- 
erty, when  made,  is  deemed  to  continue  In  force  until  refused 
or  accepted,  unless  withdrawn  before  acceptance,  and  if  this 
is  relied  on,  It  is  a  matter  to  be  specially  set  up  as  a  defense, 
and  the  complaint  need  not  negative  Its  withdrawal  before  ac- 
ceptance.— McCleskey  A  Whitman  v.  Howell  Cotton  Co.,  573. 

Same:  Acceptance  by  Telegram. — Defendant  (appellant)  directed 
plaintiff's  buyer  and  agent  to  offer  plaintiff  a  certain  amount 
of  cotton  at.  a  certain  price,  which  was  done,  and  plaintiff 
(appellee)  filed  with  the  telegraph  company  an  acceptance  im- 
mediately and  before  being  notified  of  a  withdrawal  of  the 
offer;  Held,  to  constitute  a  sufficient  acceptance  to  form  a 
contract  of  sile. — lb.  573. 
Sa^nc:  Offer  and  Acceptance;  New  Terms. — The  use  of  the 
words,  "ship  promptly"  in  the  telegram  -of  acceptance,  mean- 
ing within  a  reasonable  time,  cannot  be  construed  as  adding 
any  new  or  additional  terms  to  the  contract,  but  are  mere  ship- 
ping directions. — lb.  573. 

§  4.  Severability  cf  Contract. 
Sales;  Scrrerability  of  Contract. — The  defendant  ordered  one 
car  of  sash,  with  the  privilege  of  three  cars  at  certain  per 
cent  off  list  price,  specifications  for  the  first  car  to  be  furn- 
ished within  twenty  days,  and  if  others  are  taken,  all  to  t>e 
furnished  by  April  1st  after  date  of  order;  Held,  such  con- 
tract was  severable,  and  that  plaintiff  was  liable  for  failure 
to  furnish  other  cars,  although  defendant  did  not  furnish 
specifications  for  first  car  in  time  limit,  for  which  defendant 
was  liable. — Rock  Island  8.  d  D.  Works  v.  Moore-Handle  if 
Hdw.   Co.,   581. 
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Same. — Where  the  buyer  was  to  pay  for  goods  in  installments, 
and  the  goods  were  to  be  delivered  in  installments,  sucu  con- 
tract is  severable,  and  in  default  of  either  party  in  one  of  the 
Installments  will  not  ordinarily  entitle  the  other  to  abrogate 
the  contract  entirely. — Ih.  581. 

§5.  Right  to  Sell. 
Sales:  Right  to  Sell;  Seller's  Title. — ^Where  one  cut  wood  under 
a  contract  with  a  corporation,  under  which  the  wood  did  not 
become  the  property  of  the  corporaticn  until  delivered  at  a 
certain  place,  a  sale  but  such  one  to  another  before  shipping 
the  wood  to  that  certain  place,  passed  title  to  the  wood  to 
the  purchtiaer. — Smiley  v.  Hooper,  et,  ah,  646. 

SEDUCTION. 

Seduction;  Evidence;  Consent. — ^Where  the  act  of  intercourse  was 
net  shown  to  have  been  consummated  between  prosecutrix  and 
the  witness,  evidence  that  the  prosecutrix  consented  to  have 
intercourse  with  the  witness,  was  immaterial. — Knight,  N.  v. 
State,  93. 

Same;  Impeachment  of  Prosecutrix;  Rel)uttal. — Evidence  as  to 
the  general  character  of  the  prosecutrix  for  virtue  and  chas- 
tity is  admissible  to  rebut  evidence  offered  to  impeach  her 
chastity.— /&.  93. 

Seduction;  Jury  Question. — ^Whether  ^the  act  of  intercourse  was 
the  result  of  force  or  of  seduction  is  a  question  for  the  jury. — 
Ih.  93. 

SHERIFFS  AND  CONSTABLES. 

sheriffs  and  ConstaMes;  Wrongful  Attachments;  Void  Writ  ^'fi 
Defense. — A  constable,  under  a  void  writ  of  attachment,  le- 
vied upon  certain  property  and  delivered  the  same  to  plaintiff's 
landlord,  who  sold  the  rJ"operty  and  applied  the  proceeds  to 
an  alleged  indebtedness  of  plaintiff  for  rent.  Held,  even 
if  plaintiff  was  indebted  lo  his  landlord  in  an  amount  exceed- 
ing the  value  of  the  cotcon,  such  fact  constituted  no  defense 
to  an  action  of  conversion  against  the  constable. — Smith  v. 
Hilton,  642. 

Sheriffs  and  Constables;  Attachment  Levy;  Trespass  Ah  Initio. 
— The  fact  that  the  sheriff,  subsequent  to  the  time  he  attached 
the  goods,  sold  them  at  a  place  ether  than  that  advertised, 
did  not  render  him  a  trespasser  ab  initio  and  thus  liable  to 
the  mortgagee,  if  the  mortgage  was  fraudulent  as  to  creditors. 
— Ryan,  et  al.  v.  Young.  660. 

Same;  Levy  of  Attachment:  Return  of  Writ;  Sufficiency. — It  ap- 
peared in  evidence  that  during  the  term  to  which  the  attach- 
ment was  returnable,  the  sheriff  applied  to  the  court  for  an 
order  to  sell  the  property  levied  en,  on  grounds  stated  therein, 
and  that  the  application  tc  sell  was  offered  in  evidence,  re- 
citing the  fact  that  the  ittachment  had  been  levied  and  return 
made  thereon;  and  it  fu'-ther  appeared  that  the  court  granted 
said  application,  that  the  sale  was  advertised  and  made  under 
the  order;  The  sheriff  testified  that  after  the  sale  under  the 
order,  he  recurned  the  writ  into  court  with  the  money;  it  is 
apparent  that  the  evidence  referred  not  to  the  official  return 
but  the  paper  itself  and  it  sufficiently  appears  that  the  sheriff 
made  return  of  the  writs  to  the  term  to  "«vhich  they  were  re- 
turnable.—/&.  660. 

SPECIFIC   PERFORMANCE. 

Specific  Performance:  Description:  Sufficiency. — Where  the  de- 
scription is  such  as  to  be  capable  of  identification  of  the  sub- 
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ject  matter  of  the  contract  by  parol  testimony,  such  contract 
will  be  specifically  enforced. — HovAson  v.  Bartlett,  408. 
Same;  Complete  Contract;  Defenses. — The  option  for  sale  of  tim- 
ber and  lands  contained  the  provision  that,  upon  its  ripening 
into  a  sale,  the  sale  should  be  consummated  on  the  same  terms 
as  those  contained  in  a  contract  of  sale  of  certain  other  lands, 
specifically  referred  to  in  the  option.  The  said  contract  of 
sale  provided  a  specific  price  per  acre;  that  a  survey  should 
be  made  by  a  competent  surveyor  to  be  mutually  agreed  upon 
by  both  parties  to  the  contract  and  the  lands  mapped  and 
platted  and  the  line  sufficiently  marked  so  as  to  distinguish  the 
outside  boundaries  of  the  laud.  Held^  that  the  provision  of 
the  contract  that  a  surveyor  be  mutually  agreed  upon  by  the 
parties  so  that  the  lands  might  be  surveyed  and  mapped  and 
platted  was  not  an  essential  element  of  the  contract,  but  a  mere 
incident,  for  the  purpose  of  identifying  the  subject  matter  and 
determining  the  amount  due  under  the  contract ;  and  a  failure 
on  the  part  of  the  parties  to  the  contract  to  mutually  agree 
upon  a  surveyor  to  do  this  work  will  not  defeat  a  specific  per- 
formance of  th'£  contract. — lb.  408. 

STATUTES  CITED  AND  CONSIDERED. 

GENERAL    ACTS. 

1886-87,  p.     93.  Thomas  v.    Cowin,   478. 

1888-89  p.  995.  Harton  v.  Town  of  Avcndale,  458. 

1890-91,  p.  915.  Dix  v.  The  istate,  70. 

1894-95,  p.  139.  Harton  v.  Town  of  Avondale,  458. 

1894-95,  p.  636.  Oarnhle  v.  City  of  Montgomery,  682. 

1894-95.P.  881.     Ensley   Development    Co.   v.   Powell^    300. 

18i;6-97,  p.  124.  Roland  v.   The  State,  149. 

1896-97,  p.  802.  State  v.  Fuller,  164. 

1898-99.  p.  196.  State  v.  Fuller,  164. 

1898-99,  p.  836.  Bradford  v.  The  State.  120. 

1898-99.  p.  236.  Williams  v.  The  State,  10. 

1900-01,  p.  227.  Dix  v.   The  State,  70. 

1900-01,  p.  2285.     Burrows  v.  The  State^  114. 

1903  p.  238.     Smith  v.  Hilton,  642. 

1903         p.  337.  Ensley  Development   Co.  v.  Powell,   300. 

1903         p.  388.  Dickinson  v.   \raphagan,  442. 

TENDER. 

Tender;  Suffiriencjj  of;  Interest:  Time  and  Computation. — The  mort- 
gagor went  to  a  party  who  had  previously  been  mortgagee's 
agent  and  paid  a  certain  installment  of  interest;  afterwards, 
the  mortgagor  came  to  the  same  person  and  told  him  that  he 
desired  to  pay  the  mortgage  debt  and  interest,  but  was  in- 
f<)rmo<l  that  the  mortgage  had  been  turned  over  to  mortga- 
gee's administrator.  The  mortgagor  and  the  former  agent  of 
the  mortgagee  agreed  that  the  money  should  be  paid  to  a 
tliird  perscm  to  be  turned  over  to  the  administrator  on  the 
surrender  or  delivery-  of  the  mortgage.  Held,  not  such  a  pay- 
ment or  tender  of  the  amount  due  as  to  discharge  the  debt  or 
stop  the  running  of  interest. — Hughes  v.  Clifton,  531. 

TENNANCY    IN   COMMON. 

Tenancy  in  Common:  Services  of  Cotenant;  Recorenj  for  Ser- 
vices.— Where  a  minor  makes  a  contract  such  as  to  render 
him  a  coteirant  of  the  crop  with  the  land  owner,  neither  he  nor 
his  parents  can  recover  of  the  land  owner  for  services  rendered 
by  the  minor  towards  making  the  crop,  the  same  being  ren- 
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dered  by  such  minor  for  his  own  benefit. — Hendricks  v.  Clem- 
mons,  590. 
TRESPASS. 
§  1.    Criminal  Responsibility. 
Trespass;  Offense;  Evidence. — ^The  fact  that  the  prosecutor  agieed 
with  a  third  person  on  the  day  of  the  alleged  trespass  after 
warning  that  prosecutor  was  leaving  the  road  open   until  It 
was  determined  whether  cr  not  he  had  the  right  to  close  it, 
was  inadmissible  as  offering  no  defense  or  excuse  for  a  trespass 
by   defendant. — Cross   v.   State.   125. 
Same. — The  fact  that  prosecutor  gave  another  permission  to  haul 
lumber  over  this  road  after  he  had  warned  defendant  not  to 
trespass  on  it,  was  immaterial  as  furnishing  no  excuse  or  de- 
fense to  defendant's  trespass. — /b.  125. 
TRIAL. 
§  1.    Objection  to  Evidence. 
Trial;  Ohjection  to  Evidence;  Sufficiency. — Where  the  interroga- 
tories are  not  numbered  in  the  record,  and  objection  is  made 
the  answer  of  a  witness  "to  the  9th  and  10th  district  interroga- 
tory, to  each  separately  and  to  each  separate  statement  con- 
tained In  the  answers,"  because  the  same  are  illegal,  irrelev- 
ant and  immaterial,  this  court  cannot  know  to  what  the  excep- 
tion goes,  and  moreover  the  objectionable  answers,  or  parts 
thereof,  should  have  been  specifically  pointed  out  by  the  ob- 
■  jection. — McCleskey  tt  Whitman  v.  Howell  Cotton  Co.,  573. 
§  2.    Instructions. 

Trial;  Affirmative  Charqe. — ^The  making  and  breach  of  the  con- 
tract being  indisputably  established  by  evidence  without  ad- 
verse inference,  the  plaintiff  was  entitled  to  nominal  damages 
and  to  the  affirmative  charge,  and  it  was  harmless  error  to 
refuse  defendants  requested  instructicns. — /&.  573. 
Same;  Instructions. — A  charge  that  if  the  jury  did  not  believe 
the  evidence  they  must  find  for  the  defendant  was  bad  and 
properly  refused. — Ih.  573. 
Trial;   Instructions;   Form   and   Requisites. — Where   there   was 
no  controversy  as  to  the  renting  or  the  amount  to  be  paid 
and  the  only  controversy  was  over  the  defense  set  up  that  de- 
fendant was  entitled  to  compensation  fop  the  interruption  of 
his  business  by  tearing  dowm  and  rebuilding  a  wall,  a  charge 
that  if  the  jury  does  not  believe  the  evidence  they  must  find 
for  the  defendant,  was  confusing  and  misleading,  and  its  giv- 
ing error. — McConnell  v.  Adair,  599. 
Trial;   Instructions;   Sufficiency    of   Evidence. — It    being    suffi- 
cient, in  a  civil  case,  if  ibe  evidence  reasonably  satisfies  the 
jury  of  the  truth  of  the  allegations,  a  charge  requiring  that 
they    be    convinced    with    "reasonable    certainty    by    credible 
testimony"    is  erroneous,    as   requiring   a   too   high   degree   of 
prcof. — Smiley  v.  Hooper,  et  al.,  646. 
TROVER  AND  CASE. 
See  Action. 
See  Chattel  Mortgages. 

Trover  and  Case;  Damages;  Evidence. — The  fact  that  three 
bales  of  cotton  were  converted  by  defendant,  together  with 
prcof  of  the  value  of  cotton  per  pound  is  sufficient  to  au- 
thorize a  verdict  for  more  than  nominal  damages,  without 
proof  of  the  weight  of  each  bale. — Baker  v.  Hutchinson,  636. 
Trover;  Right  of  Action;  Right  of  Possession. — In  order  to  re- 
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cover  in  an  action  of  trover,  the  right  to  property,  general  or 
special,  and  possession,  or  immediate  right  of  possession^ 
must  be  In  the  plaintiff  at  tae  time  of  the  conversion. — So, 
Ry.  Co.  V.  City  of  Attalla.  653. 

Same;  Complaint;  Allegations ;  Sufficiency. — In  an  action  for  the 
conversion  of  water,  an  allegation  that  plaintiff  put  the  water 
into  a  tank  belonging  :o  another  railroad,  pursuant  to  a  con- 
tract with  such  road  binding  plaintiff  to  furnish  water  to 
such  railroad  for  its  exclusive  use,  and  that  defendant  tcok 
tne  water  and  converted  it  to  its  own  use,  sufficiently  shows 
ownership  in  plaintiff  and  plaintiff's  possession  at  the  time 
cf  the  conversion, — lb.  653. 

Trover;  Pleas;  Defects;  Election  to  Waive  Tort;  Sufficiency. — 
As  an  answ^er  to  a  complaint  in  trover,  a  plea  wnlch  alleges 
that  the  same  plaintiff  had  previously  instituted  suit  in  as- 
sumpsit against  this  defendant,  in  which  It  treated  defendant 
as  a  purchaser  of  the  property  alleged  to  have  been  converted, 
but  which  fails  to  allege  a  sale  cf  the  property  by  defendant 
before  the  institution  of  the  assumpsit  action,  is  fatally  de- 
fective, as  one  may  not  recover  for  money  had  and  received, 
based  upon  a  conversion,  unless  there  has  been  a  sale  of  the 
property  by  the  wrongdoer. — lb.  653. 

Same;  Action;  Pleading;  Evidence..  It  was  permissible  to  intro- 
duce the  summons  and  complaint  in  assumpsit  in  support  of 
the  plea  of  the  institution  of  the  suit  in  assumpsit  before  the 
bringing  of  the  action  of  trover,  as  issue  was  Joined  on  such 
plea. — lb.   653. 

Same;  Right  of  Action. — Under  a  contract  made  by  the  city  to  fur 
nish  water  to  another  railroad  for  its  exclusive  use,  pursuant 
to  which  it  furnished  the  water,  which  defendant  took  and 
converted  to  its  own  use,  paying  the  other  railroad  therefor, 
the  city  had  the  right  to  maintain  an  action  of  trover  against 
defendant  fcr  the  water  so  converted. — lb.  653. 

TrcM'cr  and  Conversion;  Pleading;  Issues. — With  the  exception 
of  a  release,  the  plea  of  not  guilty  in  trover  puts  in  issue 
every  matter  pleadable  in  bar. — Ryan,  et  al.  v.  Young.  660. 

Trover  and  Conversion;  Measure  of  Damages. — The  measure  of 
damages  in  trover  is  the  value  of  the  property  at  the  time  of 
the  conversion,  with  interest,  but  if  the  evidence  showed  a 
fluctuation  in  value  between  the  time  of  conversion  and  the 
time  of  trial,  the  jury  may  adopt  the  highest  value  shown  or 
any  intermediate  value  at  any  time  between  the  conversion 
and  the  trial.— /ft.  660. 

8a mv:  Mortoagrd  Property. — Where  the  plaintiff's  title  Is 
based  on  a  mortgage,  the  measure  of  damages,  in  trover,  is  the 
amount  cf  the  mortgage  debt  and  interest,  not  to  exceed  the 
value    of   the    property. — lb.    660. 

TRUSTS. 

§  1.  Resulting  Trust. 
Tru.^tR:  Resulting  Tru.'its;  Bill  1o  I-^.stabliKh. — In  order  to  estab- 
lish a  resulting:  trust  in  land,  it  must  be  alleged  with  dis- 
tinctness and  piocisicm  the  facts  out  of  which  the  trust  orig- 
inated, and  the  averments  must  be  shown  by  clear,  full  and 
convincing  proof. — Gilbr(ath.  et  al.  v.  Farrow,  183. 
Trusts;  Rvaulting  Trusts. — A  bill  to  declare  a  tnist  in  lands 
conveye<l  by  deed  absolute,  which  avers  that  no  consideration 
was  paid,  but  that  the  (conveyance  was  intended  only  to  vest 
the  legal  title  in  the  grantee  as  trustee  for  one  of  the  grantors; 
that  subse<iuent  to  the  deed  one  of  the  grantors  therein  paid 
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taxes  on  the  land;  that  since  grantor's  death  the  grantee  in- 
quired if  complainants  would  continue  to  pay  taxes,  and  com- 
plainants furnished  grantee  money  with  which  to  pay  taxes; 
that  subsequent  to  the  deed  grantee  advanced  one  of  the 
grantors  money  at  various  times  and  looked  to  the  property 
as  security  for  the  repayment  of  such  sums,  does  not  show  a 
trust  in  lajids  resulting  by  implication  of  law. — Jacohy,  et  al 
V.  Funkhousevy  254. 

§  2.    Express  Trusts. 

(a)  How  created  in  Land. 
Trusts;  Express  Trusts  in  Lands;  How  Created:  Necessity  for 
Instruments  in  Writing. — A  bill  to  declare  an  express  trust  in 
lands,  which  avers  that  the  lands  were  conveyed  by  deed  ah- 
lute,  but  contains  no  allegation  that  any  instrument  in  writ 
ing,  was  executed,  signed  by  the  party  creating  or  declaring 
the  trust,  or  by  his  agent  or  attorney  lawfully  authorized  there- 
to in  writing,  as  is  required  by  Section  1041,  Code  1896,  is 
without  equity;  and  the  allegation  that  a  letter  was  written 
by  one  of  the  grantors  to  the  grantee,  subsequent  to  the  execu- 
tion of  the  deed,  declaring  in  effect,  that  such  deed  was  exe- 
cuted for  the  purpose  of  securing  any  advances  made  by  gran- 
tee to  such  grantor,  is  insufficient  to  bring  the  case  within  the 
terms  of  the  statute;  especially  as  it  appears  that  such  grantor 
had  no  title  or  interest  in  the  land,  but  signed  such  deed  as 
the  husband  of  the  other  grantor,  who  was  the  real  owner,  for 
the  purpose  cf  joining  therein  with  his  wife. — Jacoby  v.  Funk- 
hou^er,  254. 
Same;  Parol  Evidence. — An  express  trust  in  lands  cannot  be  es- 
tablished by  parol  evidence,  but  only  by  written  instrument, 
as  is  required  by  Section  1041,  Code  1896.— /b.  254. 

§  3.  By  Whcm  Enforced. 
Trusts;  Suit  by  Trustee;  Nature  of  Title;  Bill. — A  bill  iBled  by 
trustee  to  restrain  the  construction  of  a  telephone  line  across 
land,  which  alleges  that  ccmplainant  was  trustee  for  certain 
named  persons,  who  are  alleged  to  own  the  land,  is  fatally 
defective  in  not  alleging  facts  to  show  that  the  trust  is  an 
active  one,  and  not  a  mere  naked  trust,  and  that  the  complain- 
ant had  the  legal  title.^Roman  v.  Long  Dis.  Tel.  d  Tel.  Co., 
389. 

VENDOR'S  L.IEN. 
See  Sales. 
§  1.     Limitations. 
Vendor's  Lien:  Enforcement:  Statute  of  Limitatitnis. — Thestutute 
of  limitations  of  ten  j'ears  has  no  application  as  a  defense  to 
'an  action  to  enforce  a  vendor's  lien. — Reynolds,  et  al.  v.  Law 
rence,  216. 

§  2.    Parties  to  Action  to  Enforce. 
Vendors  and  Purchasers;  Parties. — All  subi)urchasers  of  parts  of 
a  tract  of  land  are  proper  parties  defendant  to  a  bill  to  en- 
force a  vendor's  lien  on  the  whole  tract. 

WASTE. 

§  1.     Who  Entitled  to  Stop. 
Waste:  Holder  of  Vendor's  Lien  Entitled  to  Have  it  Re.9t rained. 
— A  vendor  with  a  lien  for  purchase  money  may  maintain    a 
suit  to  stop  waste  upon  the  land  pending  the  payment  of  the 
purchase  money. — Reynolds,  et  al.  v.  Lawrence,  216. 
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WAIVER. 

See  Action. 
WILLS. 
§  1.     Construction. 

Wills:  CotiHtruction ;  Lapsed  Legacies;  Effect. — Testatrix  pro- 
vided for  two  legacies  of  $1,000  each,  but  the  legatees  died 
during  life  time  of  testatrix,  the  will  provided  further,  that 
•'all  the  balance  of  money  now  on  hand  (I  mean  gold  and 
silver  coin,  and  currency)  and  of  which  I  die  possessed,  after 
the  payment  of  the  legacies  mtentloned  herein,  I  bequeath  •♦♦• ; 
Held  that  the  legacies  lapsed  and  fell  Into  general  residium  oi' 
the  state. — Woodroof  v.  Hundley,  287. 

Wills;  Construction ;  Parties  in  Interest. — A  legatee  under  a  will 
beiiuenthing  to  him  the  balance  of  money  (meaning  gold  and 
silver  coin  and  currency)  of  which  testatrix  dies  possessed, 
after  the  payment  of  certain  legacies,  has  no  interest  in  the 
question  of  the  validity  or  invalidity  of  a  provision  in  a  devit*? 
of  real  estate  to  trustees  to  use  the  Income  for  a  certain  pu*- 
pose  as  it  in  no  wise  affects  his  Interests  under  the  will. — Ih. 
287. 

Wills;  Gifts  of  Personalty:  Testamentary  Disposition. — The  do- 
nor delivered  to  a  trustee  certain  bonds,  under  a  written  in- 
strument reserving  to  himself  the  interest  arising  from  them 
during  Ufe.  and  directing  the  trustee,  upon  donor's  death,  to 
deliver  the  bonds  to  the  person  named  in  the  writing;  Held, 
an  irrevocable  disposition  of  the  bonds,  not  testamentary  in 
character,  by  which  title  passed  out  of  donor,  and  not  invalid 
as  against  the  donor's  wife. — Robertson  v.  Robertson,  311. 

§  2.     Contest  of. 

Wills;  iSvit  to  Contest;  Limitation. — The  fact  that  some  of  the 
heirs  at  law  of  a  testatrix  were  barred  under  the  statute  from 
proceeding  in  chan(»ery  to  contest  the  will,  did  not  affect  the 
right  of  a  minor  who  was  not  properly  represented  at  the 
probate  of  the  will  in  the  probate  court  to  contest  the  probate 
of  the  will— Sections  4298,  4299,  Code  lS9(y.— Ellis  v.  Crawson, 
294. 

Wills;  Contest;  Allegations  of  Grounds. — In  a  contest  in  chan- 
cery of  a  will  under  Sections  4298-4299,  the  party  contesting 
is  not  confined  to  any  one  ground  of  contest,  but  all  the  grounds 
of  contest  mentioned  in  Secticn  4287  may  be  alleged. — lb.  294 

Same:  ISufficiencj/  of  liill;  Allegation  of  Fraud. — ^The  allegations 
of  grcmnds  of  contest  should  state  facts  and  not  conclusions 
and  the  bill  alleging  the  execution  of  the  will  procured  by 
fraud  and  misrepresentation  without  averring  any  facts  con- 
stituting such  fraud  and  misrepresentation  is  open  to  demur- 
rer.—/&.   294. 

§  3.     Contract  to  Make. 
Wills;  Contract  to  Make  Will;  Enforcement. — A  court  of  equity 
will  enlorce  a  valid  agreement  made  by  a  person  to  dispose  of 
his  property  by  will  in  a  particular  way. — Allen  v.  Bromberg. 

Same;  Remedies  for  Breach. — A  valid  contract  for  the  disposi- 
tion of  property  by  will  in  a  particular  way,  can  only  be  en- 
forced by  fastening  a  trust  on  the  proi)erty  of  the  peraon  mak- 
ing the  agreement,  on  testator's  death,  in  favor  of  the  promisee, 
and  enforcing  it  against  the  heirs  and  personal  representatives 
of  the  testator,  or  those  holding  under  them,  charged  with 
notice  of  the  trust.  The  will  ie  not  set  aside,  but  the  executor 
heir  or  devisee  Is  made  trustee  to  perform  the  contract,  hence 
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WILLS — Continued, 

it  is  necessary  that  the  will  be  first  probated,  else  it  cannot 
be  recognized. — Ih.  317. 
Bame. — A  person  made  a  contract  to  execute  a  will  containing 
certain  provisions  and  naming  certain  persons  as  executors, 
which  contract  was  performed.  Thereafter  this  will  was  re- 
ycked  by  the  execution  of  another  will  containing  different 
provisions,  but  naming  same  executors.  Held;  this  fact  did 
not  give  the  bill  equity,  as  the  contract  could  not  beisnforced 
by  setting  aside  the  last  will  and  probating  the  former,  as  it 
was  revoked  by  the  execution  of  the  later  will,  and  can  be  re- 
vived only  by  the  evpressed  intentions  of  the  testator  himself. 
— 8§  4264,  4266,  Code  189b.— /b.  317. 

WITNESS. 
i  1.    Impeachment. 

Witnesses;  Impeachment;  Predicate. — An  impeaching  question 
was  properly  disallowed  which  was  foreign  to  the  matter  laid 
in  the  predicate. — Williams  v.  State,  10. 
Witnesses;  Bias. — When  a  witness  for  the  defendant  denied  mak- 
ing threats  against  the  deceased,  and  stated  that  he  and  de- 
ceased were  on  friendly  terms,  it  was  competent  to  show  that 
witness  had  made  threats  against  deceased,  although  made 
sometime  before  the  killing  as  tending  to  show  his  feelings 
for  deceased  and  his  bias  towards  defendant. — Banners  d. 
State,  27. 

Witnesses;  Impeaching  Testimony;  Showing  IlU'will  on  Part  of 
Witness. — One  of  the  defendant's  witnesses  having  testified  that 
he  was  a  special  friend  of  the  deceased,  it  was  proper  to  permit 
the  solicitor  to  ask  the  witness  if  he  had  not  been  indicted  in 
E.  county  for  selling  whiskey  without  license  and  requested 
the  deceased  to  act  as  a  witness  for  him,  whereupon  deceased 
replied  that  he  would  tell  the  truth  to  the  disadvantage  of  wit- 
ness, and  that  since  that  time  witness  had  been  angry  with 
deceased. — Olass  v.  State,  50. 

Same;  Character  for  Truth  and  Veracity. — ^A  witness  cannot  be 
asked  as  to  his  own  character  for  truth  and  veracity. — 15.  50. 
Same;  Credibility;  Materiality  of  Evidence. — It  being  shown  with- 
out dispute  that  a  witness  was  in  the  employ  of  the  railroad 
company  near  whose  tracks  the  body  was  found,  it  was  imma- 
terial, as  affecting  his  credibility  on  account  of  bias  or  inter- 
est, whether  he  voluntarily  ascertained  the  facts  as  to  the  ap- 
Iiearance  of  the  body  about  which  he  testified,  or  whether  he 
ascertained  them  as  part  of  his  duty  as  a  railroad  employe  to 
get  up  evidence  where  a  body  was  found  on  or  near  the  track. 
— Par  ham  v.  State,  57. 

Witnesses;  Credibility;  Evidence. — The  fact  that  a  witness  who 
testified  to  threats  made  by  defendant  against  deceased,  wsis  a 
member  of  the  coroner's  jury  which  investigated  the  case,  and 
said  nothing  about  his  knowledge  of  such  threats  while  on  the 
Jury,  although  the  jury  was  charged  to  look  up  all  the  evidence 
bearing  on  the  case,  was  not  additional  circumstance  of  a  dis- 
crediting nature  to  the  evidence  allowed  to  be  introduced  that 
he  knew  of  such  threats  while  a  member  of  such  Jury  and  oaitl 
nothing  about  it,  was  immaterial  and  properly  disallowed. — 
lb.   57. 

Witnesses;  Recalling  Witnesses  for  Impeachment. — It  is  within 
the  discretion  of  the  trial  court,  and  not  revisable  on  appeal. 
to  allow  the  solicitor  to  recall  defendant's  witnesses  for  the 
purpose  of  laying  a  predicate  to  impeach  them;  and  if  per- 

49    . 
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WlTHmSSKS— continued. 

mltted  by  the  court  to  do  so,  this  act  does  not  make  such  wit- 
nesses state  witnesses. — Hammcnd  v,  State^  79. 
Witnesseg;  Bias, — It  was  competent,  on  cross  examination  of  de- 
fendant, to  show  that  he  had  sworn  out  a  warrant  for  prose- 
cutor's arrest,  as  bearing  upon  defendant's  bias. — Cross  v. 
State,  125. 

S  2.  Competency. 
Witnesses;  Competency;  Conviction  of  Felony;  Credibility. — A 
conviction  for  a  felony,  whether  statutory  or  otherwise,  may  be 
shown  for  the  purpose  of  aftectlng  the  credibility  of  a  witness 
under  S  1795,  Code  1896,  and  this  m^y  be  aftoyn  by  oral  proof 
without  the  production  of  the  recovd^FuVer  v.  State,  35. 
Witness;  Children;  Competency. — Altlltf(gh  a  child  twelve  years 
of  age  testified  that  she  did  not  understand  the  question,  wheth- 
er she  knew  the  nature  of  a  judicial  oath,  yet,  by  other  an- 
swers showed,  sufficient  knowledge  of  the  obligation  of  ao 
oath,  she  was  properly  allowed  to  testify. — Gordon  v.  atate,  ^Z. 

i  3.    Bxammation;  Scope. 

Same;  Scope  of  Redirect  Examination. — A  witness  for  the  state 
was  asked,  on  cross  examination,  if  he  had  ever  had  any  trouble 
with  defendant,  and  answered,  *  es,  in  this  way."  On  redirect 
examinaticn  the  state  had  the  right  to  show  the  nature  of  \he 
diCricult3{^  without  going  intc  the  details. — Glass  v.  State,  50. 
Witnesses;  Examination;  General  Questions. — A  question,  refer- 
ring to  a  time  a  week  before  the  alleged  homicide,  "what  vlld 
defendant  say  to  deceased  when  he  left  her  that  morning,"  be- 
ing so  general  that  Irrelevant  evidence  would  be  responsive  to 
it  was  oojectionabie. — Parham  v.  State^  57. 
Witnesses;  Cross  Examination;  Knotcledge  of  Witness. — ^Witness- 
es having  testified  that  they  did  not  think  the  place  where  the 
game  was  played  could  be  seen  from  a  certain  public  roai,  it 
was  proper  for  the  solicitor  on  cross  examination,  to  ask  the 
witness  if  they  could  say  that  the  playing  at  the  place  could 
not  be  seen  from  o-ny  point  along  the  public  road. — Bradford 
V.  bcate,  118. 
Witnesses;  Cross  Examination;  Discretion  of  Trial  Court. — It 
was  largely  within  the  discretion  of  the  trial  court  as  to 
what  latitude  it  would  allow  upon  cross  examination,  to  test 
the  knowledge,  accuracy  of  memory,  and  truthfulness,  and 
as  controverting  the  facts  deposed  to  by  a  witness,  who  on 
his  direct  examination,  testified  that  he  had  purchased  the 
wood,  alleged  to  have  been  ccnverted,  for  the  plaintiff  as  his 
ag^nt. — Smiley  v.  Hooper,  et  al.,  646. 

§  4.  Transactions  with  Deceased  Persons. 
Witnetises:  Transactions  trith  Deceased  Person, — Under  Section 
1794,  Code  1890,  the  donee  is  incompetent  to  testify  as  to  what 
occurred  l)et\veen  himself  and  the  donor,  who  had  died,  con- 
cerning the  making  of  the  gift. — Thomas  v.  Tilley,  189. 
f^^itnesses:  Competency;  Transartiori  trith  Decedent. — In  an  ac- 
tion aga  u.si  an  administrator  seeking  to  recover  against  such 
for  alleged  services  rendered  decedent  in  life,  plaintiff  was  in- 
competent under  §  1794,  Code  189(s  to  give  testimony  concern- 
ing transactions  with  or  services  rendered  to  decedent. — Pat- 
terson V.  Carter,  522. 
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